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N.  C.  Perkins,  Clerk,  ti.  Thr  Stkte. 

Cons.  Oerh.  Ftet.  SKtum  45.^1.  Subie.  10,  »220, 5570,  4560.  SmAmch. 
Gnulnied.  Several  queationa  of  C'lerk'*  cotits  am  decided  in  Chin  cane, 
too  nanwrouB  to  be  let  out  ia  head  note. 


FROM   HHEI^BY. 


Appeal  from  the  Criminal  Court.       T.  H.  Ixkjwood, 
Jndge. 

L.  B.  HoBBiGAN  for  PerkiDS. 

Attobney-Genebal  Heiskell  for  the  State, 
a—voi-  9. 


Deadbrick,  C.  J.,  delivered  the  opinion  of  the  Court. 

Certain  fees  were  allowed  by  the  judge  of  the 
-crimlDHl  court  to  itfi  clerk,  which  were  excepted  to  hj 
tlie  Attorney- General,  and  brought  to  thia  court  upon 
his   appeal. 

1.  A  fee  of  twenty-five  cents  for  the  retaxation  of 
costs  accruing  before  tlie  magistrate  is  allowed. 

It  is  insisted  that  no  such  fee  is  allowed  by  the 
statute,  while  the  clerk  ioai^ta  that  it  may  be  main- 
tained by  subsec.  101  of  sec.  4551  of  the  Code.  That 
BulisectioD  allows  a  fee  of  twenly-Gve  cents  "for  each 
order,  or  motion  and  order  thereon."  The  allowance 
in  made  by  a  general  ord'T  of  the  court  for  the  ex- 
amination of  jncliceo'  warrants  and  the  retaxalion  of 
the  costs,  not  for  entering  any  order  or  motion  di- 
reotifd  to  be  made  by  the  court.  Nor  do  we  think 
that  sec.  3220  of  the  Code  confers  any  diRcreiion  upon 
the  courts  to  allow  conts  to  be  taxed  against  tlie  State 
which  are  not  expre>H>ly  authorized.  This  section  only 
autliorizps  the  court  to  exfrcise  its  dibcretion  in  ad- 
judging costs  as  between  the  parties  which  have  clearly 
acciued,  if  any  case  sboulil  occur  where  the  hiw  lias 
not  directed  hnw  they  shall  be  adjudged,  but  confers 
no  power  to  allow  costs  lo  officers  which  the  law  has 
not   allowed. 

2.  Where  the  Attorney- General  makes  a  motion 
for  forfeitures  U))OD  a  bond,  recognizance  or  sub|KBna 
to  testify,  and  such  motion  or  order  is  entered,  a  liee 
of  twenty-five  cents   is    allowed   for  euoh   entry.       This 
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fee,  we    think,  was  properly  allowed    under  aeo.  4551, 
Bobseo.  10. 

3.  Id  cBBea  of  forfeitures  on  bail  bonds,  reoog- 
nisanoes,  or  subpoenaB,  and  on  motion  the  forfeiture  is 
set  aside  without  more,  a  fee  of  twenty- five  cents  u 
allowable  under  subsec.  10-20  of  sec,  4551.  If  set 
aside  upon  condition  of  defendant's  poying  the  costs, 
then  the  coats  should  be  adjudged  against  bim  in  tbe 
first  place,  and  if  uncolteetable,  to  be  taxed  to  tha 
State.  The  judgment  is  a  fioal  adjudication  against 
a  right  claimfd  and  prowcntion  instituted  by  the  State, 
and  is  necessary  to  determining  that  suit  or  claim  of 
the  State. 

4.  While  the  clerk  is  required  to  certify  a  copy 
pf  the  judgment  and  bill  of  costs,  with  the  oertifii-ate 
■of  the  Attorney- Geueral  and  Judge,  by  see.  5570,  there 
is  no  allowance  to  him  for  makiog  said  certificate. 
Tbe  fee  alloHcd  "for  every  certified  copy  of  order," 
sec.  4560,  subsec.  6,  does  not  authorize  tbe  charge. 
His  cerlifioate   is   in    no   sense  a   "copy   of"   any  order. 

The  criminal  court  judgment  will  be  reversed  as 
to  the  first  and  fourth  fees  allowed  by  faint.  The 
judgment  will  be  affirmed  as  to  the  second  named  fee, 
and  as  to  tbe  third  as  indicated  in  this  opinion.  Per- 
kins  will   pay   the   costs   of  this   cuurt. 


J.  W.  Shahp  d.  oL  v.   yf.  D.  Fly  et  al. 

Txhuob's  Lien.  Marigagt.  Detd  i^  tnat.  Sak  qf  Umd.  Begitlnituit. 
Sotemrttl  ^  mk:  A  vendor  i>«ll«  and  coDTeje  land  bj  deed  abaoluCe 
Upon  its  tace  acknowlcdf^ing  the  full  payment  of  the  purchase  monej, 
and  this  deed  is  duly  regiatered.  A  cnditor  of  the  Tendee  deairii^ 
to  obtain  securitj  for  a  pre-eiiating  debt,  procured  the  vendee  to  exe- 
cute a  deed  of  tmat  upon. the  land  to  secure  the  debt,  the  deed  atipo- 
lating  for  delay  bb  usual  opon  ihe  ptirt  of  the  creditor.  The  benefits 
of  thia  deed  were  formally  acrrpted  by  the  trustee,  and  creditor  join' 
ing  in  ita  execution,  the  de«l  wan  then  duly  registered.  Some  yean 
afterward,  when  the  trustee  was  proceeding  to  advertise  the  proper^ 
for  aale  under  the  deed,  Ihe  vendor  files  hia  bill  claiming  a  lien  for 
unpaid  purchase  money,  and  claiming  priority  over  the  tmrt  creditor. 
IIM,  that  a  vendor  who  haa  thua  conve/ed  wilhnnt  reserving  an  ei- 
preaa  lien,  haa  no  apecific  and  liied  lien  upon  the  property,  and  dc- 
quirea  none  until  his  hill  is  filed  for  Ihe  pnrpoee;  and  if,  before  lluj 
he  done,  any  other  cnditor  aecurta  a  iiz(d  or  specific  lien  upon  tha 
properly,  he  will  prevail  over  Ihe  vendor,  and  a  creditor  who  accepts 
a  deed  of  tmnt  to  secure  a  debt  atands  in  this  attitude. 
Cases  cited :  Wetmore  v.  Brien  &  Bradlev,  3  Head,  723 ;  Hachretli  «. 
SymmooK,  10  Hum.,  375;  Hamilton  t.  Qilbert,  2  Hels.,  682;  Burrow 
r.  airier,  ii%  Jachtwn,  1871;  Cliveland  v.  Murtin,  2  Head,  128; 
T.illock  r.  Harris,  3  Tenn.,  180;  Brwwn  v.  Vanlier,  7  Hum.,  249; 
Green  r.  DemosH,  10  Hum.,  371 ;  Ellis  «.  Temple,  4  Col ,  3)5;  Fain  n 
Iiiman,  6  Heia.,  10;  EHkridge  n.  MtClnre,  2  Yer.,  88;  Lincolnn.Pur- 
cell,  2  Head,  143;  l>trthmoTe  v.  Jonea,  1  Col,  564;  Oann  v.  Chester, 5 
Yer.,  205 ;  Boberla  v.  VLoxe,  2  Hum.,  145 ;  Lnngford  >.  Fly,  7  Hum, 
585;  Famsworth  v.  Bill,  5  Sneed,  531 ;  Washington  r.  Byan,  Nash- 
ville, see  reports;  Wills  v.  Harris,  3  Head,  3i2;  Furman  A  Co.  >, 
Fisher,  4  Col.,  625;  Farquhaimn  v.  McDonald,  7  Heia.,  404. 


FBOU  GIBSON. 


Appeal    from   the   Chancery   Court. John  Sohebs, 

Ghtnoellor. 
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J.  T.  Cabthei.   for  plaiatiff. 

Spl.  Hilix  for  defendant. 

Sneed,   J.,   delivered    the    opinion    of   the    ooort. 

The  traot  of  land  in  controversy  was  originally 
-■old  by  Lannum  to  Sharp  by  deed,  with  reservatiott 
-of  s  lien  for  the  pnrohase  moaey  anpud.  This  deed 
was  not  regiatered.  The  complainant,  Sharp,  sold  witb- 
-oat  oonveyanoe  to  Hate  and  Clements,  and  therenpon, 
by  an  arrangement  between  the  eeveral  parties,  Fly 
became  boand  to  Sbkrp  for  balance  of  Hale  and  Clem- 
-ents'  purchase,  and  Sharp,  in  writing  npon  bis  anr^ 
iatered  deed  from  Lannnm,  directed  Lannum  to  exe- 
■cate  a  deed  directly  to  Fly  to  the  land,  and  surren- 
dered Lannnm's  deed  to  him  for  cancellation.  A  deed 
was  thereupon  exeoated  by  Lannnm  to  Fly,  without 
reservation  cf  lien,  and  acknowledging  payment  of  the 
price.  By  this  arrangement  the  complainant,  Sharp, 
-«ame  to  be  the  owner  of  a  note  for  $4,000,  executed 
by  Fly,  to  which  Branch  dgned  his  name  aa  joint 
-obligor.  The  deed  by  Lannum  to  Fly  was  exicnted 
and  delivered  on  the  3d  of  September,  1860,  and  reg- 
istered on  the  6tb  of  the  same  month  and  year.  No 
lien  was  reserved,  as  already  stated,  npon  the  face  of 
said  deed,  and  the  price  of  the  land  was  admitted  to 
be  paid.  This  note  of  $4,000  fell  due  in  December, 
1861,  and  is  for  the  balance  of  the  purchase  money 
-due  to  Sharp,  the  debt  of  Lannum,  on  aooooot  of  the 
original  purchase  by  Sharp  having  been  long  nnoe 
{laid.      Aboat  the   14th  of  December,  I860,   Fly  being 
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very  la^;ely  indebted  to  E.  M.  Apperaon  &  Co.,  con- 
veyed the  Und  id  controversy,  and  a  large  amonnt  of 
other  property,  to  W,  S.  Jones  as  trustee,  to  secure 
said  debts.  The  deed  was  signed  by  Fly,  tbe  maker, 
and  by  Jones,  the  trustee,  and  its  benefits  accepted 
by  tbe  benefioiarieB,  E.  M.  Apperaon  &  Co.,  who 
^giied  their  Danie<4  thereto,  and  it  was  at  once  regis- 
tered in  Gibson  oounty,  where  the  land  lies.  The 
trustee,  Jonea,  upon  default  of  payment,  proceeded  in 
time  to  sell  portions  of  tbe  pn>))0rty  and  credit  the 
debts  secured  pro  tanto;  and  he  having  died  !□  1864, 
the  defendant,  Qaigley,  was  aftemaM'  appointed  trustee, 
and  prooeeded  to  close  out  the  trust  by  a  sale  of  the 
property.  Thus  the  whole  of  the  property  was,  from 
time  to  time,  sold  under  the  provisions  of  tbe  trust, 
except  the  land  in  controversy.  A  large  amount  of 
this  property,  all,  indeed,  except  the  land  io  contro- 
versy, waa  sold  to  ooe  Green  Williams,  who  thereupon 
•xeeuted'  a  deed  of  trust  to  A.  Delap  on  the  same 
property  to  secure  the  deferred  payments,  which  were 
two  notes  of  $23,000  each.  Upon  closing  out  this 
trust  of  Green  Williams,  there  was  still  a  large  bal- 
ance due  to  Apperson  &  Co.,  much  of  the  personalty 
having  been  lost  by  the  war;  and  in  December,  1867, 
tiio  trustee,  Quigley,  proceeded  to  sell  the  land  in  con> 
troveray  fiir  its  payment,  and  the  same  was  purchased 
by  Apfwrsott  &  Co.,  and  credited  npon  their  debt. 
In  May,  1867,  however,  the  complainant.  Sharp,  with 
Lannum  ait  co-complainant,  filed  his  bill,  making  Fly, 
Branch  and  the  trustee,  Quigley,  defendants,  to  en- 
ibroe  his  alleged  vendor's  lien  upon  the    land  for  the- 
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vnpaid  note  of  $4,000.  This  bill  was  demiirre<l  to 
upon  the  groaod,  among  others,  that  the  benefiuiariee 
were  cot  made  parties.  The  demurrer  was  sustained, 
with  leave  to  complainant  to  file  an  amended  bill, 
wfatoh  was  done  accordingly.  The  amended  bill  charges- 
•  fraodulent  ootnbination  between  the  parties  to  the 
trust  to  cover  up  the  property  of  Fly,,  and  thus  de- 
Iraud  hw  eredttors,  end  relies  upon  this  ground  of  re- 
iief  M  well  as  that  of  the  vendor's  lien,  as  set  up  id- 
the  original  bill,  and  charges  that  Appereon  &  Co. 
had  actnal  notioe  of  the  existence  of  said  lien  before 
the  ezeoutioEt  of  the  trust.  In  the  progress  of  the 
oiuse  the  defendant.  Branch,  put  in  a  cross-bill  cljim- 
ing  to  be  a  partner  of  Fly  in  the  purchase  of  the 
land  in  controversy,  and  insisting  upon  his  lien  as 
anch  upon  the  land  for  bis  interest  in  the  unsettled 
JMrtnersbip.  In  the  progress  of  the  cause  also  the 
defendant,  Fly,  was  permitted  to  plead  and  rely  upon 
fais  discharge  in  bankruptcy.  All  th«  defendants  deny 
the  fraud  imputed  to  them,  and  assert  that  the  trans- 
actions were  fair  and  bona  Jide,  and  the  defendants, 
Apperson  &  Co.,  very  positively  deny  all  knowledge 
or  suspieion  that  the  complainant  or  any  other  person 
bad  a  lien  upon  the  land  so  conveyed.  But  there  is 
testimony  that  after  the  conveyance  the  trustee,  Jones, 
admitted  that  he  was  advised  or  was  of  opinion  that 
the  oomptainant'e  note  was  a  lien  on  the  land  at  the 
time  the  deed  of  trust  was  executed.  These  are  the 
general  features  of  the  case  without  unnecessary  detail, 
and  the  statement  is  perhopg  sufficiently  full  to  illus- 
trate the  equities  of  the  parties. 
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It  will  be  seen  from  these  facts  that  the  main 
<lue8tioD  to  be  determined  is,  whether  the  oomplaioant, 
Sharp,  has  a  vendor's  lien  on  the  land  which  oan 
overreach  the  interest  acquired  by  Apperson  &  Co,  by 
virtue  of  the  trust.  This  qaeetion  mast  be  decisive 
of  the  case,  as  we  are  unable  to  see  any  ground 
whatever  npon  which  to  impute  any  fraudulent  par> 
pose  or  oontrivanoe  to  the  defendants,  Apperson  &  Co., 
tbroQghoat  these  oom^icated  transactions,  nor  can  we 
-discover  in  the  case  any  foundation  for  the  claim  of 
Branch  upon  this  land  upon  the  score  of  hie  alleged 
partnership.  The  whole  case  must  turn  upon  the 
question  whether  the  complainant  had  an  actual  sub- 
sisting lien  at  the  time  the  lien  of  Apperson  &  Co. 
attached,  and  the  question  whether,  in  such  case,  no 
tioe  to  the  trustee  of  the  complainant's  claim  was  no- 
doe  to  the  beneSciaries,  will  be  immaterial  if  it  shoald 
turn  out  that  the  complainant  had  no  lien  at  all, 
whatever  might  be  tbe  opinion  or  information  of  the 
trostee  to  the  contrary.  3  Head,  722;  10  Hum., 
375. 

It  seems  to  be  settled  that  where  there  are  sev- 
eral successive  alienations  of  land,  and  the  final  con- 
veyance is  made  by  the  first  vendor  to  the  la£t  ven- 
dee, the  last  vendor,  all  intermediate  liens  being  dis- 
charged, is  substituted  to  the  rights  of  tbe  first  ven- 
dor, and  may  enforce  his  lien  for  unpaid  purchase 
money  as  against  his  vendee.  Hamilton  v.  GfUbert, 
2  Heis.,  682;  Bun-ow  v.  Carter,  MS.,  Jackson,  1871; 
1  Hilliard  on  Mort.,  678.  The  question  of  the  ven- 
dor's   lien   depends    not    npon  who    executes    the  title, 
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but  who  sold  tbe  luid  to  the  defendaot  against  whon 
the  lien  is  soaght  to  be  eoforoed.  It  is  oonteaded 
on  the  part  of  the  oompUinant  that  tbe  exeoation  of 
the  deed  of  trust  by  Williams  to  Jones  upoo  most 
of  tbe  property  oonveyed  by  Fly  to  Jones  was,  ia 
l^^l  effect,  a  mei^r  or  novation  of  tbe  debts  dne  to 
Apperaon  &  Co.,  and  operates  as  an  eztinguiahment 
of  Apperson  &  Co.'a  interest  in  the  assignment  by 
Fly  to  Jones.  There  are  several  reasons  why  the 
doctrine  of  novation  oan  have  no  applioation  in 
this  case.  In  the  first  place,  no  anch  case  is 
made  in  the  pleadings.  Secondly,  it  does  not  appear 
AtBrmatively  that  the  property  conveyed  by  Williams 
to  Delap  to  aecure  the  deferred  notea  of  4(2,300,  eaoh 
was  of  value  sufficient  to  ezttnguiah  all  of  the  debts 
of  Apperson  &  Co.  Thirdly,  no  snob  intention  to 
release  the  lien  on  the  land  conveyed  to  Jonee  and 
not  sold  to  Williams,  is  made  to  appear,  and  this  in- 
tention is  never  to  be  presumed.  But  (he  fact  stands 
to  rebut  such  an  intention,  that  mocfa  of  the  prop- 
erty conveyed  by  Williams  to  Delap  was  lost  daring 
the  war,  that  Apperson  &  Co.  did  not  release  or  quit- 
claim their  rights  in  tbe  land  in  controversy,  and  that 
there  is  still  a  large  portion  of  Apperaon  &  Co.'b 
debt  atill  doe  after  the  foreclosure  of  Wiltiama's  trnat. 
It  is  a  familiar  principle  that  a  mortgage  being  given 
as  a  security  for  a  debt,  the  general  rale  is  that  no 
mere  change  in  the  mode  and  time  of  payment,  noth- 
ing short  of  the  actual  payment  of  the  debt,  or  an 
ezpresB  release,  will  operate  as  a  discharge  of  tbe 
mortgage.      Tbe    lien    lasts    as    long    as  the  debt.      2 
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Bead,  128;  IS  Ony,  170;  13  6m.  &  M.,  303;  1 
HiUiard  on  Mort,  482.  6u  it  ia  held  that  «  SHle  of 
Bortgsged  property,  ■  und*r  a  power  given  in  the  mort- 
gflge,  and  the  taking  of  the  purchaser's  twelve  nrontha' 
bond  for  the  ■  parchase  money, .  does  not,  by  the  law* 
^  Loinsiana,  opetate  as  an  extinfnmhruent  of  the 
EDorfgitge  debt.  Union  Bank  v.  Btajiyrd,  12  How.  U. 
6.,  327.  The  doctrine  of  novation  in  the  civil  law 
w  but  the  doctrine  of  merger  in  the  eommon  law— 
"the  substitution  of  a  new  obligation  for  an  oM  one, 
which  is  thereby  extinguished."  It  was  a  principle 
in  the  civil  law  that  there  must  be  an  express  inlen- 
tioD  to  novate  the  animua  novandi.  A  novation  is 
•ever  presnoied.  A  case  of  novation  at  common  law 
ia  put  in  TaUock  v.  Harris,  3  Tenn.,  180:  "I*  A 
owes  B  £100,  and  B  owes  C  £100,  and  the  three  meet 
•od  it  is  agreed  between  them  that  A  shall  pay'C  the 
£100,  B's  debt  is  extinguished,  and  C  may  recover 
that  snm  from  A."  But  it  must  appear  in  every 
ease  that  the  taking  of  other  securities  or  liens,  or 
any  change  in  the  time  or  manner  of  payment  was 
intended  by  the  parties  as  a  shifting  of  the  liability 
from  one  debtor  to  another.  Thus  it  is  held  that 
the  delegation  by  which  the  debtor  gives  to  the  cred- 
itor another  debtor,  who  obliges  himself  toward  such 
oreditor,  does  not  operate  a  novation  unless  the  cred- 
itor has  expressly  declared  his  intention  to  discharge 
the  debtor  who  made  the  delegation.  13  La,  Am., 
238.  Now  it  cannot  be  pretended  that  the  defend- 
ants, E.  M.  Appereon  &  Co.,  have  in  any  manner 
whatever  intimated  a  purpose  to  relinquish  the  security 
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they  held  for  the  balance  of  thfiir'  large  debt  by  the 
tnnsnotioa  between  Jonea  and  Williame.  Ev^n  if 
A.ej  had  become  parties  to  said  tru-^E  by  eigoing-  the 
same,  no  presumption  could  be  raised  that  they  in- 
tended to  relinquish  their  lieb  upon  the  land  in  cou- 
troTcny,  iu  the  absenoe  of  any  such  express  iutention,. 
or  of  any  circomstanoe  whatever  to  indicate  such  a 
pwrpoae.  On  the  contrary,  the  very  fact  that  they 
veteined  their  original  lien  on  the  land  in  controversy, 
■nder  the  circnmslancee,  must  be  accepted  as  a  cir* 
•mostanoe  to  show  a  contrary  intention  or  a  sagaeioita 
foresight  that  rouoh  of  the  property  conveyed  by  Wil- 
liams to  Jones  WBH  not  the  best  indemnity  for  debt 
in  the  aspect  of  public  affairs  then  existing.  The  case 
18  simply  that  of  a  creditor,  having  just  debts  secured 
by  mortgage  on  all  his  debtor's  property,  sells  off  a 
|iBrt  of  it  and  takes  a  trust  upon  it  from  the  pur- 
chasers, and  it  turns  out  that  this  is  not  enough  to 
pay  his  debt,  upon  what  principle  of  equity  can  h» 
be  precluded  from  looking  to  the  balance  of  his  origi- 
ud  security  to  save  the  unpaid  balance?  Unless  h« 
has  manifestty  intended  to  give  op  his  original  in- 
demnity, we  cannot  presume  it.  Such,  as  we  have 
Men,  is  the  oonourrent  dootrine  of  both  the  civil  and 
Hm  eoatraon    law   apon   this   subject. 

This  brings  tu  to  the  consideration  of  the  ques- 
tioD  whether,  under  the  fttcte,  the  comi^ainant  had  a 
lien  npon  the  land  in  ooatroveray.  The  aonveyance- 
■nder  which  he  claims  it  is  upon  the  records  of  the 
•oanty,  reserving  no  lien  and  acknowledging  upon  ita 
fcce  that   there  is  no  purchase  money  dne.      The  de- 
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fendants,  being  just  oreditora  in  a  lai^  amoont  of 
money,  take  a  deed  of  troat  upon  this  and  other  prof^ 
«rty,  and  they  accept  the  trust  and  become  parties 
thereto  by  Bigning  the  same.  They  have  actually  gom 
forward  throogh  tbeir  trustee  in  cloBiog  out  said  tnut 
to  the  extent  of  selling  all  the  property  included  theran 
except  the  land  in  qnestiou ;  and  the  bill  ohai^ee  and 
the  answer  of  the  trustee  admits,  that  they  were  pro- 
ceeding to  sell  this  land  in  controversy  to  dieobargo 
the  unpaid  balance  of  the  debt  before  the  bill  waa 
filed  to  enjoin  it.  It  seems  to  as  that  these  fcots 
vindicate  the  defendants'  right,  even  within  the  dotv 
trine  of  the  case  of  Br(ywn  v.  Vanlier,  7  Hum.,  249. 
In  that  oane  the  deed  of  trust  was  made  to  Wallaoe 
Bixon  to  secure  certain  creditors,  but  no  steps  what- 
ever had  been  taken  to  close  the  tmst,  nor  had  tbe 
beneficiaries  in  any  way  signified  their  aooeptanoe  of 
the  same  by  Mgning  it  or  otherwise.  The  whole  ar- 
gument of  that  case  rests  upon  the  id^a  that  the  ven- 
dor's bill  was  filed  before  any  steps  were  taken  to 
close  the  trust  oonveyauce.  Thus  it  is  said,  in  that 
ease,  that  the  vendor's  equity  is  such  an  equity  as 
will  be  enforced  against  creditors  claiming  under  sneh 
Aonveyanoe  where  tbe  vendor  files  his  bill  before  any 
steps  have  been  taken  to  close  the  trust  oonveyance. 
Id.  241.  It  should  be  distinctly  noted,  says  the  ar> 
gument,  that  I  am  willing  to  admit  that  if  the  con- 
veyance is  closed  before  the  vendor  endeavors  to  en* 
force  his  equity,  or  even  if  the  first  etep  be  taken  ia 
a  legal  forum  by  the  creditors,  snch  creditors  might 
obtain  a  priority,  although  notified  of  the  existence  of 
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A»  tmcIot's  lien.  Id.  244.  Tbia*  we  think,  states 
the  true  doctrine,  exoept  that  tlie  same  e0ect  must 
neoeenriiy  result,  whether  resort  l>e  had  to  a  legal 
ibruto  or  not,  ia  oases  where  the  legal  title  is  vested 
in  a  trtutee  with  full  power  to  close  the  trust  with- 
out resort  to  a  legal  forum,  and  where  he  is  proceed- 
ing accordingly^,  before  the  vendor's  hill  is  filed,  as  in 
this  case.  This  doctrine  has  been  followed  in  many 
oases    leported    aud    uureporled    by   ibis   court.       Oreen 

T.    Demon,    10    Hum.,    ;    EtlU  v.    Temple,  4    Col., 

315;  Fain  v.  Jwman,  6  Heis.,  10.  It  may  be  well 
to  Ddte  that  Chancellor  Cooper,  in  his  edition  of  Yer- 
ger's  Reports,  in  a  note  to  the  case  of  Etkritlffe  v. 
UeCXure,  2  Yer.,  88,  refers  to  the  case  of  Broum  v. 
VatUier,  7  Hum.,  — ,  and  the  other  oases  or/  the  sub- 
ject, and  states  his  opinion  to  be  that  the  late  cases 
ountain  the  sounder  doctrine,  and  more  consistent  with 
our   registration   laws. 

The  confusion  which  has  arisen  in  professional  opin- 
ion upon  this  subject  has  sprung  from  the  varied  in- 
terpretations given  to  the  word  "exeoiit«l"  in  the 
opinion  of  Turley,  J.,  in  Brown  v.  Vanlier.  The 
opinion,  as  will  be  seen,  adopts  the  argument,  and 
the  argnment  maintains  the  doctrine  above  stated. 
But  the  court,  in  stating  the  result,  uses  the  word 
"executed,"  so  that  it  has  been  mistaken  to  mean 
foreclosed,  while  giving  such  a  sense  to  (be  word  is 
■manifestly  at  war  with  the  doctrine  maintained  in  the 
afgament  which  is  adopted  by  the  court.  A  trust  of 
this  nature  is  simply  inchoate  as  long  as  it  is  a  mere 
private  matter  between  the  bargainor  and    tiie  tmstee. 
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In  that  ohrysalia  stftte  it  ma;  be  revoked  by  tb«  bw- 
gainor.  It  must  beiaooepted  by  the  beorficiariee,  or 
beue6t  must  be  taken  under  it  by  them  before  it  h 
a  trust.  It  is,  then,  an  executed  trnst,  and  in  tbis 
sense,  in  the  opinion  of  the  writer,  Judge  Turlej  nscd 
the  word,  and  not  iu  the  sense  of  foreclosure,  whiob 
would  put  the  court  in  direct  antagonism  to  tbe  ar- 
gument they  bad  adopted.  Thus  it  is  said  a  trust  is 
executed  where  the  legal  or  equitable  estate  passed  to 
the  trustee  its  creation.  1  Prest.  Est.,  190.  So  k 
is  said  if  a  debtor  volunlarDy  convey  property  to 
trustees  for  the  benefit  of  creditors,  and  tbe  transac- 
tion is  not  communicated  to  them,  and  they  do  not 
execute  the  deed,  and  are  not  in  any  manner  privy 
to  it,  the  deed  operates  only  as  a  power  to  tbe  trns- 
teeR,  and  is  revocable  at  any  time  by  the  debtor. 
Hill  on  Trustees,  .  130.  These  and  many  cases  re- 
ferred to  show  that  the  word  "executed"  in  used  in 
tlie  sense  of  acceding  to  or  accepting  the  deed.  Id. 
131.  So  Judge  MuKinney's  explanation  of  the  tern 
]a  consistent  with  bolh  the  Englitth  and  American  au- 
thorities, that  an  executed  trust  is  one  that  has  be- 
come a  complete  trust  by  the  veatilure  of  the  rights 
it  purports  to  create.  Before  the  creditors  have  elected 
to  take  under  the  deeil,  the  asEignee  ia  rather  the 
tniHlee  for  the  debtor  than  for  them;  when  they  have 
accepted  the  sFsignment  by  claiming  or  taking  a  Iiene- 
fit  under  it,  the  asflignee  becomes  their  trustee,  and 
they  assume  by  virtue  of  the  aB>ignment  the  charaetor 
of  lien  creditors.  Or  if  they  have,  by  filing  a  bill, 
or   in    any   other    manner    made    themselves    parties    to 
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the  RSiigDuieat',  by  claiming  or  receivnig  s  benefit  fron 
it  before  tbe  Vemlor's  bill  is  filed,  they  m\kat  prt-vftiF 
«Ter  the  UrHy  ulatm  of  tbe  vendor.  1  White  &  To- 
diir's  Equity  Casea,  250.  This  equity  of  the  vend<Mr 
«fter  he  has  parted  with  hU  title  without  reHcrvBtioa,' 
18  not  a  lien  until  eatttblishetl  by  the  decree  of  thh 
court,  and  must  hlways  yield  to  any  intervening  lien 
wbioh  has  attached  before  the  filing  of  the  bill.  Thus 
it  is  held  that  it  cannot  prevail  t^inst  oretlitors  clain- 
iiig  nnder  a  deed  of  trust  made  for  their  benefit,  or 
under  a  mortgage,  for  they  have  more  than  an  equity 
or  lien-— they  have  the  legal  title.  Dunlap  v.  JBar- 
neH,  5  8m.  &  M.,  702. 

We  need  not  diacuss  this  subject  at  length,  but 
refer,  for  the  argument,  to  several  cases  decided'  by 
this  court  ui(  supra.  In  one  of  those  oases  we  hav« 
recently  said,  "It  w  ctenr  that  creditors  who  have  ao^ 
quired  a  valid,  specific  lit-n  upon  the  eslate,  are  not 
to  be  assimileleft  to  volunteers  and  purchasers  under 
the  vendee  in  the  sense  of  the  law,  and  if  this  floet-^ 
iog  equity,  misnameil  in  judicial  parlance  '  the  ven- 
dor's lien/  be  nut  quite  a  myth,  but  a  mere  capacity 
to  acquire  a  lien  if  he  chooses,  then  this  same  ca- 
pacity belongs  to  others  who  are  creditors,  and  have 
rights  juHt  as  meritorious  as  his.  And  we  hold  that 
the  simple  knnwieilge  on  tlie  part  of  the  creditors  that 
tiie  vendor,  sleeping  on  his  rights  from  year  to  year, 
may,  if  he  ohooses,  acquire  a  lien  as  tbe  creditor  him- 
self is  about  to  do,  cannot,  in  a  forum  of  conscience, 
impair  tbe  value  or  affiM:t  the  validity  of  the  lien  so 
acquired    by   the   creditor.       In    such  case    there    is   no 
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mtUa  jidta,  no  fraud,  do  improper  advantage  taken  by 
the  one  of  the  other,  bat  the  raoe  of  diligence  a« 
just  oredilors  being  open  to  both  alike,  the  one  has 
loet  and  the  other  won."  Fain  v.  /ntnon,  6  Heia.,  12. 
The  result  is,  that  the  decree  munt  be  reversed  and 
the  bill  dismiesed. 

Concurrent  opinion,  McFabland,  J. 
The  question,  in  aubatance,  is  this:  A  vendor  sells 
•nd  conveys  land  by  deed  absolute,  upon  its  ftce  eo- 
knowledging  the  full  payment  of  the  purchase  money, 
•nd  thia  deed  is  duly  registered.  A.  creditor  of  the 
vendee,  desiring  to  obtain  security  for  a  pre-existing 
debt,  procured  the  vendee  to  execute  a  deed  of  trust 
Dpon  the  land  to  secure  the  debt,  the  deed  stipulat- 
ing for  delay  as  usual  upon  the  part  of  the  creditor. 
.  The  benefits  of  this  deed  were  formally  accepted  by 
the  trustee  and  creditor  joining  In  its  execution,  and 
the  deed  was  then  duly  registered.  Some  years  afler- 
ward,  when  the  trustee  was  proceeding  to  advenise 
the  property  for  sale  under  the  deed,  the  vendor  files 
his  bill  claiming  a  lien  for  unpaid  purchase  money, 
and  claiming  priority  over  the  trust  creditor.  This 
is   the   question   to   be   settled. 

The  question  is  very  important,  and  if  it  is  tn  be 
regarded  as  an  open  one,  should  receive  a  thorough 
oonsideration  in  all  its  aspects.  The  case  of  Orem 
V.  Demoaa,  10  Ham.,  decided  more  than  twenty-five 
years  ago,  announced  a  doctrine  upon  the  subject 
irhioh  has  been  regarded  by  many  of  the  profession 
as  settling    the  question,  though    in  fiiot   it    may  have 
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been  but  a  diettan  in  that  case;  it  was,  however,  ap- 
proved by  this  oourt  in  the  ease  of  EUU  v.  Taaple, 
4  Col.,  and  in  Fain  v.  Inman,  6  Heis.,  and  repeat- 
edly reongoized  io  other  cases — see  lAneoln  v.  Pur- 
cell,  2  Head;  IHahmore,  v.  Jones,  1  Col — and  we  think 
has  been  generally  accepted  as  the  law;  bnt  the  qnee- 
tioo  now  having  been  reopened,  we  mnst  determine 
whether  to  adhere  to  the  rule  thus  adopted,  or  go 
back  to  the  doctrine  which  it  is  insisted  was  estab- 
lished by  the  earlier  eases. 

I  am  of  opinion  that  the  rale,  as  substantially  an- 
nounced in  Green  v.  Daaosa,  should  be  adhered  to; 
that  it  is  sonnd  in  principle,  and  supported  by  reason 
and  authority,  and  is  in  every  view  just  and  equit- 
able. That  rule  if>,  that  a  vendor  who  has  thus  con- 
veyed without  reserving  an  express  Hen,  has  no  spe- 
oifio  and  fixed  lien  upon  the  proj)erty,  and  acquires 
none  until  his  bill  is  filed  for  the  purpose;  and  if, 
before  this  be  done,  any  other  creditor  secures  a  fixed 
or  Bpecific  lien  upon  the  property,  he  will  prevail 
over  the  vendor.  .  And  a  creditor  who  accepts  a  deed 
of  trust  to  secure  a  debt,  stands  in  this  attitude. 
This  rule,  in  some  of  its  applications,  is  conceded  on 
alt  hands — it  wae  conceded  in  the  argument  of  tbiK 
case  that  the  lien  of  a  judgment  given  by  statute 
will  prevail  over  a  vendor,  and  so  the  lien  acquired 
by  the  levy  of  an  execution  or  attachment,  where 
such  liens  are  acquired  before  the  vendor's  bill  is 
filed. 

The  first  question  to  settle  is,  what  is  the  nature 
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aS  the  vendor's  equitjr  or  Hen  in  snch  a  caae?  I^ 
it  a  fixed  and  specific  lien  attaching  to  the  land  from 
the  <)ate  of  the  sale?  That  it  ia  not,  seems  to  me  to- 
be  definitely  settled.  For  if  it  be  a  fixed  lien  at- 
tiiehing  to  tb«  land  before  the  bill  is  filed,  I  see  no- 
FaajMMi  why-  it  should  not  prevail  over  all  other  lieat 
t9^  iriiieb  ib  ifl.  prior  in  tiow,  either  the  lien  of  a 
Judgment  ex«tiution  or  attachment,  and  even  afYer  a 
sale  undei'  ^uoation  or  attachment,  but  as  early  as 
Gann  v.  Oioter,  5  Yer.,  it  was  said  this  lien  could 
not  pntair  oirer  othev  creditors  who  might  acquire 
riglita  to  the  properly.  In  that  case  other  credit<»s 
hail  obtained  an^tgagta  that  they  had  foreclosed,  and 
DmJer  which  tliey  bad  bought  the  property.  Th« 
sania  was  held  in  BfAerta  v.  Rose,  2  Hum.,  where 
the  land  had  been  sold  under  ezeciition  and  bougfab 
by  a  {wrty  having  full  notice  that  the  purchase  money 
was  unpaid.  And  in  Brown  v.  VanUer,  7  Hum.,  in 
tftte  tir)fument  of  Judge  Cooper,  whiuh  was  adopted  as 
tite  ojiinion  of  the  court,  it  is  conceded  that  "by  out 
legintrarioo  laws  and  the  policy  of  thin  State  in  aul> 
Jieoiitig  lands  to  sale  by  execution  for  the  payment  of 
dfbir-,  the  lien^  as  il;  existed  at  common  law,  lias  been 
BiiHlifim],  and  tha^  by  the  registration  laws  the  vendor'a 
lim,  as  every  other  unregistered  lien,  is  po8t|'oned  to 
t^e  rights  of  judgment  creditors  and  bona  fide  pur- 
«)ia»<'rM  without  notice,  .  .  .  that  is  to  say,  oredit- 
orH  may  Acquire  rights  and  enforce  them,  if  ihey  are 
diligent,  without  noticing  the  vendor's  lien."  That 
the  lien  of  a  judgment  execution  or  attacUmeat,  if 
prior  IB    time   to  the    filing  of   the   vendor's   bfll,   will 
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vA  ita'  faot  was  not  denied  by  the  learned"  ooudl^ 
^ibiolajgued  this  caose.  See  also  JBllini  y.  TVmpJtf/'ill 
Qol. 

it  wail  argued^  bowevcir,  that  the  lien  of'  jtfdgmentf' 
ttttcptite'  or  attaobment  i«i  SHpeiior'to  tkcr- lien'Of  af 
yendoribefcre  bill'iledy  oi^  bcotM^se  mide-  eo'by'Btill* 
mat  -  Bat' this  is' evident^ji  ai'mlslahe^  as  tbbre  U' iie> 
ttthUot^  frcMvaom  deoktimgi  anbh''  li«a» '  anp«ridt  to^ 
ariif-'OtWr.  8iioh.  liens  .am  gt4etl'  br^''  law,  bntr '  am 
iMt{  daelarsd' sofievior  ta'ati7<-totb«r>'li*^.  "  Tliia 'rcvulW 
from  the  Datura  and- Mroe'' of  tWcmiflteting  oluima? 
Jf^l.  biw#ever,  the  vend'tr'a  e4lIlit]^'  bo'  a  '  fiiced  lieb  oo 
t^M  kbd,"  iti  should  eertahily^  pveniil'  6v«r' the  lien  oft 
%•  judt^ent  execution' or  atftacbmenti;"  and  L' am  lik*^ 
«VJB(  unable  to'set  wfa>yl  it  dkwld'i'notr  prevJiil  over  » 
tfNUt  creditor  ov  liltAgageiJ '  'ff4tt>  Has''  fo^la^ed  hi* 
^ned  of  trust  on  nortgiige-  and  boilgkt'  ttm'  land '  foi* 
bjdi  dribl^  or'ove«>'»  pat-chdser'st?-  erseoutiua- sale.  IP 
tJiel'VeDilor^s  liea  wWiHujierrar  ts-dte' mortgagee' before* 
l^jTAd  fgreelosed  and  "bbtigfart' the'taiwl/  or  bad  begun* 
]Mloo«0<lingfl  fur  that  ptir^xMitl  why  ie/it'iMtt' equally  eiv 
ajtbrwjvA?  Huy- ia  tlie  i  murtgagee'd  rights  as  againtf 
t})«  Vftirilor,  afWr  ha'  hks  :thuB  bought  ih«  land,  any' 
sttvagar  tJiaa  Iwfore,  as  hA  baa  not '  become"  an  ltino>' 
odtt  purohaser?  Ad  px|iresd"  lien  retained  by  the  veo^ 
<^Vr  in  his  deed  would  not  be  tboM  defeated"  by  ■' 
ndrtgage*;  and  if  the  implied  lien  be  regatded  aa  v 
fi^fal  and  speoifio  lien,  it  certainly  oonldi  not-  bfl  thm' 
dtf^tedi  bji' ^:  sale  and  purchase  by  "tlie"'mortgagee,  oT' 
fa|i  Ar-salb    UDdeii  ezeeation/  or  atteobneati'     But    tb«' 
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oourt  decided  in  Fain  v.  Inman,  6  Heie.,  withoat  die- 
■EDt,  that  where  the  trust  creditor  had  caused  the- 
trast  deed  to  be  foreclosed,  and  had  bought  the  land 
for  his  debt  before  the  vendor's  bill  was  filed,  that 
the  former  should  prevail.  It  seems  to  me  that  if 
the  mortgagee'^  claim  be  inferior  to  the  vendor,  he 
Monot  make  hia  claim  superior  by  taking  steps  ta 
ioreolot^  his  mortgage  or  deed  of  trnst,  unlefls  possi- 
bly such  stiperiorily  be  acquired  by  force  of  judicial 
proceedings  instituted,  but  in  Fain  v.  Jnman,  the  cred- 
itor caused  his  deed  of  trust  to  be  executed,  and  be- 
oame   purchaser  without  judicial   process. 

Strong  objection  is  made  to  the  dootrine  that  the- 
lien  of  the  vendor  in  such  case  is  only  an  equity  or 
right  to  file  a  bill,  and  that  his  lien  only  becomes- 
fixed  by  filing  of  his  bill.  Thisi  it  is  said,  is  giv- 
ing biro  the  right  to  file  a  bill  to  enforce  a  lien 
when  he  has  no  lien  to  enforce  that  which  he  has 
Dot.  Other  instances  might  be  cited  in  which  the 
right  is  given  to  resort  to  a  court  of  equity,  and  a 
Iten  acquired  only  upon  the  filing  of  the  bill.  These 
cases  arc  statutory,  it  is  true,  but  it  shows  there  is 
nothing  objectionable  in  such  a  rule.  Besides,  the 
rule  that  the  filing  of  the  vendor's  bill  fixes  his  lien, 
is  certainly  well  settled.  As  before  stated,  it  is  well 
settled  that  the  Uen  of  a  judgment  execution  or  at- 
tachment, if  acquired  before  the  filing  of  the  vendor's 
bill,  will  prevail  over  it;  but  if  the  vendor's  bill  be 
Sled  first,  it  is  equally  clear  that  it  will  prevail.  So 
titat  the  proposition  that  it  is  the  filing  of  the  bill 
tbat  fixes  the  lien  of  the  vendor,  although   denied  in 
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4ts  applioatioD  to  s  oase  of  oonfliot  between  saob  liea 
and  that  of  a  mortgagee,  is  not  denied  in  its  appli- 
■cation  to  other  liens  on  the  property.  If  the  rnto 
be  sound  in  one  oase,  it  mnst  be  in  the  other.  86 
that  this  part  of  the  proposition  ie  nodoabtedly  sound, 
-as  is  virtoatly  oonoeded  in  the  ai^ament  of  Judge 
-Cooper  in  Brown  v.  Vaalier,  7  Hum.,  which  is  th« 
principal  aatbority  relied  upon  to  support  the  oontraiy 
view.  The  only  question  then  remaining  is,  whether 
■a  creditor  who  aocepts  the  eecori^  of  a  deed  of  tmst 
•dnly  registered  to  seoare  a  pre-existibg  debt,  thereby 
acquires  a  valid  and  fixed  lien  npon  the  property.  I 
maintain  that  this  proposition  cannot  be  resisted.  The 
-argnment  of  Judge  Cooper  in  Brown  v.  Vanlier  was, 
that  our  r^stration  laws  only  protected  creditors  and 
bona  fidt  puiohasera  without  notice  from  the  secret  or 
unregistered  lien  of  a  vendor,  and  that  the  creditor 
olaimiog  under  a  voluntary  asugnment  made  by  a  fail- 
ing debtor  to  secure  a  pre-existing  debt,  was  neither 
a  creditor  nor  a  bona  fide  purchaser  without  notice; 
not  a  creditor  because  be  bad  oo  judgment,  and  not 
a  hona  fide  purchaser  because  he  has  parted  with  noth- 
ing on  the  faitb  of  the  ooaveyanoe;  but  he  admits 
that  there  is  a  clear  distinetioa  between  creditors  who 
claim  under  a  general  assignment  made  to  assigDees 
by  a  failing  debtor  for  the  benefit  of  all  his  oreditora 
-and  a  creditor  to  whom  a  conveyance  has  been  di- 
rectly made  to  aecnre  ooDtemporaneoas  advances,  or  in 
satislaction  of  pre-existing  debts,  and  refers  to  seotion 
1229,  Sto.  Eq.  Jar.  liiis  section,  and  the  preceding, 
--■bows  that  there  is  a  clear  dislinotion  between  a  gen- 
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^al  MfligDiDeDt,  as  to  assignees  in  bankraptcy,  and  k 
^liicuUr  adsignment  to  specified  creditors  for  their  ae«- 
^rity  or  satisrao^oa.  The  latter  will  be  protected  it 
^itbout  ootice,  and  I  should  say,  even  if  be  to  se^ 
fure  pre-existiog  debts,  If  further  time  was  giveo  oA 
^e  faith  of  the  security,  and  upon  this  ground  this 
^ould  be  to  put  the  mortgagee  upon  the  footing  df 
^  purchaser  without  notice.  But  I  put  the  mortgage^ 
^poD  Ihe  footing  of  a  creditor,  and  not  a  purchaser, 
pod  I  apprehend  the  error  in  the  argomeat  of  Judg» 
Cooper  is,  in  assuming  that  the  word  oreditors,  M 
Bsed  in  the  registration  laws,  means  only  judgmeitt 
oreditors,  Suofa,  at  that  time,  seems  to  have  beeft 
the  meaning  given  to  the  word  creditor,  as  used  ifi 
|the  aot  of  1801  against  conveyances  to  defraud  credi 
itors.  Langford  v.  Fly,  7  Hum.  This  was  over^ 
ruled  by  Famaworih  v.  BeU,  5  Saeed  and  Putriok 
JFord,  note;  and  this  meaning  was  perhaps  attached  to 
the  word  creditor  in  other  statutes,  but  no  such  lim' 
ited  meaning  is  now  attached  to  the  word,  at  least  I 
$hink  it  should  not  be  so  limited  in  its  application  t»- 
a  qoeetion   like   the   present. 

The  argument  of  Judge  Cooper  concedes  that  th« 
oreditor  might  acquire  rights  in  the  property  without 
Botioing  the  vendor's  lien,  but  that  he  is  not  a  ored' 
■tor  unless  he  has  judgment.  But  this  proposilioil 
eannot  now  be  maintained.  That  a  creditor  without 
judgment  may,  by  virtue  of  a  '  deed  of  trust  or  mort* 
gage  exflcnted  for  his  l>enefit  and  accepted  by  him^ 
although  for  a  pre-existing  debt,  acquire  a  fixed  lieii 
^on  the  property,  is  now  well  settled.      Such  a  lien 
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4ika  been  sevenl  times  iield  to  be  superior  -to  (tie  Ifefi 
pf  an  .attaohmeat,  and  in  a  recent  aam  at  MoMbvlUe 
of  Washington  v,  BjfOM,  o|HDU>n  by  Jadge  Dbsaderiok^ 
fSfKB  SO  &r  88  to  bold,  aa  does  also  tfae  «aae  >iQ  4 
J^l.,  t^t  the  preoumptioD  of  law  tiiat  tbe  lunefioiar 
Xies  vcof^t  tbe  baaefils  of  tin  deed,  nothing  J>eing  al*- 
4fged  .to  .tbe  iwq^my,  will  be  Sufficient  to  give  the 
jffnst  onsditois ^p^oritf  over  an  attachmeut^  Other  casea 
^feired  to  ia  itlutt  «pinion  left  this  qoestion  in  doiibty 
^Dt  all  oonoede  tbat  if  the  creditors  in  ftct  acoe^ 
JjeTore  tbe  attacfimeat  is  levied,  thfey  will  prevail.  'Se* 
WUla  V.  Harm,  3  Head,  332;  Furman  ie  Oa.  t, 
.Maker  a  OL,  4  Col.,  625;  FarqiJtaraon  v.  McDotiaid^ 
4  Hei&,  404.  These  cAses  are  not  put  upon  ttM 
^EOund  that  t^  mortgagee  or  trust  oreditor  are  ^inT* 
.ojfaeers  without  notice,  but  they  are  put  upon  tbe 
j&otiog  of  creditors.  Theic  claims  were  pre^eitiatin^ 
^ebta.  It  ia  insisted  that  a  trust  creditor  cab  <on)[>y 
pbtain  priority  over  a  vendor  by  executing  his  ideaA 
4)f  trost,  or  by  taking  steps  -to  execute  tt,  dot  faff 
^erely  aoceptiifg  it;  that  such  was  the  holding  'of  lihe 
ifourt  in  Brown  v.  Ftm^eer,  and  bo  it  seesiB  Id  hwvt- 
4>eea.  But  the  oases  last  above  referred  to  diBtineCVy 
^old  that  the  trust  creditor  may  acquire  auoh  A  vaMA 
.lien  on  tbe  property  as  to  defeat  a  snbsequftnt  altacbi- 
■meat  by  merely  accepting  the  '  benefits  of  the'  deedi^ 
«nd  in  tbe  last  ease,  if  nothing  cite  appears,  the  pn* 
jlomption   of  law   that   he   aooepts   will   be   suEB^wnt. 

By  acoeptiag  the  deed  he  acquires  a  lien  that  will 
■defeat  a  aubeequent  attachment,  but  be  aoqdires  bo 
iliai    against   ;Uia   vendor    until    he    exeontM   'his    tvoft 


Hharp  t.  FI7. 

-deed,  or  takes  atepe  to  execute  it.  This  seems  to  be 
maaifestly  iDOonsiateat,  bat  the  inoonsietenoy  dora  not 
^top  here.  As  said,  these  cases  hold  that  a  trust 
ooDveyanoe  thus  accepted  by  the  creditor  will  give 
him  a  lien  superior  to  the  lien  of  a  subsequent  at- 
taohment,  and  certainly  it  would  for  the  same  reason 
be  superior  to  the  lien  of  an  execution,  subsequently 
levied,  or  a  judgment.  But  as  we  have  before  sud, 
a  lien  fixed  by  the  levy  of  an  attachment  or  execn- 
tion,  or  the  statutory  lieu  of  a  judgment  before  the 
tiling  of  the  vendor's  bill,  will  prevail  over  the  ven- 
dor. Then  bow  ia  it  possible  the  vendor  ie  to  pre- 
vul  over  the  trust  creditor  who  has  accepted  the  ben- 
efits of  the  trust  before  the  vendor's  bill  is  filed? 
Suppose  we  should  have  a  case  of  confiicting  claims 
between  three  parties,  first,  in  time  a  creditor  who 
has  formally  accepted  tb%,  beoefit  of  a  deed  of  trust 
upon  the  property  to  eeoure  hie  debt  duly  registered; 
second,  in  time  an  execution  or  attachment  duly  levied 
upon  the  land;  third,  in  time  a  vendor  who  files  his 
bill  to  enforce  his  lien  for  unpud  purchase.  Tbe 
trust  creditor's  claim  ia  superior  to  the  attaching  cred- 
itor, the  attaching  creditor's  claim  is  superior  to  tbe 
vendor,  and  yet  we  are  told  that  the  vendor's  claim 
ia  superior  to  the  claim  of  the  trust  creditor.  There 
is  no  escape  from  the  dilemma  unless  some  one  of  these 
poHtiona  be  abandoned.  It  seems  to  me  that  the 
only  way  out  of  the  dilemma  is  to  hold  the  vendor's 
lien  superior  to  the  others  first  acquired,  simply  be- 
cause it  is  a  secret  and  unregistered  lien.  We  must 
either  do  this  or  put  it  upon    the  ground  of  a  fixed 
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lieD,  and  then  it  should  prevail  against  all  others,  and 
prevail  against  all  except  innooent  pnrcbaaers  irithoat 
notice. 

If  tills  he  regarded  as  an  open  qnestion  upon  wbioh 
the  oonrt  is  reqoired  to  lay  down  a  rale  to  be  fol- 
lowed in  the  future,  opon  which  side  of  the  qnestioD 
is  the  taw,  the  equity?  Here  is  a  vendor  who  selb 
"and  oonveys  bis  land  by  a  deed  absolute  upon  its 
&ce  acknowledging  the  full  payment  of  the  purchase 
money.  This,  goes  upon  the  register's  books  as  ao- 
tioe  to  all  the  world.  A  creditor  of  the  purchaser, 
'desiring  to  secure  his  debt,  and  seeing  this  deed  upon 
the  register's  books,  accepts  a  deed  of  trust,  agreeing 
to  give  further  time  upon  his  debt.  He  relies  upon 
thia  security  perhaps  for  years,  forbears  all  other  eCfbrts 
to  secure  his  debt,  but  finally,  when  he  comes  to  have 
his  deed  of  trust  executed,  the  original  vendor  oomes 
forward  with  a  note  for  unpaid  purchase  money,  of 
"which  no  notice  was  given,  and  claims  priority.  He 
-seeks  to  set  up  a  secret  and  unregistered  lien  against 
the  trust  creditor,  who  has  certainly  a  fixed  lien  on 
4he  land;  the  creditor  certainly  has  the  legal  title, 
-and  at  least  an  equal  equity.  Take  the  illustration 
used  in  Oann  v.  Oieater.  Suppose  the  vendor,  after 
making  an  sbsolate  conveyance  without  reservation,  im- 
mediately takes  from  his  vendee  a  mortgage  or  deed 
«f  trust  to  secure  unpaid  purchase  money,  but  neg- 
lects to  have  it  registered.  In  such  case  it  cannot 
be  denied  that  he  would  be  postponed  to  a  subse- 
quent mortgage  or  deed  of  trust  first  registered.  Upon 
what    principle  is  it   that  the  secret,  unregistered  lien. 
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tnatijag  oa\y  id  the  ptrol  agreement  of  the  parlies,  ok- 
in  -tiw  mere  'presumption  of  Uw,  isball  be  held  m 
against  creditors  superior  to  the  mortgage  dul^  ese- 
4tftod  but  not  registered.  If  the  vendor  tokes  his 
Ken  in  the  furm  of  a  mortgage  duly  eKeonted,  blit 
,QOt  rejfintered,  it  is  bad;  but  if  be  allftm  it  to  ve- 
^aia  i»  ike  secret  psroi  agreement  of  Ae  partiw, 
^tber  expntffi  or  implied,  it  is  gooJ.  Jt  «ay  he 
mid  that  the  cretjitor  might,  by  enquiry,  laseertain  -the 
j^xisteoce  of  the  unpaid  purchase  mon.^.  In  many 
leases  this  would  be  impracticable.  Tbeiie  oaji.be  no 
ganger  of  injustice  to  the  vendor;  it  is  quite  eaAy  for 
itim  to  put  bis  lien  beyond  alt  question,  «ad  give  QOr 
itice  to  the  world  either  by  retaining  'the  title  or  ap 
express  lien  upon  the  face  of  bis  deed.  Regarding 
4iie  beneficiary  in  a  trust  'deed  aa  a  purchase?,  whiah 
Jtte  may  be,  where  he  advances  money  or  releasee- 
•otber  securities  at  the  lime,  notice  or  want  of  notioB 
jaight  be  material;  but  regarded  as  a  creditor  seeking 
to  secure  bis  debt,  the  question  of  notice  is  inmate- 
,rial,  as  the  want  of  notice  oaonot  he^p  him,  to  give 
Rotice  oannot  injure  bim,  or  sffeot  his  coniwieDee. 
,Tbe  idea,  of  converting  an  absolute  sale  and  oonvey- 
^oe  into  a  trust  for  the  benefit  of  the  vendor,  is  a 
j^urely  arbitrary  assomption  directly  opposed  to  the 
(real  tcuth  of  the  tcansactien.  So  manifest  is  the 
.vant  of  equity  in  such  coses  that  many  States  have 
Hbaodooeil  the  vendor's  lien  altogether.  And  Judge 
jCoo|>er,  upon  whose  argument  -£rowR  v.  Vanleer  was 
decided,  now  ooncedvs  that  the  latter  is  probably  tb« 
better  doctrine,  and  certainly  more  in  aoeordanoe  with 
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4>e:il^ri(v'or'oar  rdjgiBlcalioQ  .taws.  See  Dote  to  EA- 
'fljk^  Tf..  MtCSure,  late  ,  edition  of  2  "Yerger.  Thfe 
j^WfigMi  .hs  !iay8,  IwTe  been  made  by  the  judicial  tle|^ 
•  IMtntMlv  of  Ui«  lattar  ones,  but  the  whole  doctrine  St 
_^9Piof6-  lien  ,was nestablisKc^  by  judioial  legidatiM ;  -ft 
neiT'tthe  oreatore  of  a  rdourt  of  equity,  and  -miiy  iptop- 
^MtjrlM. 'mo^Med  by 'tle.Uliiifl  power  that  lereUed  it.'' 
.;  •!  itbiDk  tiie.' eontraly  rule  woAld  be  «  dedided  nt^p 
4w!k.ward,  and  giveallyi-UDsettle  what  ig'tkow  regartM 
^1'the/>setded  law,  'And  nrareover,'  to  eatabltefa  a  ^xm^ 
Jtoit -po^nd  or  frquitable-iin  Jtseif.  i 

^  ,  Fii£EHA.K,.  J.,  delivered  the  following  disaentlq^ 
opinion:  ,    -.^ 

'>Tbi3  bill  ia  filed  Id  lasdert  a  Vendor's  lien  for  pay)- 
meot  of  a  balance  of  purchase  money  of  about  |4i0d8^ 
^e,  by  node,  atgned  by  W.  D.  Fly  and  J.  L.  Bmuoh. 
^h^  ni^te  is  not  i  produoed, -but  ifr  Mied  on  aa  a  notb 
Imt.  or  miBlaid. 

,  ,  3^, facts  necessary  to  be  stated  on  this  branch  oT 
Jjba.oifn  ,are,  tbat  LaAsuin  sold  the  labd  in  oontrct* 
TSI^.to  Si|afp,  'and  made  him  a  ideed  which  wat 
^vec  regwtered.  Sharp  sold  to  Clements  and  Hala^ 
]t|id  they  ,to  Kly.  When  the  last  saje  was  made  tti* 
INir^fe  meti  aad  by  mutual  agreemtiUt  the  deed  from 
JJAttanm  >  to  Shwipy  and  title  bonds  glv«n  in  the  othffl- 
p»Jet>to  HaIc:  Avd'-CteineBts,  and  asdigntid  to  '  Fly,  were 
fetk^n'  up.  Laitnum  vMade  a  deed  direct  to  Fly,  and 
S>ly-'gave  the  .iBctte  "Jn  oontrovwsy  to  l^arp  in  di»* 
charge  or  satis&otion  of  the  amount  due  'from  Glerat^ 
«Httf  wd  Hale!itori8bat|>,i«r-4atbw  aasuned  .their rdebt. 
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giving  this  note  for  it.  The  deed  of  Lannam  is 
-September  3,  1866;  no  lien  is  retained  on  the  fkoe  at 
it  for  payment  of  the  purchase  money,  the  deed  ha'v^ 
ing  the  luual  recital  of  ita  payment.  Fly  was  deemed 
"wealthy  at  this  time,  but  failed  in  a  few  months  aftei- 
ward,  making  an  assignment  in  the  form  of  several 
deeds  of  trust.  December  14,  1S60,  to  W.  A.  Jone^ 
trostee,  to  secure  a  lai^  amoat  of  existing  indebted- 
ness to  E.  M.  Apperaon  &  Co.,  and  also  are  to  ee- 
-oure  a  oontemplated  advance  to  Fly  of  $2&j000.  Thv 
war  coming  on  soon  after,  no  money  was  ever  ad- 
vanced under  this  arrangement,  so  that  this  deed  is 
■out  of  the  case  at  present.  The  case  is  clearly  that 
of  a  deed  of  trust  conveying  this  land  as  a  security 
for  a  pre-ezistent  debt,  and  most  be  decided  on  this 
issue. 

Before  entering  on  this  disonssion  it  is  proper  to 
dispose  of  the  question  presented  in  argument  as  to 
whether  the  lien  was  not  waived  by  taking  the  note 
of  Fly  with  Branch  as  surety.  .It  suffices  to  say  on 
this,  that  taking  such  surety  on  the  note  would  raise 
a  presumption  of  waiver  of  the  vendor's  lien,  nothing 
more  appearing.  This  presumption,  however,  may  be 
rebutted  by  showing  that  such  was  not  the  iotention 
of  the  parties.  That  such  was  not  the  intention  in 
this  oase  is  made  out  beyond  question  by  the  test^ 
mony  of  Branch,  showing  that  a  lien  was  retained  on 
the  land  in  the  face  of  this  note  thus  signed.  There 
is  no  evidence,  so  far  as  we  have  seen,  to  oontradiot 
this  statement. 

This    brings  us  directly  to  the    main  question  inti- 
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mKted  above,  as  to  whether  a  vendor's  Hen,  given  by 
lav,  where  the  land  ia  conveyed  by  deed,  caa  prevail 
over  a  ooDveyanoe  or  assigniDent  made  and  recorded 
to  a  trostee,  with  power  to  sell  the  property  and  ap- 
propriate proceeds  to  the  payment  of  pre-existing  debts. 
In  other  words,  whether  an  assignment  as  security  for 
a  pre  existent  debt  will  take  precedence  of  and  over- 
rid'e  the  vendor's  lien  given  by  law  for  the  payment 
of   unpaid    purchase   money. 

We  now  proceed  to  the  disonaeion  of  the  question 
on  principle  and  authority.  What,  then,  is  the  na- 
ture of  the  right  of  a  vendor  of  land  by  which  he 
can  ask  a  court  of  equity  to  decree  its  sale  for  the 
Batiafaotion  of  bis  debt,  and  an  appropriation  of  its 
proceeds  to  its  discharge?  When  does  this  right  arise 
aod  begin  to  be,  at  the  lime  of  the  sale  or  by  filing 
a  bill  or  bringing  a  suit?  Does  it  spring  up  out  of 
the  contract  of  sale,  or  is  it  the  result  and  product 
of  suit  brought?  These  questions  have  in  them  the 
elements  for  the  solution  of  the  question  involved,  it 
reasoned   out   in   accord   with   sound   kgal   analogies. 

In  the  leading  caw,  Macreth  v.  iSymnionjt,  decided 
by  Lord  Eldon  in  180S,  1  Lead.  Cases  in  Eq.,  340, 
the  principle  was  laid  down  as  the  then  established 
doolrine  of  the  courts  of  equity  in  England,  (hat  the 
'Vendor's  lien  for  purchase  money  unpaid  will  be  en- 
forced against  the  vendee,  volunteers  and  purchasers 
with  notice,  or  having  equitable  interest  only,  even 
though  a  receipt  was  given  or  endorsed  on  the  back 
of  the  deed,  unless  this  lien  waa  shown  to  have  been 
relinquished  by  the  vendor.      This  case  was  one  greatly 


Considered  by  thfi  Lord  CbaMwIlar,'  find:  d«iidid  'tttam 
etlliRuetivfl  exrfminatioo  of  the  pravionv' deokiouB  of  !!»■ 
cburt.  Tbe  doctriae  had  beea  pat  before  this'  i«  !)»■ 
caae  of  FolUsrfen  v.  Jf»om,'3  AtkiD8,<'2?&,  .L.  C.  Sc|4< 
£^44,  by  Lord  Hardarivk«,  on  tbe<'  gtoand  that  thdl 
'^.vendee  was,  from  the  time  of  tbe 'agceemeBt  or  coil~ 
tract  of  sale,  a  trustee  as  to  the  parcbase  money  fttp= 
tb«  vendor."  We.  cite  this  case  to  'show  how  ttMi 
-doctrine  has  been  tix«-d  in  the  jtirifpradeoce  of  En^' 
gHaod,  from  which  country  we  d^riira  it.  Sinoethen 
it  baa  never  been  .doul^ttid,.  we  believe,  in  that  oouBf»" 
tny.  The  oiises  are  cited  id  Leading  Casta  in  Et^.'^' 
vol.  1,  3o9,  aad  tlie  rule  slated  that  this  lien  pM"" 
Wnls  against  all  persons  claiming'  nnder  the  vendee^' 
-except  innocent  purchisera  without  notice  who  bavW 
paid  their  money  and  pm«iired  the  l^al  title.  ia/^ 
aiNordanoe  with  thin  view  it  is  held  that  the  ai«ignee0i 
of  a  bankrupt  will  be  aflTrcted  by  the  lien,  although^ 
they  may  have  had  no  notice  of  its  'existence,  thcy> 
taking  siiliject  to  all  the  eqiiitiea  attaching  to  the  es^ 
tite  iu  tiie  hands  of  tlie  bankmiit.  So  also  will  tb«i 
aaaigns  under  a  general  as-ignntent  for  the  benefit'  of 
creditors.  L.  C.  in  Eq.,  vol.  1,  361;  Bro.  C.  O^^i 
302.  In  notes  of  the  American  editor  the  same  doorf.^ 
trine  is  luid  down  as  prt-vailing  in  moat  of  the  Statarfi 
of  tlie  Union,  though  some  courts  recf^niung  it,  oodt'- 
etdured  it  a  doctrine  contravening  the  general  p»lic(yvl 
of  this  country  against  secret  liena.  J&id,  362-3,  ^ 
asQ,  So  in  this  State  as  early  aa  1831,  is  tlie  oa«ri.i 
oi  Roaa  v.  Whitaon,  6  Yer.,  S2,  thew  doctrines  werfc' 
bcid  as  established    beyoqd  all  duojijt,  oitijag   DOawnMtti 
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«aK0,  both  Eogliah  and  A-merioao.  In  sll  tbe  oates- 
it  is  worthy  of  remark  tbe  right  of  tbe  vendor  ia 
qwkeD  of  aa  a  liea,  aod  one  growing  out  of  the  oon* 
traot  of  BHle.  In  the  oaeea-  8heraiz  v.  NteodemiUf  7 
Yer.,  9,  and  High  and  wife  v.  Battle,  10  Yer.,  106,, 
this  coart  held  tbis  Hen  to  be  a  specifio  one  in  thai 
nature  of  a  mortgage  attaehing,  sajra  the  court,  "spe*' 
cifically  to  tbe  land,  wbeiber  in  the  handa  of  thet 
■originat  vendee  or  of  a  purabaser  from  him  with  no-i 
tioe."  In  the  latter  case,  decided  in  1^6,  it  ffu, 
held  that  no  judgment  need,  be  obtained  at  kw  in, 
order  to  aa(»nain  tbe  amount  of  the  debt  against  tbfi' 
peraonal  reprettentative  of  the  deceased  vendee,  but' 
that  the  bill  would  tie  sgainat  tbe  land,  making  thfv 
heirs  alone  parties,  and  this  on  the  prinojple  tliat  tbe 
^'laud  was  debtor,  whether  in  the  hands  of  the  ven- 
dee or  bia  heir."  IbUI,  168.  Id  tliis'  form  the  doc- 
trine was  intrO'tuoed  into  our  State,  and  tliua  im-, 
bedded  in  our  juri^prudeoee.  Thus  it  stood,  too,  at; 
the  time,  and  long  after  oar  system  of  rfgistratioD' 
had   been   establiahed   and   substanlially    perfected. 

These  principles  being  established,  it  follows  that> 
this  right  is  a  substantial  one,  as  old  as  the  equttyy 
jurisprudence  of  England,  and  at  an  early  day  fized^ 
into  our  own  system.  It  is  also  clear,  both  on  rea- 
son and  anthority,  that  it  springs  out  of  the  contrtot 
of  sale,  and  results  from  it,  and  ^attaches  to  the  land; 
tbe  land  becoming  debtor  from  this  period.  If  it^ 
does  not  spring  op  at  tbe  time  of  tbe  contract  VP 
sale  in  the  nature  of  things,  when  does  it  spring  vpf" 
lA  every  bill  filed    to  enforce  it,  whether  you  eati  it 


«  lien  or  an  eqoity,  the  &ots  to  be  chained  are,  that 
land  had  been  sold,  the  defendaat  had  purcfaased  and 
the  purohau  rooney  remained  uopaid.  Thera  allega- 
tions are  always  followed  with  a  prayer  for  an  en- 
foroement  of  the  lien  growing  out  of  the  fiiote  stated, 
by  a  sale  of  the  land  soHject  to  the  chai^.  Withont 
the  an«gatioii  of  such  a  Bal«,  no  lien  would  a{^>ear, 
and  with  this  allegation  it  is  uniformly  recognised  and 
enforced.  Why,  then,  by  a  mere  change  of  name, 
oalling  it  an  equity,  assnme  a  change  of  the  nature 
of  the  right?  Is  not  Each  an  assumption  purely  ar- 
bitrary, with  no  reason  to  be  given  for  its  basis?  Is 
it  not  more  in  accord  with  the  history  of  this  lien 
and  its  nature,  to  say  that  it  is  a  lien,  a  long  reoog- 
uiaed  right  given  to  the  vendor  of  land  by  a  court 
of  equity,  enforcible  as  such  equitable  rights  are  en- 
forced in  a  court  of  chancery,  because  not  recognised 
in  courts  of  law.  We  think  that  it  ia  as  sobstantial 
a  part  of  the  oontraot  in  our  law  as  ia  the  note  given 
for  the  purchase  money,  and  attaches  at  once  in  favor 
of  the  vendor  on  completion  of  the  contract.  If  this 
be  BO  in  principle  and  authority,  how  can  he  he  de- 
prived of  it?  Alone,  as  we  think,  by  one  having  a 
snperior  equity,  such  as  an  innocent  purchaser  for 
value;  one  who  has  paid  his  money,  started  with  some- 
thing innocently  on  the  faith  of  the  land  with  no  no- 
tice of  the  existence  of  the  lien,  or  as  in  case  of 
Gaute  V.  Oi^er,  8  Yer.,  207,  where  the  deed  of 
trust  had  been  executed  by  sale  of  the  property  be- 
fore the  bill  filed,  on  some  similar  oase. 

Thus  stood    the  law  in  our    State,  when  the  qaee- 


APRIL  TERM,  1876. 


Sharp  «.  Fir. 


tion  was  for  the  first  lime  ilistiitotl^  presented  as  to 
which  should  succeed,  the  vendor  with  bis  lien,  or  the 
trit-'tee  and  beneficiariee  holding  the  property  under  ft 
registered  conveyance  in  trust  to  pay  pre  existent  debts. 
In  that  case  the  argument  of  Mr.  Ci>oper  was  based 
on  the  proposition,  fir-t,  that  creditors  claiming  under 
a  voluntary  conveyance  maile  to  a'  tru-^tee  In  secure 
preexiiiling  debts,  were  not  "creditors  and  piinihasers 
ander  the  registration  lawn;  and  second,  that  the  ven- 
dor's lien  would  be  enTorcetl  against  such  a  convey- 
ance, when  his  bill  was  filed  before  any  steps  taken 
in  enforcement  of  the  tru-t;"  in  other  word",  as  he 
states  it:  ''creditors  claiming  under  a  trust  couvi-yance 
take  the  property  conveyed,  subject  to  any  equity  which 
might  have  been  enfurced  HgninNt  it  in  the  laiids  of 
the  ai^siguor."  The  court.  Judge  Turley  delivering 
the  optuion,  states  the  imint  decided  by  the  c^iurt,  in 
the  following  emphatic  lau^uage — language  ton  cl^ar  to 
be  miHumlerstood:  "The  only  question  we  deem  ne- 
cessary to  notice  in  this  o&m  is,  whether  a  vendor  of 
land,  when  the  purchase  mnney  has  not  been  paid, 
can  enforce  his  lien  therf t  >r  against  a  trustee  and 
ee^tui  qite  trust,  when  the  land  has  been  conveyed  to 
secure  debts,  when  the  bill  is  filed  for  that  purpose 
before  the  trust  is  executed."  "We  have  no  doubt," 
says  the  learned  judge,  "  that  he  may."  He  ilieu  re- 
fers to  the  case  of  Pelflfjrcw  v.  Turner,  6  Hum.,  440, 
as  virtually  deciding  thit  same  question,  and  then  re- 
fers to  Mr.  Cooper'H  argument  as  exhauitiiig  the  Fub- 
ject  for  the  reasons  in  support  of  the  decisions  made. 
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Thus  etood  the  law  until  th«  dicta  of  Ju(]ge  Mo 
EiiiHfy,  ID  the  caeo  of  Green  v.  DeTnoas,  10  Hum.,  876^ 
wliere  he  Btatea  the  result  of  the  deciuioa  of  Brown  T. 
VanJier  to  have  been,  that  the  lien  was  lield  to  prex 
Tuil  agHiiiat  a  vohintary  asaignment  by  deed  of  trust 
fur  benefit  of  antecedent  creditors,  where  the  bill  it- 
filed  beliire  anything  is  done  in  execution  of  the  trust, 
or  ill  other  words  he  adds,  "before  the  trust  is  accejAed, 
as  was  the  meaning  intended  to  be  o'mveyed  in  that 
case."  With  deference  to  the  statement  of  Judge 
MuKlnney,  it  is  clear  the  court  intended  no  suuli 
meaning  as  he  gives  to  the  word  ezfcuted,  as  the  idea 
of  acoeptanos  by  the  creditors  under  the  deed;  do 
8U<rh  question  was  before  the  court,  nor  could  have 
been,  on  the  facts  in  Vanlier  v.  Srown.  Besides,  the 
court  ex|>ressl7  say,  that  the  lien  shull  prevail,  if  the 
bill  is  filed  before  the  trust  is  ext^cuted,  not  before 
the  bMignment  is  accepted;  thus  going  further  than 
Mr.  Citoper'a  proposiiion,  that  is,  befire  any  ele[>s  were 
taken  to  close  the  trust — a  proposiiion  not  well  in 
accord  with  the  main  one  that  follows,  that  the  con- 
vey.uice  is  subject  to  every  equity  wliioh  might  have 
been  enforced  against  it  in  the  handd  of  the  assignor; 
fur  il  this  be  the  nature  of  such  an  assignment,  then 
Diitil  tlie  property  had  been  freed  from  it  by  a  sale 
in  execution  of  the  trust,  no  preliminary  steps  could 
be    held   to  bave  auy  effect  on  the  rights  of  the  parlies. 

Tliis  view  of  the  case  of  Vanlier  v.  Brovta  U  taken 
witli  emphasis  and  sustained  in  an  opinion  delivered 
by  Chief  Justice  Deaderick  at  last  term  of  this  court 
at  Nashville.     See  MS.  opinion,  Waahinglon  v.  Ryan  d,  al. 
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In  rtiM  case  of  Demota  v.  Oreen,  we  believe  tat 
tbe  first  time  io  our  reports,  is  introduced  the  ides' 
of  the-  vendbr's  rigHt  being  a  "  oiere  equity,"  and  not 
(T  specific  ]ieD  on  the  la'nd  until  a  bill  is  filed  to  ev 
force  it.  No  authoritjr  is  cited  hj  the  learned  judgt 
for  this  distinction.  The  cases  we  have  cited  on  thii^ 
subject  in  Tennessee  definitely  lay  down  a  contrar/ 
doclrine,  that  if,  that  the  lien  ie  a  sjiecifio  one  on  the' 
l&nd,  and'  in  some  it  is  said  in  the  nature  of  ft 
mortgage. 

This  distinction  cannot  be  maintained,  we  think, 
upon  any  sound  principle  or  legal  analogy.  If  it  ift- 
not  »  lien  on  the  land,  or  if  the  language  is  prefer- 
red,  an  equity  fixed  on  the  land  growing  out  of  tbtf 
sale,  tlien  on  what  does  it  fix  itseN?  Is  it  a  lien, 
or  equity,  or  charge  on  nothing,  that  simply  exists  id' 
idea,  until  the  vendor  shall  locate  it  by  filing  his  bill' 
to  enforce  it?  Is  it  not  raiber  an  incongruous  view 
of  such  a  right,  that  a  contract  must  be  alleged  by 
which  land  has  been  Bold  and  purchat^e  money  unpuid, 
and  then  an  soon  as  such  a  proceeding  is  instituted' 
and  bill  filed,  immtdiately  the  equity  locates  itsell^ 
against  the  particular  land,  but  was  unlocated*  and  un- 
fixed before.  In  other  words,  that  a  vendor  can  raise' 
a  right  and  make  it  specific  on  land,  that  is,  allacK 
it  to  land  as  a  charge,  by  simply  filing  a  bill  for' 
that  purpose,  alleging  a  contract  of  sale  and  tbe  pur- 
chase money  unpaid?  Uiion  all  soun<l  legal  analogies 
a  suit  is  commenced  to  enfbrce  an  existent  right,  not' 
to  create  it.  A  suit  to  enforce  a  lien  or  equity  by 
sale    of    particular     property,    necessarily    involves    the" 
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pre- existence  of  the  right  souf^ht  to  be  enforced.  Id 
&ct,  such  b  the  basis  of  all  bilN  filed  in  our  courts 
to  sell  land  fur  payment  of  the  ])iirchase  money.  It 
id  generally  conceded  that  if  this  lien  be  specific,  that 
is,  fixed  on  the  land  by  virtue  of  the  contniot  of 
sole,  thea  it  must  override  the  right  of  a  voluntary 
v.'^ignee.  That  it  is  so  fixed  and  8|>ecifio  is  clvar,  ss  we 
think,  or  else  it  is  a  lien  exi^'ting  on  nothing,  a  charge 
with  QDlhing  charged,  an  equity  with  nothing  subject 
to  it,  each  propohition  involving  a  legal  contradi<-tion. 
We  therefiire  conclude  the  lit-n  is  specific,  fixed  aod 
^Htened  on  the  Und  by  the  oonlract.  It  is  true,  la 
the  oa**e  of  Fain  v.  Inman,  6  Heis.,  the  learned  judge 
dt^livering  the  opinion  of  tlie  cmrt  follows  in  hin  rea- 
soning the  theory  of  Judge  Mt-Kiiiney,  in  Green  v.  De- 
«o«s,  but  tiie  case  before  htm  did  not  raise  the  ques- 
tion, and  consequenlly  it  could  not  have  been  deciiled 
by  the  oourt.  Tliis  is  clearly  oeen  by  the  statement 
of  tiie  question  nnder  inveistigaiitm  in  commencement 
of  the  opinion,  wliich  is  as  fnlluwH:  "  Tlie  conlruvt-rsy 
is  between  the  vendor  of  land  wlio  has  sold  and  con- 
veyed without  an  express  resrrvatinn  of  the  lien,  and 
vbo  seeks  to  ai-acrt  bis  lieu  (or  purchase  money  un- 
paid, and  the  purchaser  at  a  trust  sale  under  the  Iriiat 
deed  of  tlie  vendee  made  and  foreclosed  before  the  filing 
of  tlie  bill."  The  case  of  Oann  v.  Chester,  5  Yer., 
bad  settled  this  question,  and  no  other  was  before  the 
•ourt;  80  that  we  have  no  difficulty  in  that  case  as 
«n  authority  iu  the  present,  the  questions  being  en- 
tirely different.  lo  this  case  the  vender's  bill  is  filed 
before  a  sale    under    the  trust    deed,  and  is    precibcly 
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tbe  case   of  Brown   v.    Varditr,   where   it   was   held  th^ 
the   vendor   should   prevail. 

We  would  arrive  at  the  same  coDclaston  reached 
above,  from  the  position  and  character  of  the  claim 
«f  a  trustee  and  the  benefioiaries  auder  the  deed  of 
trust.  What  is  the  trustee  but  a  voluntary  assignee 
of  the  vendee?  He  is  not  a  purchaser  at  al),  much 
less  an  innocent  purchaser.  While  the  naked  Arj 
legal  title  is  conveyed  to  him,  he  is  still  but  an  as- 
signee with  a  power  to  sell  and  appropriate  to  the 
payment  of  debts.  He  is  so  treated  in  all  our  stand- 
ard writers  on  the  subject.  Mr.  Story,  Efj,  Jur.,  see. 
1288,  s-iys:  "The  lien  will  also  prevail  against  as- 
signees cluiming  by  general  assignment  under  the  bank- 
rupt and  insolvent  laws,  and  assignees  under  a  general 
-assignment  made  by  a  failing  debtor  for  benefit  of 
creditors,  for  such  assignees  are  deemed  to  possess  the 
-same  equities  only  as  the  debtor  himself."  So  it  is 
said  by  Mr.  Burrell,  in  his  work  on  assignments,  p. 
352,  the  conveyance  conveys  the  property  "in  the  same 
plight  and  condition  as  the  assignor  held  it,  and  will 
not  defeat  the  pre-existing  liens,  nor  can  the  trustees 
"be  regarded  as  purohaser^^,  nor  the  cestui  qae  trvM 
creditors  within  the  Registry  Acts."  Mr.  Perry  says, 
^'as  a  matter  of  course,  all  persons  having  liens  on 
the  trust  property  prior  to  the  assignment  are  not 
affected  by  it — their  rights  remain  ae  before  the  as- 
signment."      Section   596. 

These  authorities  and  many  more  that  might  be 
cited,  accord  precisely  with  the  view  we  have  taken 
■of    this  question.      We  add,  that    according  this  right 
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iflf  tW  yendor  ito  be  properly  but  an  «qiiily,  tiw  bmm 
result  would  follow,  for  all  agree  that  a  bona  jUk 
■fur^ftaer  of  ftroperty,  parohasiBi;  aod  payiog  bio  money 
Wttli  notice  «f  an  equity,  would  take  eubjeot  to  itb« 
.equity,  and  oertaioly  all  tlie  oaaes  and  authoriliea  hold 
ihia  in  oaae  .of  a  vendor's  Jien ;  all  ftuthorities  agree 
that  if  be  purdiasee  wiUiout  notioe,  he  takes  the  proft- 
«rty  fund  from  the  equity.  Then  the  only  queation 
is,  vbetber  a  voluntary  aeei^ee  is  an  innooenl  |)ur- 
loliaaer  or  equivalent  to  one.  On  tbia  question  tbeie 
lias  nerer  <beea  a  doubt,  we  believe,  and  it  is  voir 
versally  conceded  in  ibis  State  that  he  is  oot  an  io- 
jBOoent  purchaser.  If  not,  then  be  takes  subjeot  to 
ihie  equity,  unless  he  is  proteoted  by  registration  laws; 
And  this  ie  not  insisted  on,  for  if  be  were  witbin  ibis 
jtroteotion  be  oould  at  onoe  interpose  this  as  a  certain 
tnd   available  defeose   and   thus  end   the   contest. 

But  it  is  said,  that  the  opposite  view  is  more  in 
accord  witb  the  spirit  of  oar  regiatration  laws.  Per- 
haps  this  may  be  so,  but  it  is  clear  beyond  all  ques- 
tion, and  we  believe  is  conoeded,  that  the  trustee  and 
Jseneficiary  are  not  wilhia  their  provittious.  Th^y  are 
^ftOt  tbe  creditors  referred  to  in  these  laws,  nor  are 
tbey  itma  fide  purchasers  without  notioe,  as  therein 
provided  £m.  If  tbey  were,  then  the  statute  would 
give  (be  protection  and  tbe  ooatrover^y,  as  we  have 
said,  be  at  an  end.  If  aot  inoluded  in  these  Jaws, 
may  it  not  be  plausibly  argued  that  as  tbe  law  stood 
at  tbwr  passi^,  wi.th  tbe  lieo  well  ]»cognized  as  a 
specific  «berge  oa  tbe  land,  the  omission  to  provide 
Sor  the  case  liU  Uie    rights  of  tbe    parties    to    stand 
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prec'iBely  as  if  no  BDoh  law  had  been  passed  ?  or  even 
amounted  to  a  legislative  affirmance,  that  tlie  law  should 
not  be  changed  as  to  this  qnestitra  b^  these  )awB. 
The  expreeaion  of  one  thing  may  fairly  be  held  to 
exclude  the  other  net  included  in  it;  not  being  in- 
eluded  in  the  pruvisions  of  our  registration  Liws,  not 
being  inaocent  purchasers  or  purchasers  at  alt,  on  what 
higher  ground  can  these  creditors  stand  than  the  ven- 
dor whose  purchase  money  ie  unpaid?-  He,  too,  ia  a 
«reditor  with  a  lien  or  an  equity.  His  lien  is  prior 
in  time  to  the  assignment.  It  baa  in  it  the  higliest 
equity,  being  the  price  of  the  very  land  sought  to  be 
appropriated  by  the  voluntary  assignment  to  the  trustee 
fi»r  the  benefit  of  other  creditors.  Ought  this  land 
to  be  taken  as  the  vendee's  and  appropriated  hy  his 
voluntary  act  to  the  payment  of  other  debt^i  before  be 
has  paid  for  it  himself?  The  trust  creditors  have 
paid  nothing  for  the  land,  have  parted  with  nothing, 
hold  their  debts  as  before  the  conveyance;  the  trustee 
baa  paid  nothing  and  is  only  a  voluntary  assignee,  an 
agent  of  the  vendee  and  creditors  for  sale  of  the  land, 
technically  clothed  with  the  legal  title  and  charged 
with  the  trusts  of  the  deed,  but  nothing  more.  If 
the  land  shall  sell  for  more  than  the  debt  secured, 
the  vendee  is  entitled  to  the  surplus.  If  the  debts 
are  dischai^d,  either  by  the  assignee  paying  them 
before  clonng  the  trust,  or  by  a  sale  of  part  of  the 
property,  or  in  any  other  way,  the  property  returns 
to  the  vendor  or  assignor  without  a  reconveyance  in 
oar  Slate.      See  3  Head. 

Some    stress    seems    lud  on  the  fact  of   acceptance 
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of  the  deed  of  trust  as  favoring  the  position  of  the 
beneficiaries.  We  oanoot  see  the  force  of  this.  Ao- 
oeptaiice  of  the  benefits  of  the  deed  is  but  en  assent 
to  the  assignment  for  his  benefit.  But  the  assent  to 
a  wrong  or  proposed  wrong  done  to  the  rights  of 
another,  cannot  sanctify  the  wrong  nor  raise  an  equity 
in  tavor  of  the  party  so  absenting,  superior  (o  the 
right  of  the  party  being  wronged.  This  mnst  be  the 
result  in  order  to  maintain  the  conclusion  sought  from 
the  fact  of  acceptance.  Under  these  circumstances,  we 
confess  we  are  unable  to  see  the  superior  equity  of 
the  assignee  and  beneficiaries  under  such  a  deed.  We 
think  the  sim|ile  question  is,  whether  a  vendee  can 
by  his  voluntary  act  defeat  the  lien  given  by  law  to 
the  vendor  fur  his  purchase  money,  and  create  or  con- 
fer a  higher  right  than  he  himself  has  on  mere  vol- 
unteers  to  the  property  assigned.  We  think  all  the 
analogies  of  law  and  the  souudest  principle  forbid  this 
being  done. 

Wiiile  there  may  be  some  difficulties  preseuted  aria- 
iug  out  of  this  view,  yet  not  more  nor  so  many  aa 
from  the  opposite,  aud  we  think  it  sustained  by  the 
la^e  weight  of  authority  and  by  the  sounder  reason. 
It  is  true  thej^e  may  possibly  arise  a  case  where  a 
careless  creditor  may  take  a  deed  of  trust  to  secure 
bis  debt  and  agree  to  delay,  in  consideration  of  the 
security,  in  ignorance  of  the  existence  of  the  lien  for 
unpaid  purchase  money.  But  this  need  not  be,  if  he 
uses  common  diligence,  ai  the  assumption  is,  that  be 
16  wronged  by  the  existence  of  the  vendor's  deed  re- 
gistered,  which   shows   do  lien.       He  can   easily  enquire 
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of  the  vendor  whether  the  land  has  been  paid  for. 
If  he  learns  it  has  not,  he  has  notice  and  cannot 
oompluiD.  If  the  vendor  should  mislead  him  hy  a 
faW  statement,  he  would  be  estopped  to  enforce  faU 
lien  and  the  part;  be  proteoted.  We  can  see  no 
great  weight  in  such  a  possible  injury  as  has  been 
eu|)p09e<). 

I  think  there  are  incongruities  unreoonoilable  with 
settled  principles  in  the  op|>osite  view.  A  vendor  haa 
Bold  his  land  on  a  credit;  the  6rst  note  may  not  b« 
due  BO  as  to  file  his  bill  "to  locate"  his  equity;  a 
creditor  at  lai^  who  has  a  note  on  the  vendee  asks  it 
to  be  secured  by  a  deed  of  trust.  His  note  may  not 
be  due.  He  holda  his  note,  does  not  give  time  or 
part  will)  a  single  right  under  his  contract;  the  land 
is  conveyed  to  a  trustee  for  his  benefit.  The  vendor 
oomes  into  a  court  of  equity  to  enforce  his  lien  for 
the  purchase  money;  the  holder  of  his  note  files  bis 
cross-bill  to  enforce  the  deed  of  trust  and  takfs  the 
land  and  the  vendor  goes  unpaid.  Is  not  this  a  case 
where  a  man  should  be  required  to  do  equity  before 
he  a-.k9  it?  I  tliiuk  so.  Bat  a  stronger  case  may 
be  put.  The  other  debt  may  have  been  the  oonsid- 
eration  money  or  balance  of  such  consideration,  due 
for  a  tract  of  land  sold  to  the  vendee.  The  party 
having  this  balance  may  have  already  enforced  his  lien 
or  bad  a  decree  to  sell,  when  the  vendor  in  the  other 
case  makes  his  contract.  He  may  sell  and  buy  the 
land  for  half  his  debt.  He  can  then,  having  an  ex- 
ecution or  right  to  one,  coerce  the  vendee  to  convey 
the  land    by  deed  of   trust,  accept    what  he  has  thns 
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obtained,  and  thus,  a^er  havittg  had  his  own  lieo  en- 
forced, fix  hia  debt  on  the  other  land  sold,  and  defeat 
the  vendur's  claim  for  payment.  Surely  this  is  not 
equitable  or  juet.  He  is  not  an  innooent  pur<:ha8er, 
only  a  volunteer;  but  aooepting  the  conveyance  to  a 
third  (wrty  for  his  benefit,  with  do  superior  eqaily 
whatever,  he  gets  a  higher  right  than  his  debtor  and 
jBsignor  had,  and  by  some  iufluenoe  not  to  my  mind 
Jtpparent,  shakes  off  the  equity  of  the  vendor  for  the 
inyment  of  his  purchase  money— an  equity  as  old  as 
4he  equity  jurisprudence  of  England.  He  has  parted 
irith  nothing  for  this  advantage,  paid  not  a  cent,  nor 
lost  a  single  thing  for  which  he  hai^ined  when  his 
4ebt  was  created.  His  debt  may  well  have  been 
'Orealed  before  the  purhcase  of  the  land  by  his  dubter 
and  therefore  not  on  the  faith  of  it.  These,  with 
aiany  other  difficulties,  I  am  totally  unable  to  reconcile. 
Again,  it  has  long  been  settled  in  this  State,  that 
the  suspension  or  Batisfaction  of  a  precedent  debt  is 
not  a  sufficient  consideration  to  give  the  endorsee  of 
a  bill  or  note  the  position  of  an  innocent  holder  'for 
value  as  against  the  equity  of  a  third  party  enforce- 
able against  the  endorser.  The  reason  is,  the  en- 
dorsee pans  with  nothing,  gives  neither  credit,  money 
or  goods  fur  the  note,  sustains  no  loss  or  incurs  any 
new  liability.  1  Hum.,  468;  2  Hum.,  192.  In  the  oam 
of  Mhea  V.  AUimn,  3  Head,  180,  the  court  say,  the  same 
principle  ia  applicable  to  real  estate,  and  add :  "  If 
any  distinction  as  to  thia  question  could  exist  between 
the  two  species  of  pro[)erty,  we  suppose  it  to  be  in 
&vor  of  the  purchaser  of  commercial    paper;    and  a» 


APRII.  TERM,  1874. 


Shaep  V.  Fly. 


■W  think  the  reuons  weulel  strongly  preponderate  an 
fiwor  of  {be  negotiability  of  suefa  paper."  So  in  the 
mat  of  Ouinn  et  al».  v.  Locke,  1  Head,  111,  it  was 
lield  ihai;  where  land  had  heee  sold  auhjpot  to  the 
laqiiitj  of  ^dfwaptioD,  axtA  the  yvtij  entitled  to  redeem 
jkad  bees  prevented  from  redeemiug  by  fraud  and  ar- 
tifioe  of  the  purchaser,  and  this  purohaeer  had  con- 
veyed the  :laod  to  a  third  party  in  payment  of  a 
pre-exiatittg  d«bt,  auch  purchaeer  was  held  hound  by 
tlie  ecfiuty  beoauee  he  was  not  "aa  innocent  purchaser, 
bat   took    the  oonveyanoe   for   a   pre-esietent   debt," 

Tliese  prinoijijes  ha,ve  long  been  known  as  the  set- 
lied  Uw  of  this  State.  fT'iw  to  their  Application  ia 
this  case.  A  creditor  cannot  take  a  convfyanoe  at 
^e  title  for  pre-existeut  debt  directly  to  himoelf,  and 
get  the  land  free  from  any  equities  that  may  exist 
j^isiast  it.  Yet  he  may,  under  the  view  maintained 
jn  the  case  under  consideration,  have  the  land  con- 
veyed to  a  trustee  or  third  party,  in  order  that  it 
nay  be  sold  to  pay  bis  debt  in  the  future,  hold  U 
freed  irom  the  equity  and  override  the  highest  of  alt 
equitiea  against  it,  the  payment  of  the  purchase  money 
\tf  the  purchaser.  In  the  one  caee  the  land  is  con- 
veyed directly  to  him  and  he  gives  up  his  note  against 
the  debtor  and  aeeumee  it  paid,  yet  takes  4he  kn4 
Mtyeet  to  the  equity,  because  he  parts  with  notbiug;, 
while  in  the  other  he  still  retains  his  note,  baa  all 
Ihs  remedies  on  it,  and  yet  by  simple  aa-eot,  either 
aotval  or  implied,  secures  tlie  payment  of  bis  debt  by 
sale  of  the  land,  and  may  become  the  purchaser  him- 
self &t  that,  thus  by  indirection  aeouring  what  h«  could 
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DOt  do  directly.  In  other  words,  so  unexecuted  and 
iDcomplete  appropnatioD  of  the  land,  a  matter  oF  con- 
tract in  fieri  as  yet,  is  made  stronger  and  more  efleot- 
ive  than  a  completed  conveyance  made  directly  to 
bimself  in  payment  and  satisraoiion  of  the  debt.  How 
these  things  can  be,  ooDHiatently,  ia  what  I  am  unable 
to   Bee. 

We  might  add,  the  difBciilty  is  so  well  settled,  that 
if  a  party  purchase  and  pays  his  money  with  notice 
of  the  equity  of  the  vendor,  he  takes  subject  to  it; 
yet  here  he  gets  clear  of  it,  by  paying  nothing,  only 
by  giving  his  assent  to  the  wrong,  eilher  express  or 
implied,  regardless  of  notice.  I  am  unable  to  assent 
to   this   view   of  the   law. 

We  think  the  whole  case  on  the  other  side  rests 
■on  the  proposition,  that  it  is  based  on  a  nearer  anal- 
ogy to  our  registration  laws  in  their  spirit,  than  the 
view  we  have  taken.  That  it  is  not  within  them,  is 
settled  by  all  the  decisions  of  our  court-s;  in  fact,  as 
we  have  said,  if  embraced  by  their  lien,  we  would 
only  have  to  look  to  the  question  of  registration,  and 
the   priorities  shown    by   this   would   be   conclutiive. 

As  to  the  vendor's  lien  being  but  an  equity,  so  ia 
&ct  is  the  beneficiary's  rights  under  a  deed  of  trust. 
He  must  go  into  a  court  of  equity  to  enforce  it  as  a 
trust  for  his  benefit.  The  vendor's  equity  is  prior  ia 
time,   and    E   think   stronger   in    right   and  justice. 

We  therefore  conclude  that  the  lien  is  a  epecifio 
one  fixed  on  the  land,  by  the  contract  of  sale;  that 
the  assignee  in  trust  and  Iwneficiaries  are  but  volun- 
teers, and  as  such  stand  in  the  shoes  of  the  assignor; 
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diftt  they  must  ueoesBarily  take  Bobject  to  th«  lien,  and 
Mil  acquire  by  the  voluntary  fteeignment  no  higher 
i%hts  ia  the  land  than  the  assignor  bad,  but  take  it 
irith  bU  cha^^  fixed  on  it  at  the  time ;  that  the 
case  is  not  within  the  registry  laws,  nor  are  the  par- 
ticfl  protected  as  innooent  purobaaers. 

Therefore,  the  trust  not  having  been  executed  or 
Btle  made  before  the  filing  of  the  bill,  the  vendor's 
lien  must  prevail  over  the  claim  under  the  deed  of 
tmat. 


Bowes  v.  The  State, 

LThe  tabntontial  KvermentH  of  the  indictment  are:  "The  plnintiffin 
error  Kprexeoted  hinmrlf  to  he  a  practicing  phjuicinn ;  that  he  had 
mtored  sight  tn  Ned  WillintDB,  h  blind  mnn  ;  tbut  he  reprei>enled  tv 
the  prnaecutor  his  honne  and  residence  were  infected  with  poison; 
that  [he  poiMin  was  in  the  bed  occupied  by  the  griind-doughler  of  the 
profleculor;  that  said  grnnd- daughter  was  the  person  poiitoncd.  He 
pmpoRed  to  finil  the  poiwn  and  remote  it  for  a  valuable  connidera- 
tion  to  be  paid  Co  him  b;  the  prusecutor  ;  the  proHccutor,  reiving  upon 
tlieM  fnlM  and  frKudulent  reprewntationR  and  believing  them  to  be 
true,  paid  to  the  phiintifl'in  error  thu  sum  of  $22.00,"  etc.,  etc.  Held, 
tLnt  the  indictment  is  eufiicient  to  Hosiain  a  conviction  under  eection 
701  of  ihe  Code,  ntipported  by  the  facts  of  this  case. 
Code  cited:    *ectioQ4T01. 

&8u(B  Same.  Same,  It  is  insisted  that  the  false  pretenses  complained 
«t  ure  not  imch  an  would  be  credited  bj  a  person  of  ordinar;  ciiution. 
The  court  saj :  "  We  are  awnre  that  such  language  is  used  in  Mine 
«[  the  caMB  pawed  upon  by  thia  ooort.    This  reMriction  upon  th* 
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operation  of  the  Htatnte  is  not,  in  onr  opiniog,  anthoriMd  by  ilB  tab- 
gunge.  If  ordinary  caution  is  to  have  itn  influence  in  the  applioitioa 
of  the  law,  it  mtiBt  be  nuch  ordinary  caution  as  we  may  naturally  iDd 
rekMnnbly  expect  to  exist  ander  the  circDmEtari«M  and  coodttionK  kt 
life  of  the  penion  practiced  upon.  The  question  ia,  What  cautioa  ia 
he  capable  of  exercising? 

3.  Same.    Same.     Ltgerdemam.     It  is  iiwiBted  there  U  no  proof  showing 

llie  falsity  of  the  claimed  snperhamiin  power  of  the  pretender,  and 
IhcTefnre  he  cannot  be  convicted.  The  court  say :  "  We  reply,  the 
negniiveisnot  susceptible  of  actual  proof,  but  is  of  that  daw  of  thlngi 
which  bear  to  the  intelligent  mind  the  conviction  dear  and  conda- 
eive  of  its  own  falsehood  " 

4.  Bamr.    Same.     Eridenee.    It  was  error  not  to  withdraw  the  proMeentoHa 

eviilence  to  the  efTect  that  one  of  the  patients  of  the  pretender  had 
told  him  that  he  wan  not  benefitted,  whrn  the  prisoner  hnd  Mnted  to 
the  proeecutor  that  he  had  cured  him,  etc.,  as  evidenoe  of  bis  skill. 
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Appeal  from  the  Ctiminal  Court.  John  D.  Adams, 
JikI^*'. 

K.  M.  Burrow    for   Bowen. 

Attokney-Gesebal  Helhkelt,  for  State. 

Turkey,  J.,  delivered   the   opiDioo   of  the   oourL 

The  substantial  avermenls  of  the  indictment  are: 
"The  plaintiff  in  error  represented  himself  to  be  & 
pravtii'ing  physician;  that  he  had  restored  Right  to 
Netl  Williams,  a  hiind  man;  that  he  represenled  to 
the  prueecutor  hie  house  and  re&idence  were  infected 
with  poison ;  that  poison  was  in  the  bed  occupied  by 
the  grand-daughter  of  the  prosecutor;  that  said  grand- 
daughter  was  the  person  poisoned.  H«  proposed  to 
find   the   poison   and    remove   it  for  a  valuable    cooaid- 
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«retion  to  be  p(\icl  to  him  by  die  proBeoiitor;  th» 
prosecutor  relying  iipoo  these  false  and  fraudulent  rep- 
re8eDtiitioii<i,  and  believing  tbem  to  be  true,  paid  Un 
the  pUiDtiff  in  error  the  sum   of  |22  00,"  etc.,  etc. 

Tlie  proof  is,  the  plaintiff  in  error  went  to  th*' 
house  of  the  prosecutor  in  company  ■with  a  confeder- 
ate and  said  he  was  a  "  Chickasaw  Doctor/'  goin; 
about  doing  good  ;  said  "somebody  seems  to  be  siok  here;" 
prosecutor  replifd>  "yes,  my  grand-daughter;"  plain- 
tiff in  error  looked  at  her  and  said  she  was  poisoned, 
that  she  had  poison  in  her  bei>,  etc.,  "  but  you  do 
not  believe  it,  you  are  hard  to  believe;  I  will  tAtovt 
you  how  a  person  can  puinon  another  without  coming 
near  tbem."  He  took  a  bat  and  put  it  ou  a  table, 
walked  back  to  the  back  part  of  the  room  ai>d  told 
the  prosecutor  to  raise  the  hat  and  see  how  many 
pieces  of  paper  were  under  it;  prosecutor  raised  the 
hat  and  there  were  none;  plaintiff  in  error  told  hint' 
to  put  the  hat  down  agaio,  he  did  so,  and  was  told 
tO'  look,  which  he  did,  and  found  fonr  pieces  of  pi^ 
per  under  it-.  This  was  repeated,  and  the  nt>xt  tims' 
three  pieces  of  paper  were  found.  These  thing')  were 
done   several   tiroes. 

He  then  said  there  is  poison  about  your  house  and 
I  can  find  it,  and  told  prosecutor  to  lake  up  a  brick 
ont  of  the  hearth,  which  he  did,  and  found  a  litUs' 
ball  mixed  with  hair.  Pluintiff  in  error  then  went  to 
the  bed  of  the  grand-daughter  and  anked  for  a  pair 
of  scissors,  told  the  grand- daughter  to  cut  a  hole  hi 
tbfl  tick  and  feel  amongst  the  feathers,  she  did  so, 
and     found    a   ball    similar    to   the    one    found    in   the- 
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hearth;  the  priaoner  said  this  was  the  pniflon  in  her 
bed  that  was  affecting  her.  He  then  said  he  was 
doing  good  among  the  colored  people;  (bat  he  had- 
five  hundred  oiises;  that  he  had  just  been  over  lo  eee 
old  Nvd  WiltiatDS  and  had  cured  him  of  blindness; 
the  prosecutor  knew  Ned  Williams  and  knew  he  was 
blind.  The  confederate  taiil,  "yes,  I  was  over  thers 
with  him,  and  Ned  Williams  is  all  right."  Prisoner 
said  to  prosecutor,  "old  man,  you  have  enemiea;  you 
do  not  know  the  white  people  are  belter  Irieiids  of 
yours  than  the  colored  ))eopIe ;  your  own  pt-opje  are 
your  enemies;  you  have  had  had  luuk,  have  you  not?" 
Pniseculor  said  he  had  tost  his  wife  and  bis  hogs. 
Priiiouer  said,  "yes,  your  wife  was  poisoned;  that  he 
could  give  me  a  thing  that  would  tell  roe  when  my 
enemies  were  about,  if  I  fed  it  and  talked  to  it  right;" 
prust'cutor  asked  what  he  would  charge;  prisuner  said 
ten  dollars,  whicli  was  given.  Prisoner  then  took  out 
a  buttle  61led  with  a  white  fluid ;  the  bottle  had  a 
rag  tied  to  one  side  of  the  neok,  a  small  snltstance 
in  the  rag.  Prisoner  said  this  is  a  "Jack,"  he  can 
talk,  you  will  have  to  feed  him  out  of  the  Witle. 
The  way  he  talks  is  by  knocking  three  knocks  for 
yes,  two  for  no;  he  asked  "Jack"  if  pro=ecntor  bad 
CDeniifs,  Jac-k  answered  yes,  etc.  Prisoner  told  pro3- 
eoutor  he  would  have  to  cross  the  ten  dollars  with 
two  fur  luck,  this  was  done;  prisoner  said,  "old  man, 
fepd  Jack  and  talk  to  him  right,  and  he  will  talk 
for   yon." 

Prisoner's     vii-its,     representation  e      and     legerdemain 
vere  repeated  notil  he  had   obtained  |74.00. 
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The  indictment  is  based  on  eection  4701  of  the 
Code,  the  act  of  1829,  in  the  words:-  "Every  person 
who  by  any  false  pretense,  or  by  any  false  token  or 
counterfeit  letter,  with  intent  to  defraud  another,  ob- 
tkins  from  any  person  personal  properly,  or  tlie  signa* 
ture  of  any  person  to  any  written  instrument,  the  false 
making  of  which  is  forgery,  shall,  on  coDviotion,  be 
imprisoned  in  the  penitentiary  not  less  than  three  or 
more    than   ten   years." 

The  prisoner  was  convicted,  sentenced,  and  has  ap- 
pealed  to   this   court. 

To  the  first  objection,  that  the  averments  of  false 
preteuses  in  the  indictment  are  negatived  thereby,  we 
cannot  agree.  The  indictment,  under  the  old  and 
technical  mles  of  pleading  in  oriminal  causes,  might 
be  subject  to  criticism,  but  not  so  under  the  present 
practice   in   Tennessee. 

It  contains  every  element  necessary  to  constitute 
the  crime,  distinctly  notifies  the  defendant  of  the  of- 
fense with  which  be  is  oharged,  and  clearly  negatives 
the  truth  of  the  assigned  false  pretenses,  upon  the 
credit  of  which   the  money   was  obtained. 

It  is  insisted  that  the  false  pretenses  complained  of 
were  not  such  as  would  be  credited  by  a  person  of 
-ordinary  caution.  We  are  aware  that  such  language 
is  used  in  some  of  the  oases  passed  upon  by  this 
court.  This  restriction  upon  the  operation  of  the  stat- 
ate  is  not,  in    our   opinion,   authorized   by    its   language. 

The  object  and  purpose  of  the  law  is,  to  protect 
all  persons  alike,  without  regard  to  the  single  capacity 
to  exercise  ordinary  caution,  a  condition  of  mind  very 
4, — VOL.  9. 
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difBcult  of  definition,  and  certainly  of  very  different 
meaning  under  the  variouB  oircuraBtancea  that  may  sur- 
round the  person  proposed  to  exercise  it.  Thus,  a 
child  entrusted  with  a  watch,  money  or  other  valaa- 
ble,  to  be  borne  to  an  artificer,  merchant  or  friend, 
might  be  indnced,  by  the  most  flimsy  and  self-appar- 
ent falsehoods,  to  part  with  it :  still,  if  these  repre- 
sentations were  of  a.  character  to  secure  the  credit  of 
the  child  and  deprive  it  of  the  possession  of  the  goods, 
however  absurd  such  representations  might  seem  to  the 
more  mature  and  experienced,  yet  it  would  be  such 
&lse  pretenses  by  one  person  to  another,  as  deprived 
that  other  of  his  personal  property,  as  contemplated 
by   the   letter   and   spirit   of  the   law. 

A  man  of  the  oountry,  unacquainted  with  the  vio«9 
incident  to  a  city,  may  be  and  often  is  cheated  out 
of  his  efiects  by  tricks  and  means  that  would  not  for 
a  moment  deceive  him  who  was  accustomed  to  the 
society  in  which  such  things  so  frequently  occur,  al- 
thongh  be  may  have  less  strength  of  mind  than  the 
former. 

If  "ordinary  caution"  is  to  have  its  infiuence  in 
the  application  of  the  law,  it  must  be  such  ordinary 
caution  as  we  may  naturally  and  reasonably  expect  to 
exist  under  the  circumstances  and  conditions  of  life  of 
the  p<-rs<in  practiced  upon.  The  question  is,  what 
caution   is  he  capable  of  exercising? 

The  main  object  of  the  law  is  to  protect  the  weak 
against  the  strong,  the  inexperienced  and  unsuspecting 
against  the  experienced  and  vicious. 

There  can   be  no  rule  of  law  caring  more  for  the 
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I  protection  of  the  wise  and  cultivated  than  for  the  fool- 

I  ish  and   unlettered.       It  is  not  required   that  one  shonld 

exercise  more  caution  and  prudence  than  nature  baa 
given  him.  Here  ve  have  the  negro  who  haa  but 
recently  bad  conferred  npon  him  the  right  of  citizen- 
ship; every  presumption  is  that  he  is  ignorant,  we 
!  know   he   is  naturally    superstitious,   and   it   is   apparent 

from  the  whole  record  and  almost  every  part  of  it, 
that  the  prisoner  had  completely  studied  his  nature 
and  knew  exactly  at  what  points  in  his  character  and 
natural  disposition  to  attack  him.  He  represents  him- 
self as  the  peculiar  and  especial  fnend  of  the  negro 
race,  giving  his  whole  time  to  the  promotion  of  its 
welfare,  health  and  happiness,  and  to  prove  to  the 
satisfaction  of  his  intended  viotiin  the  truth  of  his 
profcssione  of  power,  he  resorts  to  sleight  of  hand 
performances  and  executes  them  with  such  adroitness 
aa  to  elude  detection  of  the  trick  by  the  artless  negro, 
and  would  doubtless  have  eluded  the  most  enlightened. 
These  things  impressed  the  prosecutor  as  miracles;  he 
at  once  gave  credit  to  the  performer  as  inspired,  and 
was   in   consequence   victimized. 

It  is  insisted  there  is  no  proof  showing  the  falsity 
of  the  claimed  superhuman  power  of  the  pretender, 
and  therefore  he  cannot  be  convicted. 

We  reply,  the  negative  is  not  susceptible  of  actual 
proof,  but  is  of  that  class  of  things  which  bears  to 
the  intelligent  mind  the  conviction  clear  and  oonclu- 
flive  of  its  own  falsehoo^l.  The  false  pretenses  of 
power  would  not  have  deceived  the  strong  or  cultivated 
mind   for  the   reason   already   given,   but  that   they   did 
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deceive  an  ignorant  and  superstitious  negro  is  as  cer- 
tain  as  the  simplest   mathematical   demoDStration. 

The  negro  was  a  "person"  contemplated  hj  the 
law;  he  exercised  such  ordinary  caution  as  nature  had 
endowed  him  with.  He  required  proofs  of  the  im- 
poster  as  to  his  capacity  to  perform  wonders,  to  the 
extent  of  drawing  from  him  the  complaint  that  he 
was  hard  to  believe,  and  be  only  believed  after  fre- 
quent  repeUtions. 

It  is  objected  that  the  prosecutor  stated  that  some- 
time after  he  was  victimized  he  went  to  see  Ned 
Williams,  who  told  him  he  had  not  been  restored  to 
nght  by  the  prisoner,  etc.,  etc. 

The  failure  to  withdraw  this  statement  from  the 
jury  was  error,  for  which    we  are    constrained    to  re- 
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The  State  tt.  William  Brown. 

ClUVi^Ai.  Law.  Dog  eubjta  of  laraeay.  Statute  amitrutd.  Under  tbe  statule 
of  interpretation,  sec.  51,  Code  of  Tennesxee  a  dog  is  personal  prop~ 
ertj,  and  therefore,  if  of  any  value,  is  the  subject  of  larceny. 


FBOM   SHELBY. 


Appeal  from  the  Criminal  Court.  J.  D.  Adams, 
Judge. 

Attohney-Genekal  Heiskell  for  the  State. 

B.   M.    BuHROUGH   for   Brown. 

Snebd,  J.,  delivered   the   opinion  of  the   court. 

This  case  presents  the  question,  whether,  under  the 
laws   of  this   State,   a   dog   is   the   subject   of  larceny. 

At  the  May  term,  1876,  of  the  Criminal  Court  of 
Shelby  county,  the  defendant  was  indicted  for  stealing 
a  dog  of  the  value  of  ten  dollars,  the  property  of  the 
prosecutor,  John  E.  Spicer.  The  court  being  of 
opinion  that  the  dog  ia  not  the  subject  of  larceny, 
on  motion  quashed  tlie  indictment,  and  the  State  ap- 
pealed. 

Tbe  learned  judge,  in  thus  ruliog,  has  but  reiter- 
ated the  immemorial  doctrine  of  the  common  law  upon 
this  subject,  and  such  must  be  accepted  sa  the  law 
this  day  nnless  it  has  been  abrogated  by  statute. 
The  common  law  doctrine  is  thus  given  in  the  early 
books:      "Aa  to  those  animals  which  do  not  serve  for 
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food,  and  which  the  law  therefore  holds  to  have  no 
iDtrinsic  value,  as  dogs  and  all  other  creatures  kept 
for  whim  and  pleasure,  though  a  man  may  have  a 
base  property  therein  and  maintain  a  civil  action  for 
the  loss  of  them,  yet  they  ■are  not  of  such  estimation 
as  the  offense  of  stealing  them  amounts  to  larceny." 
4  Bl.  Com.,  190;  Hale's  P.  C,  612;  1  Biah.  Cr. 
L.,  sec.  787.  Thus  it  was  said  "a  man  may  have 
property  in  some  things  which  are  of  so  base  a  nature 
that  no  felony  can  be  committed  of  them,  as  of  a 
bloodhound  or  mastiff."  7  Coke,  ISa;  Findlay  v. 
Beer,  8  S.  &  R.,  571;  4  B.,  236;  12  H.,  8,  3; 
18  H.,  8,  2.  The  definition  of  larceny  at  common 
law  and  under  our  statute  is  the  same,  "the  felonious 
taking  and  carrying  away  the  personal  goods  of  an- 
other." 4  Bl.,  sec.  230;  Code  Tenn.,  sec.  4677. 
The  old  doctrine  of  the  common  law  was  abrogated 
by  the  statute  of  10  Geo.  III.,  ch.  18,  which  made 
the  stealing  of  dogs  punishable.  While  the  old  doc- 
trine prevailed  the  common  law  furnished  the  general 
examples  of  such  goods,  chattels  or  property  as  con- 
stituted the  subject  of  larceny,  and  from  this  category 
the  animal  in  question  was  excluded.  It  would  seem 
difficult  to  give  a  sound  reason  for  the  old  doctrine^ 
in  view  of  the  concession  that  the  dog  is  property, 
ind  of  the  indisputable  fact  that  they  are  sometimes 
esteemed  of  great  value.  The  words  "  goods  and 
chattels"  at  common  law  include  all  personal  property 
in  possession,  and  if  unrestrained  in  a  will  they  will 
pass  all  personal  property.  12  Coke,  1;  Co.  Litt., 
118;     1  Atk.,  ch.  182;    Williams.   Ex'ra,  1014.      Tha» 
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it  is  B^d  that  "hounda,  greyhoands,  spaniels  and  the 
like  are  capable  of  being  transmitted  like  other  per- 
eonal  ohattels,  and  aa  they  may  be  valuable,  and  may 
serve  for  both  profit  and  pleasure,  they  shall  go  to 
the  ezecators  and  administrators.  And  why  not,  said 
Mr.  Justice  Doddridge,  "  for  although  hounds,  grey- 
hounds and  spaniels  be,  for  the  most  part,  things  of 
pleasure,  that  bindereth  not  but  that  tbey  may  b» 
valuable."  Went.  Off.  Ex.,  143;  1  Williams.  Ex'rs, 
691.  If  it  be  tbe  purpose  of  the  criminal  law  to 
protect  tbe  property  of  the  citizen  in  that  which  is 
useful  and  valuable,  as  well  as  to  punish  crime,  we 
can  scarcely  characterize  a  doctrine  as  otherwise  than 
aimply  arbitrary  and  without  sound  reason,  which 
would  exclude  from  the  protection  of  tbe  law  an  an- 
imal which,  in  its  varied  species,  is  possessed  of  so 
many  elements  of  value  and  utility  to  the  human 
family.  But,  as  we  have  said,  the  doctrine  of  the 
ancient  law  on  this  subject  is  still  the  law  here  unless 
the  statute  has  changed  it.  We  have  seen  that  lar- 
ceny by  our  law  is  the  felonioos  taking  and  carrying 
away  the  personal  property  of  another.  The  terms 
"personal  goods"  and  "personal  property"  are  con- 
vertible, and  in  their  general  sense  mean  tbe  same 
thing.  The  words  "personal  property,"  by  our  statute 
of  interpretation,  mean  "goods  and  chattels."  The 
dog  ia  personal  property,  and  if  of  any  value  is  under 
oar  statute  the  subject  of  larceny.  There  is  a  con- 
flict of  ruling  among  the  State  courts  on  this  subject. 
The  Supreme  Court  of  Alabama  has  decided  that  the 
dog  is  not  tbe  subject  of  larceny,  but    that  court  we 
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BDppose  had  do  statutory  definition  of  "pereonai  goods" 
or  "  personal  property,"  and  referred  to  the  common 
law  for  the  definition.  "We  think  it  safest,"  says 
the  court,  "to  refer  to  the  common  law  for  the  meaa- 
ing  of  the  words  '  personal  property '  as  uifed  in  the 
statute,  and  that  law  declares  that  dogs  are  not  such 
personal  property  as  is  the  subject  of  larceny." 
Ward  V.  The  State,  48  Ala.,  161;  Harrington  v.  Mitea, 
11  Kan.  lie-p-  lu  the  case  of  IKe  People  v.  Camp- 
bell, 4  Parkins  X.  Y.  Cr.  Rep.,  386,  it  was  held 
that  "a  dog,  though  pixtperty,  was  to  enable  the 
owner  to  maintain  an  action  of  tresspat^s  lor  an  unlawful 
taking  was  not  the  suliject  of  larceny  at  the  common 
law,  but  under  the  provisions  of  the  statute  declaring 
all  {>er.-«>i]al  property  the  subject  of  larceny,  an  indiot^ 
ment   fur   stealing   a.   dog   may   l)c   sustained." 

We  need  not  go  very  fur  for  a  sound  reason  for 
this  holding,  and  we  think  the  solution  of  the  ques- 
tion in  tills  State  also  depends  upon  the  statutory 
definition  of  "property"  or  "personal  goods"  as  used 
in  (iiir  eriiutnal  code,  which  niukcH  the  lolonious  taking 
and  carrying  away  thereof  larceny.  A  dug,  if  he 
have  an  owner,  is  personal  property,  and  if  of  any 
value    is    the    subject    of   larceny. 

Kevcrse  the  judgment  and  remand  the  case  for 
trial. 


I   dihsent    from    the   conclus 


McFablakd,  J. 
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Dickson,  Claek  &  Co,  v.  H.   Gulp  et  al. 

AiTACiiiNG  Creditor  of  Fraidui-ent  Vesdee.  Xot  defeated  iy  right* qf 
Vendor.  When.  Where  a  nale  of  ([oodf  in  procured  by  fraud  of  the 
vendee,  title  powee,  though  it  may  be  subject  to  the  righta  of  the 
Teudor  to  avoid  the  Bale,  Bui  if  n  creditor  of  the  veodee  attach  th« 
gi>od»  before  the  vandiir  has  taken  any  Httpn  to  avoid  the  sale,  he  can- 
not be  deprived  of  the  procemla  arising  iiul  of  a  sate  under  the  attach- 
ment bv  the  vendor. 


FROM   PBBBY. 

Appeal  from  the  Cliancery  Court.  G.  H.  Nixon, 
Chancel  1 01. 

J.     M,     PORTBRPIBLD     for    COTUplaiDant. 

John    A.    Pitts   for   defcndanl. 

McFari.and,  J.,  delivered   the  opinion  of  the  court, 

Tiie  arguuieut  for  the  complainants  is  earnest  and 
plausible,  but  we  are  of  opinion  that  the  decree  of 
the   chancellor    is   right. 

Alter  the  sale  by  the  c<>m]>lainanls  to  Watson, 
Culp  caused  the  goods  to  he  allached  in  an  attach- 
ment pruceediug  instituted  by  him  against  Watson,  and 
under  orders  which  we  must  presume  to  have  been 
proper,  nothing  else  appeuring,  they  were  sold,  to 
whom  does  not  appear,  but  it  dues  appear  that  they 
were  not  purchased  by  Culp.  All  this  without  &ay 
fraad  or  collusion  u|ion  the  part  of  Culp,  or  any 
knowledge   upon   his    part  of    the   fraud    of  Watson   in 
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the  oiigiDftl  parohase.  After  thie  the  complainaDts 
file  this  bill,  in  which  they  charge  that  Watson  pro- 
cured them  to  sell  him  the  goods  hj  fraud,  and  it  is 
insisted  that  they  are  entitled  to  the  proceeds  of  the 
sale  of  the  goods,  which  were  still  under  the  control 
of  the  court  at  the  filing  of  the  bill. 

The  facte  aa  to  the  precise  attitude  of  Gulp's  at- 
tachment proceeding  are  very  imperfectly  stated ;  in 
&ct,  nothing  else  appearing  than  as  above  stated. 
Admitting  that  the  complainants  have  the  right  to 
avoid  their  sale  to  Watson,  and  recover  the  goods 
from  him  or  from  any  one  to  whom  he  migUt  have 
transferred  them  for  a  pre-ezisting  debt,  or  that  they 
might  recover  the  proceeds  of  the  goods  from  Watson 
or  any  one  to  whom  the  proceeds  had  been  transferred 
without  paying  any  new  consideration  therefor — that  is 
for  a  pre-existing  debt — still  we  think  the  complain- 
ants cannot  recover.  Gulp's  proceeding  was  rightfully 
instituted.  The  title  to  the  goods  when  attached  was 
in  Watson.  The  sale  was  valid  and  passed  the  title, 
and  the  purchaser  now  holds  them,  as  is  not  denied, 
at'  least  no  effort  is  made  to  recover  the  goods  of 
the  purchaser  or  purchasers.  They  are  not  made 
parties.  This  being  so,  it  seems  to  me  that  it  nec- 
easarily  follows  that  the  proceeds  of  the  sale  cannot 
now  he  taken  from  Gulp,  assuming  that  he  is  entitled 
to  such  proceeds  as  against  Watson.  His  rights  were 
fixed  by  the  institution  of  his  suit  and  the  levy  of  his 
attachment,  and  must  be  adjudged  upon  the  state  of  the 
case  then  existing.  The  complainants'  contract  with 
Watson  was   only   avoided  upon   the   filing  of  their  bill. 
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This  did  Bot  relate  baok  so  ae  to  release  or  avoid 
^e  efl«ct8  of  the  levy  under  Culp'a  attachment  or  the 
Bale  thereunder.  In  other  words,  to  hold  for  the  com- 
plainants would  be  to  hold  that  Gulp's  proceeding  was 
rightfully  instituted,  bis  attaohment  properly  levied  upon 
goods  of  his  debtor,  Watson,  the  sale  regularly  made 
paasing  the  title,  but  that  he  shall  not  receive  the 
fruits  of  his  litigation;  that  the  proceeds  shall  be 
given  to  the  complainants,  whose  title  to  the  property 
is  ooDceded  to  be  lost  by  virtue  of  Gulp's  proceeding, 
and  yet  Oulp  to  be  turned  out  of  court  to  pay  the 
costs  and  expenses  of  his  litigation.  It  seems  to  us 
that  il  we  hold  that  the  proceeds  of  the  sale  of  these 
goods  may  now  be  given  to  the  complainants  iu  dis- 
regard of  the  rights  of  Gulp,  that  it  would  also  fol- 
low that  the  complainants  would  be  entitled  to  recover 
the  money  from  Gulp,  even  though  it  had  been  paid 
to  him  under  the  decrees  of  the  court.  His  rights 
do  not  depend  upon  the  date  of  the  decree  or  judg- 
ment in  his  favor,  but  hie  rights  are  fixed  by  the 
institution  of  his  suit  and  lt;vy  of  bis  attachment. 
Of  coarse  it  would  be  different  if  the  property  at- 
tached were  taken  by  a  superior  title.  Had  Gulp 
purchased  these  goods  from  Watson  for  a  pre-existing 
debt,  the  complainants  might  have  recovered  the  goods. 
This  would  have  left  Gulp  in  no  worse  attitude  than 
before,  but  now  to  take  the  proceeds  from  him  would 
leave  him  to  pay  his  costs  and  counsel   fees. 

Gulp's  rights  depend  not  upon  a  purchase  irom 
Watson,  hut  upon  the  effect  of  judicial  proceeding 
rightfally  institated. 
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It  has  been  held  that  where  property  has  beat 
transferred  with  intent  to  hinder  and  delay  creditoia, 
the  creditors  of  the  fraudulent  veudee  not  participating 
in  the  fraud  may,  by  first  oaneing  the  property  to  be 
taken  in  execution  against  the  fraudulent  vendee, 
acquire  superior  rights  to  the  creditors  of  the  frauda- 
lent  vendor.  The  principle  here  is  anal^ous  to  some 
extent,  the  difference  being  that  here  the  complainants 
sold  the  goods  to  the  debtor,  but  the  complainaDtB 
here,  as  well  as  the  creditors  of  the  fraudulent  vendor 
in  the  case  referred  to,  each  seek  to  predicate  their  right 
upon  avoiding  a  contract  which,  as  to  themselves,  tbey 
had  the  right  to  avoid,  but  before  they  had  done  eo- 
the  creditors  of  the  debtor  and  fraudulent  purchaser 
had   seized    the   goods   by   execution   or  attachment. 

Again,  Watson  held  the  title  to  the  goods  at  the 
time  tbey  were  attached,  subject  it  may  be  to  be  de- 
feated at  the  election  of  complainants,  but  until  this 
election  was  made  his  title  was  clear.  This  was  uei^ 
taiiily  a  title  which  might  be  attached  and  sold;  the 
purcliui^er  would  certainly  get  the  title  Wat^on  had. 
If  it  be  eveu  conceded  that  the  purchaser  took  this 
tide  subject  to  be  defeated  at  the  election  of  com- 
plainants, it  was  slill  good  for  the  time  and  might 
nevt'r  be  defeated.  The  purchaser  in  this  view  would 
purcliaiie  at  his  own  risk,  and  in  this  view  the  at- 
taching creditor  would  clearly  I>e  entitled  to  the  pro- 
ceeds, and  the  complainants'  rights,  if  any,  would  be 
to  recover  the  goods  and  not  the  proceeds  of  their 
eale. 

Decree  affirmed  with  costs. 
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John  McCall  et  al  e.  Jas.  P.  Cawthorn  and  Wipb. 

DXED  OF  Tbuht.  Eights  of  baiejiaary  lo  attach  rente  of  yrapaly  etmxeyed  to 
seoure  its  debt  inhere  inulee  hta  only  legal  tilie  withimt  patteaion.  DertUd, 
A  trustee  holding  the  \egtV  title  lo  land,  under  a  deed  of  trust,  to  se- 
cure creditors,  but  not  iu  possession,  has  no  right  to  the  rents,  nor 
c»n  the  same  be  attached  by  &  Kcured  creditor  for  the  payment  of 
bis  debt 
Case  cited:  Henshaw  t>.  Wells,  9  Hum.,  568. 


FBOH   HEMDERSOM. 


Appeal  from  the  Chancery  Court.  G.  H.  NixoN^ 
Chsnoellor. 

Taylor  &  Woods  for  oomplainante. 

ToHLiN  &  ToMUN  for  defendants. 

^'Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  October,  1872,  this  bill  was  filed,  attaching 
rents  of  land  conveyed  by  defendants,  Cawthom  and 
-wife,  in  tmst  to  secure  debts  doe  to  Carver,  Beaver 
and  others.  One  Cawtbome  was  by  the  deed  ap- 
pointed  trustee.  But  the  bill  alleges  that  he  failed 
to  qaalify,  etc.,  and  complainant  McCall  was  duly  ap- 
pointed in  in  his  etead  upon  petition  of  the  creditors 
named  in  the  deed,  Carver  and  Beaver,  the  complain- 
ants, being  two  of  the  petitioning  creditors  whose  debts 
irere  included  in  said  trust  deed. 

The  deed  was  executed  in  January,  1871,  and  con- 


McCall  r.  Cawthom. 

veyed  two  tracts  of  land  and  some  personal  property, 
and  stipulates,  if  the  makers  should  pay  the  debts 
enumerated  and  described  by  the  first  day  of  January, 
1873,  then  said  <leed  was  to  be  void.  Bat  if  the 
debts  were  not  then  paid,  the  said  irastee  was  to 
sell   on   the   premises  said    real  and   personal   estate,  etc. 

The  deed  further  stipulates  that  said  Cawthom,  the 
grantor,  retained  the  power  to  sell  all  or  any  part  of 
said  property,  by  the  permission  of  the  trustee,  before 
the   expiration   of  the   trust. 

Defendants  McQuirter  and  Norfteet  were  in  posses* 
sion  of  the  land,  and  the  rents  due  from  them  were 
attached,  the  attachment  issued  upon  the  prayer  of  the 
bill  but  without  any  fiai  of  a  judge.  It  was  levied 
on  growing  and  partly  gathered  crops  of  corn  and 
cotton. 

McCail  in  the  bill  seeks  to  subject  the  property 
attached  to  the  payment  of  the  debts  secured  in  the 
trust  deed  pro  rata,  and  if  this  cannot  be  done,  then 
Carver  and  Beaver  pray  that  it  may  be  applied  to 
their  indebtedness. 

Defendants  demurred,  and  set  out  numerous  oausea 
of  demurrer. 

Upon  the  cause  assigned,  that  defendant  Cawthom 
had  until  January  1,  1873,  to  pay  the  debts  sued  ou, 
the  chanoellor  sustained  the  demurrer  and  dismissed 
the  bill  as  to  complainant  MoCall,  the  trustee,  but 
overruled  all  other  causes,  retaining  the  bill  as  to 
oomplaioants  Beaver  and  Carver,  and  both  parties  by 
leave   appealed    to   this   court. 

The    demurrer    raises    the    qneslaon,    whether    oom- 
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plainante  had  any  right  to  file  (he  bill  to  recover  the 
rents   of  the   l&od. 

Upon  the  footiog  of  the  conveyaDOe  in  trust  of  the 
land  they  had  no  right  to  the  rents  of  the  land,  the 
trustee  not  having  poseeesion    thereof. 

The  purpose  of  the  deed  to  the  trustee,  as  it  re- 
cites, was  to  enable  the  trustee  to  sell  at  a  specified 
time,  January,  1873,  if  the  debts  were  not  paid;  and 
the  creditors  having  claimed  the  benefit  of  the  pro- 
visions of  said  deed  in  their  favor,  assent  to  its  pro- 
visions that  the  debtors  shall  have  until  the  1st  of 
January,  1873,  to  pay  the  debts  secured,  bat  they 
acquired   no   rights   to   the,  rents. 

The  case  cited  in  9  Hum.,  &68,  was  a  bill  filed 
to  foreclose  a  mor^ge,  and  it  was  held  in  that  case 
upon  a  bill  filed  for  such  purpose,  that  a  receiver  to 
collect  the  rents  might  be  appointed,  as  all  the  par- 
ties in  interest  were  before  the  court.  But  the  doc- 
trine that  the  mortgagee  must  recover  the  possession 
of  the  land  before  he  can  claim  the  rents  was  recog- 
nized as  the  rule  law  of  governing  other  oases.  Id., 
582-3. 

In  this  case  the  bill  does  not  seek  a  foreclosure, 
or  claim  the  right  of  possession,  but  predicates  the 
claim  to  the  rents  upon  the  conveyance  of  the  legal 
title  to  the  land  for  purposes  of  sale.  The  demurrer 
therefore   should    have   been    sustained. 

The  decree  of  the  chancellor  overruling  the  de- 
murrer will  be  reversed,  and  the  demurrer  will  b« 
sustained   and   the   bill   dismissed. 


State  t>.  WiUisniB. 


The  State  v.  L.  B.  Williams, 

BAKiUtTiFTCY.  fhaidalait  amveifanct.  Jvdgmmt.  A,  having  made  a  fraud- 
ulent conveyance  oF  bin  real  estate,  was  afterwards  sued  b;  B. 
During  the  pendency  of  Che  suit,  A  filed  his  petition  in  bankruptcy, 
and  obtained  hia  discharge  before  judgment  was  had  sj^ainiit  him. 
Afterward,  B  filed  a  bill  to  Kt  aside  the  fraudulent  coDvejance,  and 
to  subject  the  property  to  the  payment  of  the  judgment  against  A: 
SJdd,  that  the  discharge  in  bankruptcy  iras  no  bar  to  the  proceeding. 


FROM   HABDIN. 


Appeal  from  the  Chancery  Court.  G.  H.  Nixoir, 
Chancellor. 

Attorney-Geneeal  Heiskelt.,  Pitts  &  Cunniho- 
HAM  for  the  State. 

Inge  &  Inqe  for  Williams. 

McFabland,  J.,  delivered  the  opinion  of  the   court. 

The  State  obtained  judgment  against  T,  W.  Byrd 
and  others  on  the  17th  of  May,  1773,  in  the  Circuit 
Court  of  Hardin  county,  for  upwards  of  $8,000,  said 
Byrd  and  others  being  the  sureties  of  E.  J.  McGee, 
revenue  collector  for  the  years  1S66  and  1867  for  said 
oonnty,  the  judgment  being  for  the  balanoe  of  revenae 
due  the  State.  An  execution  was  issued  on  this  judg- 
ment,  and   returned   nulla   bona. 

The   present   bill   was   filed   the   3d   of  March,  1876, 
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for  the  purpose,  among  other  things,  of  petting  aside 
a  conveyance  of  certain  lands  alleged  to  have  been 
made  by  said  T.  W.  Byrd  to  his  son-in-law,  W.  D. 
Head,  on  the  29th  October,  1869,  it  being  charged  in 
the  bill  that  said  conveyance  waa  made  for  the.  pur- 
pose of  hindenng  and  delaying  creditors.  In  addition 
to  the  above  allegatioDS  the  bill  further  charges  that 
the  BDit  in  which  the  State  recovered  the  aforesaid 
Judgment  was  commenced  on  the  2dth  day  of  June, 
1870,  and  that  said  defendant  Byrd  appeared  and 
pleaded  to  the  action;  while  this  action  was  pending, 
on  the  22d  December,  1871,  said  Byrd  filed  his  peti- 
tion in  bankruptcy  in  the  United  States  Court;  on  the 
8th  of  January,  1872,  he  was  adjudged  a  bankrupt,  ai-d 
on  the  15th  of  April,  thereafter,  was  duly  discharged; 
that  in  bis  schedule  of  assets  he  reported  no  real  es- 
tate, and  nothing,  in  fact,  but  a  few  articles  of  per- 
sonal property,  which  were  allowed  him  as  exemptions. 
The  only  liability  reported  of  any  consequence  was  the 
aforesaid   liability   to   the  State. 

As  before  stated,  after  this  discharge  was  obtained, 
on  the  17th  of  May,  1873,  the  caase  of  the  Stale  was 
tried,   and  judgment   rendered   as  before  stated. 

A  demurrer  filed  by  Byrd  and  Read  was  sustained, 
upon  the  ground  that  the  chancery  court  bad  no  juris- 
diction to  grant  the  relief  prayed  for,  the  facts  stated 
in  relation  to  the  bankrupt  proceedings  forming  an  in- 
euperable   obstacle. 

We  think  this  precise  question  has  not  been  decided 
by  this  court.  We  have  several  times  held  that  the 
State  courts  have  no  jurisdiction  to  set  aside  a  discharge 
8 — VOL.  9. 


gnnted  by  the  United  States  coart  ia  banbrupt  pro- 
ceedingB  upon  the  ground  that  the  discharge  waa  oh- 
tained  hj  fraud.  The  court  has  also  held  that  pend- 
ing bankrupt  prooeedings  a  creditor  cannot  disregard ' 
snoh  proceedings,  and  proceed  in  the  State  court  to 
collect  his  debt  by  setting  aeide  a  fraudulent  convey- 
ance; that  he  must  seek  his  remedy  in  the  bankrupt 
court.       Ahabrook  v.   Gates  d,  aX.,  5  Heist. 

In  the  case  of  Bautrich  d  al.  v.  Bragg  d  al.,  MS,, 
the  complainants  had  a  bill  pending  to  reach  certain 
properties  of  the  debtors  to  satisfy  their  debt,  and  for 
this  purpose  to  set  aside  a  decree  of  court  which  it  ' 
was  alleged  was  obtained  by  fraud,  and  by  which  the 
title  to  the  debtor's  property  was  vested  in  his  children. 
Pending  this  bill  the  debtor  filed  his  petition  iu  bank- 
ruptcy, the  complainants  appeared,  proved  their  claim, 
and  resisted  the  diacha^e  upon  the  ground  of  this  fraud- 
ulent disposition  of  the  debtor's  property,  but  the  ques- 
tion was  decided  against  them  by  the  bankrupt  court, 
and  this  court  held  that  they  were  thereby  concluded, 
and  could  not  afterward  successfully  prosecute  their 
cause   in    the   State   court. 

This  holding  was  manifestly  inevitable,  upon  the 
ground  that  the  question  was  res  adjudicata,  aod  be- 
cause the  complunants  were  no  longer  creditors,  their 
debts   being   diecbai^ed   by  the   bankrupt   proceeding. 

But  in  the  present  case  it  is  manifest  that  the 
State  has  a  valid  judgment  against  the  defendant  Byrd 
which  is  not  affected  by  the  bankrupt  proceedings,  so 
far  as  the  right  is  concerned  to  collect  the  same  out 
of  any  property  or  rights  the  said  defendant  now   has 
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or  may  acquire  subject  to  execution  or  legal  process, 
although  the  claim  was  id  existence  at  the  date  of 
the  bankrupt  proceedings;  yet,  as  the  judgment  is  of 
a  date  more  than  a  year  sabeeqaent  to  the  defendant's 
discharge,  we  must  take  it  that  the  defendant  waived 
his  discharge  by  failing-  to  plead  it,  or  that  the  court 
determined  that  the  liability  was  cue  of  that  class  not 
discharged  by  the  bankrupt  proceedings.  The  judg- 
ment is  beyond  doubt  valid,  and  being  fnnnded  upon 
a  claim  in  existence  at  the  commencement  of  the  bank- 
rupt proceedings,  it  must  be  held  to  stand  upon  the 
footing  of  a  debt  not  discbargable  in  bankruptcy. 
How  then  can  the  complainant  proceed  to  the  collec- 
tion of  this  judgment?  Leaving  out  ol  view  the  bank- 
rupt proceedings,  and  taking  the  bill  as  true,  the  case 
is  clear,  the  eoaveyance  being  in  fraud  of  complain- 
ant's  claim   then    in   existence. 

Do  the  bankrupt  proceedings  form  an  insuperable 
obstacle?  By  the  provisions  of  the  bankrupt  act  the 
property  and  rights  of  the  bankrupt  pass  to  and  vest 
in  the  assignee  for  the  beae6t  of  creditors,  and  this 
includes  property  previously  conveyed  in  fraud  of  cre- 
ditors; but  this  latter  must  mean  only  the  right  to  sue 
for  and  recover  property  thus  fraudulently  conveyed. 
By  such  conveyance  the  title  to  the  property  passes  to 
the  fraudulent  vendee  where  it  remains  until  set  aside 
at  the  suit  of  creditors,  or  the  assignee  suing  for  the 
benefit  of  creditors,  so  that  the  title  to  the  proj^rty 
does  not  absolutely  pass  to  the  assignee  until  a  suit  ia 
successfully  prosecuted  for  the  purpose  of  setting  aside 
the  conveyance. 


Stale  V.  Williamg. 

The  aatngaee,  then,  has  the  right  to  sae  for  and 
recover  the  property  thus  fraudulently  conveyed  for  the 
benefit  of  all  oreditors  who  prove  their  claims.  It  is, 
perhaps,  very  clear  that  a  creditor  who  has  thus  proved 
hia  debt,  and  who  thus  acc[{ilre8  a  right  to  share  in 
the  distribution,  mnst  prosecute  hia  right  to  reach  the 
bankrupt's  assets  through  the  assignee.  His  right  \b 
to  share  with  the  other  creditors  in  the  distribution 
of  the  bankrupt's  assets,  and  for  this  purpose  it  ie  the 
duty  of  the  assignee  to  sue  for  and  recover  all  prop- 
erty and  assets  in  hie  reach;  but  beyond  this  a  creditor 
standing  in  this  attitude  cannot  go;  his  debt  against 
the  bankrupt  ie  discharged,  leaving  him  only  the  right 
to  procure  through  the  aseignee  his  pro  rata  of  all 
the  assets.  So  that,  a  creditor  standing  in  this  atti- 
tude, when  he  attempts  to  disregard  the  bankrupt  pro- 
ceedings, and  institute  an  independent  proceeding,  is 
met  at  onoe  with  objection  that  he  has  no  claim  upon 
which  to  proceed  against  the  bankrupt;  his  debt  is 
discharged,  and  he  cannot,  in  this  mode,  withdraw 
assets  from  the  jurixdiction  of  the  bankrupt  court  and 
appropriate  them  exclusively  to  his  own  debt.  But  a 
creditor  who  baa  obtained  a  valid  judgment  aubsequent 
to  the  bankrupt's  discharge  upon  a  pre-existing  claim, 
does  not  stand  in  this  attitude.  He  has  a  valid  foot- 
ing upon  which  to  proceed  against  any  property  right- 
fully subject  to  hin  debt.  He  might  have  sought  his 
share  of  the  assets  in  bankruptcy,  in  which  event  he 
would  have  to  seek  hia  right  through  the  assignee,  but 
after  having  received  his  share  he  ia  not,  like  other 
creditors,  at  the  end  of  his  row;  he  atill  has  a  valid 
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judgment  not  discharged,  and  to  have  aatisfactioa  of 
this  judgment  be  may  still  proceed  agaiust  property 
which  by  law  is  liable.  Why  shall  he  uot  proceed 
agaiDst  the  property  conveyed  in  fraud  of  creditors? 
The  answer  is,  that  this  property  or  right  is  given  to 
the  assignee  for  the  benefit  of  those  creditors  who 
proved  their  claims  and  acquired  a  right  to  a  distri- 
bution. But  is  this  right  given  to  the  assignee  ex- 
clusive of  all  others?  We  may  concede  that  if  the 
assignee  assert  his  claim,  that  it  would  be  superior  to 
the  right  now  asserted  by  complainant,  but  it  is  not 
exclusive.  Suppose  the  assignee  bad  sued  for  and  re- 
covered the  property  now  in  controversy,  and  out  of 
proceeds  paid  all  the  debts  proven,  leaving  a  surplus — aa- 
according  to  the  facts  in  the  bill  alleged  would  have  been 
the  result — might  not  the  complainant  have  reached 
this  surplus ;  if  not,  where  would  the  surplus  go  ? 
We  think  the  complainant  might  reach  it.  How  ? 
Not  through  the  assignee,  for  the  claim  was  not  proven 
in  the  bankrupt  court,  and  no  right  ot  participation 
acquired. 

But  the  assignee  has  not  sued  for  and  recovered 
the  property,  as  often  happens,  not  being  willing  to 
risk  the  costs  of  a  suit.  The  claim  was  not  prose- 
cuted. Shall  a  creditor  whose  debt  is  not  discharged, 
and  who  has  a  valid  judgment,  lose  his  right,  which, 
as  we  have  said,  is  an  independent  right? 

The  bankrupt  cannot  object  to  the  recovery  sought 
in  the  present  bill.  The  judgment  against  him  is 
valid.  The  property  is  gone  from  him  in  any  event. 
How  is  it  with  the  fraudulent  vendee  ?      How  can  he 
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fiomplaio?  The  &ota  conceded,  the  oonveyanoe  is  void 
as  to  creditors,  aod  the  oomplaintnt  is  a  creditor,  bat 
says  the  fraudulent  vendee,  the  assignee  in  bankruptcy, 
has  the  better  right  to  recover  this  property.  Suppose 
he  has,  he  has  never  asserted  the  right.  But  suppose 
be  may  yet  do  so,  ia  this  any  objection  to  the  com- 
plainants right  to  do  so?  Id  short,  the  complainant 
is  a  creditor,  and  upon  the  facts  stated,  this  convey- 
ance as  to  it  is  void.  If  the  assignee  should  here- 
after set  up  bis  claim,  it  might  be  only  to  recover 
the  property,  or  its  proceeds,  from  the  complainant. 
The  fraudulent  vendee  ia  in  no  danger  of  sufFering  two 
recoveries,  as  the  property  itself  is  the  object  of  the 
litigation,  and  when  onoe  recovered  from  him,  cannot 
be  recovered  again.  The  bankrupt  proceedings  being, 
at  least  for  the  present,  at  an  end,  it  cannot  be  said 
that  the  property  in  controversy  is  in  the  custody  or 
control  of  the  bankrupt  court.  The  court  of  one 
government  cannot  interfere  with  property  in  the  actual 
control  or  jurisdiction  of  the  other.  Besides,  we  think, 
under  the  bankrupt  act,  the  time  in  which  the  assignee 
may  sue  for  this  property  has  expired,  but  even  if 
this   be   not   ao,  the   bill   can   be   maintained. 

The  decree  will  be  reversed,  the  demurrer  overruled, 
and  the  cause  remanded,  the  defendant  paying  the  costs 
of  this   court. 

Freeman,  J.,  concurs  upon  the  ground  that  the  as- 
signee's  right  to   sue   is   barred   by  the   bankrupt  act. 
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Jaue8  M.  Fisheb  v.  Wade  Fisheb  et  al. 

Statijte  of  LmiT^TiOira.    Vtudoi'ii  dm.   Where  the  1^^  title  hu  paesed 
to  the  TOtdee,  and  no  lien  was  retained  in  the  deed,  the  notes  gin^ 
for  the  purchaae  mone;  amy  become  bsrred  by  the  Btatole.    The  im- 
plied lien  of  the  vendor  is  then  also  extingni^ed. 
Case  oited:  Lincoln  v.  Faroell,  2  Head,  143. 


FROM   DECATUB. 

Appeal  from  the  Chancery  Court.  G.  H.  Nixon, 
'Ohancellor. 

A.  &  A.  Hawkins  for  Fisher's  heirs. 

Jones  &  Cabthel  and  Waltebs  for  Wallace  «t  al, 

Deadebick,  J.,  delivered  the  opinion  of  the  ooart. 

The  bill  in  this  case  was  filed  in  the  Chanoeiy 
-Court  of  Decatur  county  on  the  27th  of  May,  1873, 
to  enforce   a   vendor's   lien. 

On  the  8th  of  March,  1862,  oomplainant  and  W. 
L.  Fisher  sold  and  conveyed  by  deed  a  tract  of  land 
in  said  oonnty  to  M,  J,  Fisher,  for  which  the  latter 
executed  two  aotea  of  $500  each,  due  respectively  in 
one  and  two  years. 

In  tiie  fall  of  1862  or  1863,  M.  J.  Fiaher,  th« 
purchaser,  died  intestate,  and  defendants  Wade  and 
Wyatt   administered  on  his  estate   in   1866.      Afterward, 


Fisher  n.  Finber. 


W.  L.  Fiaber,  one  of  the  yeodora,  died,  and  com- 
plaiDsot  alleges  that  he  aclmiaistered  upon  his  estate, 
and   that   all   the   purchase   mouey   in   equity  I 


The  heirs  at  law,  as  well  as  the  administrator  of 
M.  J.  Fiaher,  are  made  defeudants,  and  the  bill  prays 
that  the  land  be  sold,  and  that  the  proceeds  of  sale 
be  applied  to  satisfy  the  two  notes  executed  for  pur- 
chase  money,   which   are   exhibited   with   the   bill. 

Defendants  all  answer,  and  rely  upon  the  statute  of 
limitations  of  two,  six,  and  seven  years  as  defenses  to 
oomplaiuant's  bill,  and  to  any  recovery  upon  said 
notes. 

It  18  manifest  that  the  statute  of  limitations  of  two 
years  and  six  months  are  effectual  bars  against  any  re- 
covery upon  the  notes.  The  deed,  so  far  from  re- 
taining any  lien,  recites  that  the  purchase  money  has 
been  fully  paid.  If  the  purchase  money  has  been 
paid,  or  the  right  to  recover  it  by  suit  extinguished 
or  defeated  by  the  statute  of  limitations,  where  the 
legal  title  has  passed  to  the  vendee  by  an  absolute 
conveyance,  without  any  reservation  of  a  lien,  the  im- 
plied lien  between  vendor  and  vendee  for  the  payment 
of  the  purchase  money  will  he  also  extinguished  or 
defeated,  for  the  vendor  in  such  a  case  has  lost  his 
r^ht  to  recover  the  purchase  money,  and  cannot  have 
an  implied  lien  to  secure  that  which  he  has  no  right 
to   recover. 

The  sale  by  title  bond,  conditioned  to  make  a  deed 
upon  the  payment  of  the  purobase  money,  reserves  the 
legal   title   upon   the  face  of  the   instrument,  and    stands 
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npon  a  different  footing.  So,  also,  the  case  of  retain- 
iog  the  lien  upon  the  &ce  of  the  deed  is  in  Bome 
reepeots  similar  to  a  mortgage,  but  different  in  this, 
that  the  "  legal  title  passes  by  the  conveyance,  and 
vests  in  the  purchaser,  notwithstanding  the  reserved 
lien."  But  it  is  a  speoifio  lien,  forming  an  original 
sabstantive  change  upon  the  estate  conveyed.  2  Head, 
143. 

The  chancellor  held  that  complainant  could  not  re- 
eover  upon  the  notes,  or  have  a  lien  declared  upon 
the  land  for  their  payment,  and  dismissed  the  bill, 
aod  we  are  of  opinion  that  his  decree  is  correct,  and 
we   affirm    it. 


E.  H.  Eppehsos  r.  C.  Vak  Pelt. 

BMPLXvm.    Property  loH.     By  atatate,  wbere  the  property  attached  is  re- 
plevied, the  bond  repreaenU  the  debt,  and  standi  m  lieu  of  the  prop- 
erty, aad  jad^ent  may  be  given  on  the  bond  for  the  valae  of  the 
property,  where  it  has  been  lost  before  trial. 
Ctse  dted :  Bobo  v.  Fattoa,  0  Hels,,  172. 
Code  dted :  Sees.  3S90,  3616. 


FROM  CEOCKETT. 


Appeal    from    the    Circuit    Court.      G.    B.    Blac£, 
Judge. 


EppNion  V.  Vin  Felt. 
Powell  &  McFasland  for  Epperson. 
Read  &  Read  for  Van  Pelt. 
Sneed,  J.,  delivered  the  opinioo  of  the  ooort. 

The  defendant,  as  ft  constable  of  Crookett  county, 
levied  an  ezecntion  npon  a  buggy  and  faamefis  as  the 
property  of  Thomas  Pearce,  the  exeonUoa  debtor.  The 
plaintiff  claimed  the  property  as  trustee,  and  brought 
this  action  of  replevin  for  its  recovery.  The  proof 
was  that  the  property  belonged  to  Pearce  at  the  time 
of  the  levy,  and  there  was  a  verdict  and  judgment 
for  the  defendant,  assessing  bis  damages  at  the  proven 
value  of  the  property.  It  appeared  in  proof  that  after 
the  property  had  been  delivered  to  the  plaintiff  it  wu 
destroyed,  whether  by  the  plaintiff's  Jault  or  not  does 
not  appear.  The  judgment  upon  the  verdict  was  that 
the  plaintiff  pay  to  defendant  the  Value  of  the  prop- 
erty  as  assessed. 

There  being  no  proof  as  to  how  the  properly  waa 
destroyed,  the  principle  of  the  case  Bobo  v.  Patton,  6 
Heis.,  172,  has  no  application  to  this  case.  It  was 
held  in  that  case  that  when,  in  this  form  of  aotitHi, 
the  property  replevied  dies  or  is  destroyed  while  io 
possession  of  the  plaintiff,  before  the  trial  and  withoat 
his  &nlt,  if  the  verdict  should  be  for  the  defendant, 
the  plaintiff  is  not  liable  for  the  value  of  the  prop- 
erty. It  is  otherwise  by  statute.  Where  the  prop- 
erty attached  is  replevied,  as  in  that  case,  the  bond 
represents  the  debt,  and  stands  in  lieu  of  the  property; 
while  in  replevin  cases  the   litigation  is  merely  to  try 
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the  title  to  a  specific  chattel,  and  when  the  chattel 
ceases  to  exist  by  the  loss  of  the  property,  vithoat 
fault  of  the  plaiatifT,  the  litigation  must  end,  as  there 
is  nothing   to  litigate   about.       Code,   sec.   3516. 

It  being  established  by  the  proof  that  the  property 
in  controversy  was  destroyed  before  trial,  the  coort  de- 
clined to  render  the  judgment  prescribed  by  statute, 
allowing  the  discharge  of  the  money  judgment  by  the 
retam    of  the   property.       Code,   aeo.   3390. 

This  is  assigned  as  error.  We  certainly  see  no 
reason  in  snch  a  case  for  the  alterDative  jndgment. 
It  would  be  irrational  to  have  pronounced  such  a 
judgment,  the  fact  being  undisputed  that  the  proper^ 
was  destroyed,  and  could  nut,  in  the  nature  of  things, 
be   returned. 

AfErm  the  judgment. 


Herchanla  of  Hemphia  t.  City  of  MemphU. 


The    Merchants   of  Memphis  v.  The  City  of 
Memphis  and  F.  C,  Schapbb,  Tax  Collector. 

Statement  of  Cabe:  Brown  &  Co.  obtnioed  judgment  agaioBt  the  Cit;r 
of  Memphis  in  the  Circuit  Court  of  the  United  States  of  West  Ten- 
nessee for  paving,  etc.,  which  court  ordered  a  peremptoiy  mandnmui, 
compelling  the  citj  council  to  pass  an  ordinance  levjing  a  special 
tax  to  pa)'  said  judgment.  A  lev;  of  fiflv-foiir  centit  on  the  one  hun- 
dred dollars  was  made  in  obedience  thereto,  which  was  construed  ako 
to  apply,  by  the  Federal  ('«urt,  to  merchants'  capital,  a  number  of 
n-honi  filed  a  pitition  in  the  State  Circuit  Court  at  Memphin,  prajing 
for  a  certiorari  and  tupeitedean  to  bring  up  and  have  superseded  the 
distress  warranta  againet  each  of  them,  in  the  hands  of  the  cil;  tax 
collector  for  the  collection  of  the  special  tax  aHMSKd  againet  them 
■Bverallj,  which  they  aver  lo  be  illegal  upon  two  grounds;  first,  be- 
cause the  ordinance  itaelf  ia  illegal,  the  citj  government  having  no 
power  under  the  charter  and  laws  to  levy  the  tax ;  second,  because 
the  amount  of  the  tax  ia  loo  large,  since  the  aasexsment  of  their 
capital  for  the  year,  which  was  made  under  the  act  of  1873,  vioIal«B 
the  Constitulion,  and  aasesses  their  capita]  above  the  proper  amoQDt. 

1.  Jt7Rlsi>lCTlOK.     Of  State  and  federal  Couriti.     h  e/drsive  and  independaiL 

Where  a  State  or  Federal  Court  has  rightful  jurisdiction  of  parties 
and  the  Hubject  matter,  it  must  lie  allowed  Co  proceed  to  judgment  and 
execution;  their  Jurisdiction  being  exclusive  and  independent,  prooess 
issuing  from  the  one  cannot  be  enjoined  by  suit  in  the  other. 

2.  Abquendo.     Slate  rourl  am  lakt  jm-Udidum.      When.     Caeea  might  arise 

where  the  State  Court  could  take  jurisdiction,  that  v,  if  the  city  was 
proceeding  to  collect  a  tax  froui  property  exempt,  or  to  collect  double 
the  amount  assessed,  Ihe  taxpayer,  without  denying  the  legality  of 
the  levy,  might  have  his  remedy  in  a  State  court  to  avoid  pajing 
^at  which  under  the  levy  he  waa  not  bound  to  pay. 

3.  Uandahub.     From  Federal   Court.     Defence  agam^  by  petition,  vnth  IKv 

paHiet.  Mtat  be  made.  Where.  Not  Ttaaaary  jar  jietitioaerv  to  luttt  betn 
paiiiet  lo  lAe  original  enit.  7\iipai/era  are  entitled  to  no  noliee,  on  ordi- 
Ttance  levying  a  taz  bang  Ugvialive  in  eharaeter.  The  deeinion  of  a  eourl 
ordering  a  mandamiu  haa  ihe  effect  of  a  judymeal.  What.  When  a  mau- 
damus  from  the  Federal  Court  orders  a  tax  to  be  levied  to  satisfy  its 
judgment,  petitionera  avoiding  the  payment  of  such  tax  have  no  re- 
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lief  in  tfae  State  coDrls,  rince  the  JQriadictton  to  correct  the  JQ^ 
ment,  or  protect  putiea  from  itn  effect,  mast  either  be  in  the  court 

rendering  the  judgment,  or  one  haTing  the  revinorj  power  upon  writ 
of  error.  The  questionti  being  the  Bsme,  the  State  conrte  caDttot  take 
juriiidiction  merely  because  the  petitionere  are  new  parties;  it  was 
not  necawHry  that  petitioners  Bhould  hnve  been  partieti  to  the  original 
8Dit,  since  the  act  of  adopting  an  ordinance  levying  a  tax  in  not  judicial, 
but  I^iglative,  in  character,  no  notice  to  taxpayerR  is  requisite  to  giro 
it  validity.  The  decision  of  the  court  ordering  such  a  roandamnn 
has  the  effect  of  a  judgment,  and  leaves  the  defendant  without  diacre- 

4.  Mamdaxcb.  luwe  in  natare  of  fieri  fiiaia.  Whai.  If  a  mandamua 
iafluea  to  compel  the  levying  and  collection  of  a  tax  to  ratiKfy  a  judg- 
ment of  that  court,  it  iesuee  in  the  nature  of  an  ordinary  fieri  faeiaa, 
and  is  not  an  origioal  proceeding,  but  simply  a  mode  of  executing  the 
judgment  of  the  court. 

5.  CoNSTiTtmoN.  Cmalratd.  Menhaat^  tax.  The  provision  of  the 
Constitution  relied  upon  in  this  case  in  construed  to  mean  simply  that 
no  merchanU'  tax,  that  iH,  the  privilege  tax  upon  merchant^  nhall  be 
levied  upon  that  part  of  their  capital  used  in  buying  guods  lo  sell  to 
non-residents,  but  the  property  tax  upon  merchants  shall  be  uniform 
with  general  property  tax. 


FROM    BHELBY. 


Appeal   from   the   Circuit  Court.      C.  W.  Heiseell, 
Judge. 

S.  P.  Walkeb  and  Randolph,  Hammond  &  Jordan 
for   the   Merchante   of  Memphis. 

J.  B.  Heiskell,  HtJME3  &  PosTOs,  and   Wmqht 
&   FoLKES   for   the   City    of  Memphis. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This    petition   to    Judi^e    Heiskell    was    filed    in    the 
Circuit    Court    at    Memphis    by  a    number  of   persoDS, 
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merchaDts  of  the  city.  It  prays  for  a  certiorari  and 
supergedeoB  to  bring  up  and  have  snperseded  dietresa 
warrants  against  each  of  them  in  the  bands  of  the  city 
tax  collector  for  the  collection  of  a  special  tax  assessed 
against  them   severally,    which   they   aver   to   be   illegal. 

It  may  be  stated,  somewhat  mure  in  detail  than  ia 
shown  in  the  petition,  that  T.  E.  Brown  &  Co.  re- 
covered a  judgment  against  the  city  of  Memphis  for 
about  $292,000,  in  the  Circuit  Court  of  the  United 
States    for   West  Tennessee. 

This  recovery  was  upon  a  contract  for  paving  streets 
of  the  city,  the  act  of  the  Legislature  authorizing  the 
city  to  make  the  contract  provided  for,  charging  the 
cost  of  the  paving  upon  the  adjoining  lot  owners,  in 
proportion  to  the  frontage  of  the  lots  upon  the  streets. 
This  was  resisted  by  a  portion  of  the  lot  owners,  and 
the  law  in  this  respect  declared  by  this  court  to  be 
aDConstitutional.  The  city  having,  however,  guaranteed 
the  payment  to  the  contractor,  the  aforesaid  judgment 
was   obtained. 

In  1873  the  Legislature  passed  an  act  which  it  is 
claimed  gave  the  city  authorities  the  power  to  levy  a 
tax  lo  pay  Brown  &  Co.  and  others  the  amounts  due 
them.  Afterward,  in  1875,  the  act  of  1873  was  re- 
pealed. 

In  March,  1875,  a  writ  of  mandamus  issued  from 
the  said  circuit  court  against  the  city,  which  was  afler- 
vard  made  peremptory,  commanding  the  city  council 
to  levy  a  tax  to  pay  a  part  of  Brown  &  Co.'s  judg- 
ment. 

In    obedience    to    this    mandate    an    ordinance    waa 
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adopted  on  the  10th  of  December,  1875,  levyiDg  a 
special  tax  of  fifty-four  ceote  on  the  one  hundred 
dollars'  worth  of  property  to  pay  $126,000  of  Brown's 
judgment,  the  mandamns  directing  that  thia  amount 
only  should  be  levied  for  the  year  1875,  a  like  amount 
for  1876,  and  the  remainder  for  the  next  year  follow- 
ing. This  proportion m en t  of  the  levy  was  agreed  to 
by  Brown  &  Co.  It  was  ascertained  that  the  city 
tax  collector  was  omitting  to  collect  this  special  tax 
from  the  merchants  on  their  capital,  and  upon  appli- 
cation a  peremptory  writ  waa  agaio  obtained  from  the 
oonrt,  commanding  the  city  authorities  to  extend  this 
levy  of  fifty- four  cents  on  the  one  hundred  dollars' 
worth  to  the  capital  of  the  merchants,  and  in  obedience 
to  this  process  the  city  anthorittes,  on  the  23d  day  of 
March,  1876,  parsed  another  ordinance,  reciting  the 
former  ordinance,  and  also  the  fact  that  the  city  tax 
collector  had  been  advised  that  it  did  not  extend  to 
merchants.  The  former  ordinance  was,  therefore,  de- 
clared to  apply  to  merchants'  capital,  and  paid  t^pecial 
tax  of  fifty-four  cents  on  the  one  hundred  dollars  of 
merchtintB'  capital  for  the  year  1875,  as  previously  as- 
sessed and  returned,  was  thereby  levied  for  the  pur- 
pose of  paying  paid  judgment  to  J.  E.  Brown  &  Co., 
and  the  tax-colleclor  was  directed  to  proceed  to  col- 
lect  and   pay  (he   same   over. 

This  tax,  the  petitioner)'  charge,  is  illegal,  and  levied 
without  authority  of  law,  and  upon  this  ground  they 
pray  to  have  the  distress  warrants  issued  for  the  col- 
lection of  said  tax  superseded.  The  petition  sets  forth 
a  review  of  the   various  statutes  constituting  the  charter 
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of  the  city  and  its  KmeDdments,  embracing  all  the  afits 
previone  to  the  act  of  1873,  above  referred  to,  and  it 
IB  maintained  that  under  theae  acts  the  city  authori- 
ties could  not  levy  for  all  purposes  a  greater  tax  than 
one  dollar  and  sixty  cent*  upon  the  one  hundred 
dollars'  worth  of  property  in  one  year;  that  this  sum 
had  been  levied  and  paid  for  in  the  year  1875,  and 
the  power  under  these  acts,  therefore,  exhausted  before 
tiie  levy  of  the  special  tax  in  question;  that  the  act 
of  1873  had  been  repealed  before  the  special  tax  vaa 
levied,  so  that  the  levy  of  the  special  tax  in  question 
was   entirely    without   authority    of  law. 

The  petitioner  further  avers,  in  substance,  that  the 
assessment  for  the  year  1875  of  the  capital  of  the 
various  petitioners  was  made  under  the  assessment  act 
of  1873,  which  fixes  the  rule  as  to  merchants,  requir- 
ing them  to  report  at  the  end  of  the  year  the  highest 
amount  in  value  of  goods,  wares,  and  merchandize 
which  such  merchant  had  had  on  hand  at  any  one 
time  during  the  year,  and  he  is  taxed  on  this  amount 
as  his  capital.  The  city  changed  the  time  of  this  re- 
port  to   the    1st   of  July. 

It  is  further  averred,  that  in  addition  to  this  tax 
upon  their  goods  they  were  afterwards  required  to  add 
the  amount  of  money  on  deposit,  and  ohosee  in  ac- 
tion dne  them. 

It  is  averred  that  this  rORulted  in  compelling  them 
to  pay  double  taxes  on  such  parts  of  their  goods  aa 
they  had  purchased  on  a  credit,  and  the  sums  thus 
ascertained  in  reality  far  exceeded  their  capita),  and 
that   the  law  violates   the  Constitution  requiring  equality 
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of  taxatioD ;  that  the  act  also  violates  the  last  clanse 
of  the  28th  section  of  artiole  2  of  the  Constitation, 
which  forbids  the  levjiog  of  anr  greater  tax  apoD  that 
part  of  a  merchaat's  capital  used  by  him  ia  the  pur- 
chase of  goods  sold  to  uon- residents  than  the  ad  valorem 
tax  on  property,  it  being  averred  that  three-fourths  of 
the  capita)   of  the  respective   petitioners  was  thus  used. 

Upon  these  grounds  the  petitioners  ask  that  the  dis- 
tress warrants  be  perpetually  superseded.  The  writs 
were  temporarily  granted,  but  upon  motion  and  argu- 
ment  the  petition  was  dismissed  by  the  court,  and  the 
petitioners  have  appealed. 

We  have  had  the  benefit  of  very  elaborate  and  able 
arguments,  and  have  endeavored  to  give  the  questions 
presented   a   careful  consideration. 

It  will  be  observed  that  the  petition  puts  the  case 
upon  two  grounds,  somewhat  different  in  their  character. 

1st.  That  the  ordinance  levying  this  special  tax  is 
itself  illegal,  the  city  government  having  no  power, 
under   their   charter   and   laws,   to   levy   the   tax. 

2d.  That  if  this  be  not  so,  the  amount  claimed 
against  petitioners  severally  is  too  large,  because  the 
assessment  of  their  capital  for  the  year,  wfaioh  was 
made  under  the  assessment  act  of  1873  (modified  by 
the  city  ordinance)  violates  the  Constitution,  and  asses- 
ses   their  capital   above   the   proper   amonnt. 

The  argument  has  been  principally  upon  the  first 
ground,  and  here  the  petitioners  are  met  with  the  ob- 
jection that  as  the  ordinance  of  the  city  council  levy- 
ing the  special  tax  complained  of  was  passed  in  obe- 
dience to  a  peremptory  mandamus  issued  by  the  Cir- 
6— VOL.  9. 
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«ait  Court  of  the  TTDited  States  for  the  satu&otion  of 
a  j'idgmeDt  rendered  by  the  ooort,  the  State  Court 
oannot  interfere  to  supersede  or  stay  the  action  of 
officers  acting  in  obedience  to  this  mandate;  that  to 
do  so  vould  neoeaearily  result  in  conflict  between  the 
-officers  charged  with  execution  of  the  process  of  the 
two   courts. 

It  is  admitted  by  the  counsel  for  the  peHtioners 
that  this  question  ia  one  deserving  very  serious  con- 
sideration. They  earnestly  maintain,  however,  that  it 
is  not  fatal  to  their  case.  There  are  oertiun  genera) 
principles  applicable  to  the  question  which  are  well 
established,  and,  indeed,  conceded,  that  is  to  say,  that 
where  a  State  or  Federal  Court  has  jurisdiction  and 
control  of  the  res  or  subject  matter  of  the  litigation, 
oo  process  from  the  other  court  can  be  allowed  to  take 
such  property  out  of  the  possession  of  the  officers  of 
the  oourt  first  acquiring  jurisdiction,  or  interfere  with 
its  action  in  regard  thereto,  and  this  without  regard  to 
whether  the  seizure  was  rightful  or  not,  as  in  Free- 
man V.  Home,  24  Howard,  where  it  was  held  that 
property  seized  by  a  marshal,  under  process,  from  the 
Federal  Court,  as  the  property  of  one  person,  could 
not  be  replevied  by  a  suit  in  the  State  Court  by 
another  claiming   to   be   the   true   owner. 

In  Buck  V.  Colbatl,  3  Wall.,  it  was  held,  however, 
that  although  the  property  could  not  be  thus  taken 
from  the  jurisdiction  of  the  Federal  Court,  or  its  ac- 
tion in  regard  thereto  interfered  with,  yet,  if  the  pro- 
cess from  the  Federal  Court  commanded  the  marshal 
to   seize   the   property   of  A   generally,   without  specify- 
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ing  aoy  ptrtioular  property,  sod  the  marshal  wrong- 
fully aeized  the  property  of  B,  that  ths  latt«r  might 
tnaintain  trespass  in  the  State  Court  against  the  mar- 
ahal   for   the   wrongful   seizur*. 

Again,  prooess  from  one  ooiirt,  either  Federal  or 
State)  cannot  be  enjoined  or  otherwise  oontrolled  by 
suit  in  the  other  jorisdiotion.  Where  the  juriadiotion  of 
the  parties  and  subject  matter  is  oaoe  rightfully  ob> 
tained,  tile  court  so  obtaining  jurisdiction  must  be  al- 
lowed to  proceed  without  interference  to  judgment  aod 
execattoo.  Its  jnrisdiction  is  necessarily  exclusive,  and 
independent  of  the  other,  and  this,  notwithstanding  in' 
junctions  operate  upon  the  parties  and  not  upon  the 
oonrts.  This  rule  is  uniform,  and  has  been  recognized 
in  many  oases.  We  refer,  as  more  especially  applio- 
able,  to  the  cases  of  Untied  8teUe«  ex  rel.  v.  The 
QnmeU  of  Keokuk,  Q  Wall.,  where  a  mandamus  was 
iasned  from  a  Federal  Court  commanding  the  City 
Coancil  to  levy  and  collect  a  tax  to  pay  the  relator's 
ju%ment.  It  was  held  to  be  no  sufEcient  answer 
diat  the  CHty  Council  had  been  previously  enjoined  at 
the  suit  of  the  taxpayers  in  the  State  Court  from  levy- 
ing or  oolleoting  the  tax;  also  Bigga  v.  Joknaon  Oo., 
«  Wall.;  also  Supervisors  v.  Dttrani,  9  Wall.;  The 
Mayor  v.  Lord,  Id. 

Again,  it  is  settled  that  a  mandamus,  when  so  i»- 
saed,  to  compel  the  levying  and  collecting  a  tax  for 
die  purpose  of  paying  a  judgment,  is  issued  in  the 
place  of  an  ordinary  fieri  faoia»,  and  is  simply  a  mode 
of  executing  the  judgment  of  the  court,  and  is  not  aa 
mgioal  proceeding. 
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From  these  geDeral  rules  it  is  argued  for  the  de- 
fendftnte  in  this  oase  that  as  it  is  conceded  that  the 
TTnited  States  Cireuit  Court  had  rightful  jurisdiotion  of 
the  case  of  T.  E.  Brown  &  Go.  v.  The  Oity  of  Memphis, 
that  it  had  rightful  jurisdioliou  to  iseae  the  mandamus 
to  compel  the  city  to  levy  and  collect  the  tax  to  pay 
tlie  judgment,  and  that  as  a  con8ec|oence  no  State  Court 
otD  rightfully  interfere  to  declare  void  the  ordinauoe 
passed  hy  the  oity  council  in  obedience  to  tbiB  man- 
date, or  to  prevent  the  city  tax  collector  irom  doing 
what  the  Federal  Court  has  cotntaauded  shall  be  done, 
fliat   is,   collect   the   tax. 

But  it  is  argued  for  the  petitioners  that  in  a  case 
like  this  the  Federal  Court  can  only  award  the  man- 
damus to  compel  the  levying  and  coUectiDg  of  a  tax 
when  it  is  a  simple,  plain,  ministerial  duty  upon  the 
part  of  the  city  council  to  do  so,  but  when  the  power 
of  the  city  connoil  to  levy  such  tax  involves  legisla- 
tive or  judicial  discretion,  to  be  determined  under  the 
general  laws  of  the  city,  that  the  oourt  cannot  award 
mandamus,  and  so  the  judgment  of  the  Federal  Court 
in  this  case  is  void,  and  no  defense  to  the  city  au- 
thorities who  have  obeyed  it.  The  premieee  may  be 
admitted,  but  the  conclusion  certainly  does  not  follow. 
It  being  conceded  that  the  Federal  Court  had  juris- 
diction in  the  case  of  T.  E.  Brown  &  Co.  v. "  The  (My 
of  Memphis,  and  that  there  being  no  other  remedy, 
the  court  might  award  a  mandamus  to  compel  the  city 
to  levy  and  collect  the  tax,  provided  it  appeared  to 
the  court  to  be  a  plain  ministerial  duty,  it  follows 
that   we   cannot  undertake   to    say   that    its    action   was 
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7oid,  becaiiBe  in  onr  opinion  it  was  not  a  mere  minia- 
terial  daty  upon  the  part  of  the  city  to  levy  tlie  tax. 
This  WB8  a  qnesldon  for  the  Federal  Court  to  deoide. 
Having  jnrisdtotion  of  the  flubjeot  matter  and  parties 
it  moBt  determine  the  facts  and  law  upon  which  iti 
action  is  based,  and  the  extent  of  its  jurisdiction  and 
powers. 

We  mnst  take  it  that  it  was  determined  by  the 
-court  that  it  was  the  plain  ministerial  duty  of  th« 
^ty  to  levy  and  collect  the  tax,  and  we  have  do 
jnrisdiction  to  review  this  judgment.  See  the  reason- 
ing of  Judge  Dillon  in  the  case  of  &  parte  Holman, 
28    Iowa. 

Bnt  again,  it  is  aigned  that  whatever  be  the  efieot 
of  the  mandamus  proceeding  as  between  Brown  &  Co. 
and  the  city  authorities,  that  the  merchants  and  tax- 
payers are  not  bound  by  this  prooeeding,  as  they  were 
not  parties  thereto,  and  that  the  judgment  and  the 
ordinance  levying  the  tax  as  to  them  is  void;  that 
when  the  city  andertakee  to  enforce  this  tax  against 
ifae  taxpayers,  that  new  rights  and  questions  arise  be- 
tween them  which  the  taxpayers  have  the  right  to 
litigate;  that  they  must  have  their  day  in  court;  that 
the  Federal  Court  might  order  the  city  authorities  to 
levy  and  collect  the  tax;  bat  whether  under  the  law 
the  city  authorities  had  the  power  to  levy  such  tax 
was  a  question  between  the  city  authorities  and  the 
taxpayers,   to   be   litigated   between   them    de  novo. 

The  Federal  Court,  in  awarding  the  peremptory 
mandamus,  did  not  merely  mean  to  say  to  the  city, 
levy  thu  tax,  provided  you  have    under    your  charter 
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the  power  to  do  so,  bat  it  neoesearily  deoicUcI,  not 
only  tfiat  the  city  had  the  power,  but  it  was  its  plain 
dyty  to  do  so,  otherwise  no  mandamns  could  have  been 
awarded.  This  deoinon  certainly  had  the  effect  of  a 
jadgmeot,  and  left  the  city  no  discretion.  It  was  not 
oeoeasary  or  proper  that  the  taxpayers  should  have 
been  parties.  The  act  of  adopting  the  ordinance  levy- 
ing the  tax  was  not  judicial  but  legislative  in  its 
oharaoter,  and  no  notice  to  the  taxpayers  was  neoeseary 
to  give  it  validity  as  in  jndioial  proceedings.  It  was 
a  legislative  act  of  taxation,  so  &r  as  notice  ia  con* 
oerned.  It  is  true  that  when  a  tax  ie  eo  levied  with- 
out power  or  authority  of  law,  the  taxpayer  may  ap- 
peal to  the  courts  to  have  it  so  declared,  and  its  en- 
forcement prevented.  Of  courne,  if  this  mandamos 
were  out  of  the  way,  the  jurisdiction  of  this  court  to 
enqnire  into  the  equality  of  this  tax  would  be  unques- 
tionable, but  for  this  coart  now  to  declare  the  tax 
illegal  is  neoesaarily  an  attempt  to  reverse  the  judg- 
ment of  the  Federal  Court,  and  to  supersede  the  dis- 
tress warrants  is  neoeasarily  to  interfere  with  the  pro- 
oeas  which  the  oourt  has  adopted  to  enforce  its  judg- 
ment. 

It  is  said  that  the  taxpayers  are  entitled  to  be 
heard,  that  they  must  have  their  day  in  court,  that 
tlkey  cannot  have  a  hearing  in  the  Federal  court  be- 
oanse  a  proceeding  in  that  court  by  them  would  be 
an  origiosl  jorooeeding,  and  that  court  could  not  take 
jurisdiction  of  their  case  because  the  citizenship  of  the 
|Mwties  was  not  snob  as  to  give  the  court  jurisdiction, 
wai  their  oaly  right  to  be  beard  ia  in  the  State  Conrt 
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that  the  proper  course  -waa  for  the  Feder&l  Coart  to 
aaspend  the  ezeontion  of  its  judgment  until  the  tax- 
payen  ooald  institute  the  proper  proceeding  in  the 
State  Court,  and  that  the  Federal  Court  would  then 
oonform  its  judgment  in  aooordance  with  the  judgment 
of  the  State  Court. 

The  case  of  Dunn  v.  dark,  1  Peters,  and  Oirittma* 
V.  Russdl,  14  Wall.,  are  relied  upon  to  support  this 
argnmeut.  These  authorities  hold,  as  do  many  others, 
that  a  bill  in  the  equity  aide  of  the  Federal  Court, 
which  is  merely  defensive  to  a  judgment  of  that  court, 
may  be  entertained  without  regard  to  citizenship.  If 
it  is  an  original  bill,  in  which  new  parties  and  other 
matters  are  involved,  the  oourt  cannot  take  jurisdic- 
tion unless  the  citizenship  of  the  parties  authorize  it^ 
bat  may  suspend  the  execution  of  its  judgment  to  give 
the  parties  the  opportunity  to  litigate  their  new  rights 
in  the  State  Court. 

The  case  of  Christmax  v.  RuMdl  may  be  taken  as 
an  illustration.  Judgment  had  been  rendered  in  the 
United  States  Court  against  a  debtor  in  favor  of  cer- 
tain  parties  upon  one  note,  and  another  suit  was  pend- 
ing upon  a  similar  note,  whereupon  other  parties  came 
in  by  bill  on  the  equity  side,  and  alleged  that  they 
bad  the  right  to  recover  of  the  debtor  the  money  due 
en  these  notes  by  virtue  of  a  previous  equitable  as- 
ngnment.  The  court  held  that  this  was  a  new  and 
original  suit,  and  as  the  citieensfaip  did  not  authorize 
H,  the  court  could  not  take  jurisdiction,  but  left  the 
parties  to  seek  their  rights  in  the  State  Courts;  hat 
as  it  was  clear  that  both   claimants  were    not    entitled 


MerchaotB  of  Memphis  «.  Ci^  of  Mefflpbia. 

the  money  from  the  debtor,  it  was  proper 
to  suspend  the  execntioD  of  the  jadgmeot  of  the 
Federal  Coart  until  the  rights  of  the  new  parties 
arising  upon  the  new  state  of  facts  shoi^ld  be  adjudged 
in  the  State  courts. 

It  is  claimed  that  this  is  a  parellel  case;  that  the 
taxpayers  aie  new  parties,  and  new  qnestions  arise  be- 
tween them  and  the  city,  and  that  the  Federal  Court 
should  suspend  its  judgment  until  these  new  questions 
are  decided  in  the  State  courts,  the  Federal  Court  not 
having  jurisdiction  on  account  of  citizenship.  The  tax- 
payers are  in  one  sense  new  parties,  but  the  question 
they  make  is  precisely  the  question  which  arose  be- 
tween Brown  &  Co.  and  the  city,  and  which  was  de- 
cided. True,  they  were  not  parties,  bnt  it  was  the 
^uty  and  interest  of  the  city  to  make  for  them  all 
the  defense  that  could  be  made  as  to  the  want  of 
power,  and  when  the  taxpayers  presented  themselves  in 
the  Federal  Court,  as  it  appears  from  a  report  of  the 
proceedings  they  did,  they  presented  themselves  stand- 
ing in  precisely  the  attitude  of  the  city,  not  present- 
ing a  new  right,  but  simply  denying  the  correctness 
of  the  judgment  awarding  the  peremptory  mandamus. 
They  might  present  new  &cts  and  considerations  to 
the  court,  but  the  question  was  the  same.  The  judg- 
ment they  asked  the  ooart  to  render  in  their  favor 
was  to  set  aside,  reverse,  or  suspend  the  judgment 
tendered.  This,  we  think,  was  a  defensive  and  not  an 
original  proceeding,  and  that  the  jurisdiction  to  correct 
the  judgment  complained  of,  or  to  protect  the  peti- 
tioners  from   the   effect   thereof,    must    be   either  in   th« 
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court   that   rendered   the  judgment,  or  in  the  oonrt  po»- 
tesaing   revisory    power   upon   writ   of  error. 

We  undergtand  from  the  report  of  the  proceedings 
tbit  relief  was  asked  by  the  taxpayers  io  the  form  of 
a  bill  OD  the  equity  side  of  the  ooart,  or  npou  peti- 
ti«n,  and  the  court  denied  the  relief,  bat  not  for  want 
of  jarisdiotion,  and  the  entire  proceedings  are  to  be  re- 
viewed in  the  Supreme  Courts  upon  writ  of  error  prose- 
cuted by  the  city,  whether  by  the  taxpayers  also  or 
not  we  are  not  certainly  informed;  but  the  question 
aa  to  the  oorrectsess  of  the  judgment  awarding  the 
mandsmos  will  certainly  arise  upon  the  writ  of  error 
of  the  city,  whether  the  taxpayers  be  technical  parties 
or  not,  but  we  doubt  not  that  they  also  will  have  s 
fiur  bearing.  At  any  rate,  we  think  we  cannot  take 
cognizance  of  the  case  merely  upon  the  ground  that 
the  application  is  made  by  the  taxpayers,  and  that  they 
are  new  parties.  It  seems  to  us  manifest  that  we 
isannot  render  the  judgment  prayed  for  without  neoes- 
sarity  producing  a  conflict  between  the  ofEcers  com- 
manded to  execute  the  process  of  the  Federal  Court 
and  onr  officers.  The  Federal  Court  has  commanded 
this  tax  to  be  levied  and  collected,  and  paid  over. 
How  can  we  supersede  its  process?  It  has  been,  in 
&ct,  virtnally  conceded  in  argument  that  we  cannot 
rightfully  render  or  attempt  to  enforce  such  judgment; 
but  it  is  said  that  if  this  court  will  express  an  opinion 
as  to  the  power  of  the  oity  to  levy  this  tax,  that  the 
Federal  Court  will  adopt  oar  judgment  because  &ey 
universally  adopt  the  construction  given  by  a  Slate 
-ooort  to  its  statutes.      It  is    a    rule    that   the  Federal 
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Court  will  tdopt  the  oonBtniotion  given  bj  a  State 
oourt  to  the  statates,  to  be  found  in  previons  adjudi- 
oationa  of  the  State  conrt,  bnt  it  is  unqneetionably 
the  province  of  the  Federal  Court  to  determine  the 
oooatrnotion  of  any  statute  of  a  State  when  the  ques- 
tion arises  in  an;  oa«e  of  which  they  have  jariedio- 
tion,  and  if  no  previous  adjudication  has  been  made 
on  the  question  by  the  State  Court,  the  Fedeml  Court 
deoideH  for  itaelf,  and  it  would  be  hardly  proper  for 
tliia  oourt  to  express  an  opinion  merely  as  advisory  to 
the  United  States  Supreme  Court,  in  a  case  now  pend- 
ing in  that  court,  in  a  case  where  we  cannot  take 
jarisdiotion    to   pronounce   any  judgment. 

Although  the  construction  of  the  statutes  of  this 
State  is  peculiarly  the  province  of  our  courts,  yet  this 
must  be  in  cases  where  we  have  rightful  jurisdiction,^ 
and  it  would  not  be  respectful  to  assume  that  the 
Supreme  Court  cannot  [Trope riy  or  correctly  decide 
questions  of  this  charaoter  without  our  instructions,  and 
that  court  would  certainly  not  be  bound  to  follow  our 
<^inion  should  we  thus  express  it  in  a  case  not  prop- 
wly   before   us. 

It  has  been  said  that  the  Judge  of  the  Federal 
Oourt  expressed  a  desire  that  the  opinion  of  this  court 
ahonld  he  had  upon  the  question.  We  see  nothing 
of  this  sort  in  his  opinion,  or  the  proceedings  bad 
before  him,  if,  indeed,  this  could  have  any  effect.  We 
bold,  therefore,  that  we  cannot  take  jurisdiction  to 
supersede  the  distress  warrants  complained  of  upon  the 
ground  that  the  city  authorities  exceeded  their  power 
in    levying    the   tax,  because    the    tax    was    levied    in 
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a  mandate  of  the  Federal  Coart  oom- 
aHUiffing  the  tax  to  be  levied,  issued  in  a  caee  where 
the  oourt  bad  jurisdiction  of  the  parties  Mid  sabjeet 
arattor,  sad  having  no  rightful  juriediotton,  ve  de- 
aline  to  express  any  opinioa  as  to  the  le^Iity  of  the  tax. 

It  is  peenble,  bowever,  that  oases  might  arise  where 
"At  State  ooncta  oould  take  joriedit^oB,  that  is,  if  the 
mty  were  prooceding  to  collect  a  tax  from  property  ^ 
'•■cmpt,  or  to  collect'  double  the  amotint  aseeeeed.  Jhe 
taxpayer,  without  denying  the  legality  of  the  levy,  or 
aritemfitiDg  to  avoid  its  efiect,  night  bave  bis  remedy 
in  a  State  court  to  avoid  paying  that  which  nnder 
Che  levy  he  was  not  bound  to  pay. 

One  ground  taken  in  the  petition  amounts  in  sub- 
stance to  this,  that  the  asResementa  of  their  capital  for 
the  year  1875  were  too  high,  that  they  are  each  being 
required  to  pay  upon  a  larger  capital  than  they  should 
be.  This  we  think,  in  any  view,  is  not  a  ground 
to  supersede  the  distress  warrants  in  this  case.  Feti- 
tioDers  do  not  appear  to  have  complained  of  theee  as- 
sessments, on  the  contrary,  they  paid  the  general  levy 
upon  this  assessment  without  complaint.  If  the  as- 
seesments  were  wrong  the  statutes,  we  think,  provide  a 
mode  for  correction  or  redress.  Besides,  we  think 
there  is  nothing  in  the  question  made.  The  provi- 
sion of  the  Constitution  relied  upon  means  simply  that 
no  merchants'  tax,  that  is,  the  privilege  tax  upon  mer- 
chants, shall  be  levied  upon  that  part  of  their  capital 
osed  in  buying  goods  to  sell  to  non-residents,  but  the 
property  tax  upon  merchants  shall  be  uniform  with  Uie 
general  property  tax. 
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If  the  act,  AS  ia  ooDteDded,  really  reqairea  mei^ 
ohints  to  pay  tax  upon  goods  not  paid  for,  and  alao 
money  and  chooses  in  action,  this  is  no  more  thaa  it 
required  of  others.  In  many  inatanoea  persons  are  !»• 
quired  to  pay  taxes  od  land  on  which  they  have  not 
paid  the  purchase  money,  and  the  persons  to  whom 
they  owe  the  purchase  money  are  also  required  to  pftj 
taxes  upon  the  debts  thus  dne  them,  in  reality  paying 
twice  on  the  same  property,  and  other  similar  instanaea 
of  practical  inequality   might  be  oited. 

The  judgment  of  the  circuit  oourt  dismianng  dn 
petition  is  affirmed. 
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Meeeimak,  Adm'r,  v.  John  Cannovan  et  al. 

X.  QABUnSBiaan  Beli»  Owtrdum  and  vard.  Married  Womea.  Biilt  and 
aoCo.  A  garaishee  may  eet-oJ^  agaicut  a  debt  due  by  him,  noles  taken 
I7  his  guBidi&n,  a/mu  aniert,  payable  to  her,  an  guardian,  for  moneys 
belongiag  to  him,  they  having  come  to  his  poeseaeian  upon  majoiity. 

S.  SiUtX.    Same.    SlatuU  o/limiUUuira.     When  the  statute  operates  on  the 
remedy  It  must  be  pleaded.     Ad  ore  lenut  defense  is  not  admissible; 
if  the  uotee  irere  barred  by  the  statnie  which  it  wvs  not  pleaded,  the 
se(K>ff  will  be  allowed. 
C«ae  cited :    Owen's  heira  !■.  Stobblefield,  10  Yer.,  119. 

8.  Saiib.     Same.      3Vu»(e.    When  a  party  borrows  money  from  a  tmalee, 

without  security,  it  is  a  breach  of  the  trust,  of  which  he  haa  notice, 

and  thereby  becomes  a  quasi  trostee  himself,  and  b  estopped  from 

pleading  the  statute  of  limitations  against  the  recovery  of  such  a  debt. 

CaseciM;    Moffitt  T.  McDonald,  II  Hum.,  467. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court.      R.  J.  Morgan, 
Cbaaoellor. 

8.  P.  Wai^eeb   for   Merriman. 

C.  W.  Metcalf  for  Cannovan. 

Ii.  D.  McKiBSiCE  for  Cocke. 

Sneed,  J.J  delivered  the  opinion  of  the  court. 

The  oomplaiaant,  as  adtninietrator,  recovered  a  judg- 
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ment  at  law  against  the  defendant  Cannovan,  for 
$4,365.65,  upon  which  an  ezeouUoa  was  issned  and 
returned  nuUa  bona.  He  thereupon  filed  this  bill  for 
the  purpose,  amoi^  others,  of  subjecting  the  JBdobted* 
uese  of  defendant,  Thomas  H.  Cooke,  to  Cannoyan  to 
the  satisfaction  of  the  said  judgment.  The  defendant 
Cocke  is  regularly  made  a  party  defendant  to  the  bill, 
his  indebtedness  to  Cannovan  is  attached,  and  be  is 
called  upon  to  discover  hie  said  indebtedness.  His 
answer  discloses  an  indebtedness  to  Cannovan  by  open 
account  in  the  sum  of  about  seventeen  handred  dollars; 
but  he  discovers  also  an  indebtedness  on  the  part  of 
Canoovaa  to  himself  in  two  notes  of  $1,000  eadi,  ex- 
ecuted by  Cannovan  to  the  guardian  of  said  respond- 
ent, and  demands  that  the  same  be  set-off  against  his 
said  indebtedness  to  Cannovan.  The  orifpnal  bill  in 
the  cause  was  filed  on  tlie  24tb  October,  1866.  The 
notes  upon  which  the  respondent's  demand  of  seUoff  is 
predicated,  were  executed  to  Mrs.  Isabella  M.  Houslou, 
a  feme  oovert,  the  grandmother  and  with  her  husband 
guardian  of  the  respondent,  fuid  as  t^e  proof  abun- 
dantly shows,  were  given  for  borrowed  money  of  the 
trust  fund  in  her  hands  which  she  loaned  to  Can- 
novan, who  had  full  notice  that  the  moneys  so  bor- 
rowed by  him,  were  of  the  said  tmst  fnnd  and  the 
property  of  the  respondent.  The  said  Isabella  M. 
Houston  became  discovert  by  the  death  of  her  husband 
in  1863,  and  upon  the  respondent's  attaining  his  ma- 
jority in  1866,  the  notes  were  turned  over  to  him  hj 
her  as  hie  property.  These  notes  were  not  under 
seal,  and   were  dated  respectively  the  first  of  Janomry, 
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1855  aocl  the  first  of  January,  1868,  the  first  falling 
due  ^e  first  of  Janaary,  1858,  and  the  eeoond  the 
first  of  Jaamrj,  1859.  The  answer  of  the  respoadeirt 
Cooke  vas  filed  11th  June,  1867.  Afterwards  the 
com  plain  ant  filed  an  amended  bill,  and  the  defendant 
Coanovan  a  supplemental  answer,  and  neither  party 
resorted  to  the  statote  of  limitation  as  a  defense  against 
the  notes;  nor  is  the  statute  invoked  in  any  other 
form  of  written  pleading.  It  is  stated  here  in  argu- 
ment that  the  statute  was  relied  on  in  argument  below 
by  oral  plea.  The  ohftncellor  gave  the  complainant 
a  decree  against  the  re^randent  Cooke  for  the  amount 
of  bis  indebtedness  to  Cannovan,  but  refused  to  allow 
the  set-off  upon  the  ground  that  the  notes  were  barred 
by  the  statute  of  limitations.  The  respondent  Cooke 
has  appealed,  and  the  only  question  now  before  us  is, 
as  to  the  application  of  the  statute  of  limitations  under 
the  &cts  of  the  case.  We  are  oonstrained  to  differ 
with  the  Chancellor  as  to  his  conclusion .  in  this  case. 
In  the  view  we  have  taken  of  the  case  it  is  not 
necessary  to  consider  the  argument  submitted  as  to  the 
operation  of  the  statute  of  limitatioos  upon  the  notes 
while  in  the  hands  of  the  payee,  Mrs.  Houston,  and 
before  they  were  delivered  to  their  real  owner,  the 
respondent. 

A  very  plausible  if  not  conclusive  argument  against 
the  operation  of  the  statute  might  be  predicated  upon 
the  dootriae  of  the  law  applicable  to  the  relation  of 
bnsband  and  wife,  upon  the  peculiar  state  of  &oto 
Bnder  which  these  notes  were  held  by  the  payee,  Mrs. 
Houston,   before  and  after  she    became    discovert.       If 
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tiiat  theory  be  the  true  one,,  then  the  notes  even  ia 
the  hands  of  Mrs.  Houston  would  not  have  been 
barred  at  the  time  the  respondent's  right  accrued. 
And  many  respectable  authorities  ma;  be  cited  in  sup- 
port of  this  view,  which  we  do  not,  however,  propose 
to  elaborate,  as  another  question  must  be  decisive  of 
the  case.  Upon  this  question,  without  resting  this 
adjudication  upon  it,  we  content  ourselves  with  a  ref- 
erence  to   some   of   the    authorities :     4   Dana   R.,   333 ; 

9  B.  Mod.,  365';  2  Mauls  &  Selm,  396;  5  Wheat., 
138;    3  Stewart,  375;     12  Ves.,  497;     17   Ark.,   154; 

10  Ala.,  682;  6  Mees  &  Wels.,  423;  10  Bosw.,  314; 
1  Bawl  Rep.,  455;  Borst  v.  Spelman,  4  N.  Y.  Rep., 
284;     16   Mass.,   483. 

In  one  of  these  cases,  it  ia  said  that  where  an 
obligation  or  contract  is  taken  to  the  husband  and 
wife,  or  to  the  wife  alone,  with  the  assent  of  the 
husband,  the  action  survives  to  the  wife,  who  is  en- 
titled to  the  proceeds  as  against  the  heirs  and  repre- 
sentatives of  the  husband.  In  such  a  case  the  form 
of  the  security  implies  a  design  by  the  husband  to 
benefit  the  wife,  and  the  law  will  give  e^ct  to  this 
intention  when  the  interest  of  creditors  is  not  affected. 
Indeed,  an  agreement  with  a  feme  covert  and  a  promise 
to  her  personally,  raises  the  presumption  that  she  is 
the  meritorious  cause  of  such  agreement,  and  it  will 
survive  to  her.  This  is  held  to  be  the  rule  at  law 
as  well  as  in  equity.  Borst  v.  Spelman,  4  N.  T.  Rep., 
284 ;  Tyler  Inf.  and  Gov.,  384.  But  we  do  not  care 
to  pursue  this   doctrine   as   applicable   to  this  case  under 
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the  hypotfaeaiB  that  the  notes  in  controversy  indicate  a 
oonversioD   of  the   trust   flind. 

Nor  is  it  necessary  to  discuss  the  question  whether 
the  statute  of  limitations  could  be  available  in  this 
case  at  all,  without  being  in  some  manner  invoked  id 
the  written  pleading.  It  has  been  regarded,  however, 
at  least  since  the  case  of  Mawry  v.  Leuna,  10  Yer.,  119, 
'  fts  the  law,  that  in  a  case  like  this,  where  the  statute 
operates  on  the  remedy  only,  it  must  be  pleaded  or 
the  party  cannot  avail  himself  of  it.  The  answer, 
says  the  court  in  that  case,  does  not  rely  upon  the 
statute  of  limitations,  and  therefore  the  defendant  can- 
not now  insist  upon  it.  The  case  of  Kegler  v.  Miles, 
Mart.  &  Yer.,  has  no  application  here.  This  in  not 
a  suit  for  specific  property,  the  possession  of  which 
confers  a  title.  In  a  case  like  this  the  statute  op- 
erates only  on  the  remedy ;  and  in  such  a  case,  says 
Judge  Green,  according  to  all  'the  books,  it  must  be 
pleaded.  The  case  of  Oicen'v  heirs  v.  Slubblefield,  de- 
cided at  Sparta  in  1833,  was  like  this.  The  court 
there  held  that  the  parties  could  not  have  the  benefit 
of  the  statute  of  limitations  because  they  ha<l  not  re- 
lied   upon   it   ID   their   answers.       10   Yer.,  119. 

But  apart  from  all  these  considerations,  there  are 
strong  equities  growing  out  of  the  peculiar  facts  of  this 
case,  which  in  a  court  of  conscience  should  brand  this 
irregular  and  anomalous  ore  terms  defense  of  the  statute 
of  limitations  as  one  nol  to  be  favored,  if  they  do 
not  indeed  operate  as  an  eSectnal  estoppel,  in  the  view 
of  a  ooart  of  equity.  Xt  appears  that  the  account  of 
Cannovan  ^;ainst  Cooke,  sought  to  be  subjected  to  the 
7— VOL.  9. 
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complainant's  debt,  was  for  moneys  and  tnerohandize 
burnished  the  reBpondent  Cooke  by  Canaovan,  when 
the  former  wae  a  minor — to  many  of  which  it«ms  the 
minority  of  the  respondent  would  have  interposed  a 
valid  defense,  not  being  for  necessaries,  and  that  re- 
spondeat, after  hia  majority,  affirmed  and  ratified  the 
voidable  contract  upon  the  express  condition  that  these 
notes  were  to  be  taken  into  the  settlement.  The  de- 
fendant Caanovau  expressly  acknowledged  that  he  owed 
the  notes  and  promised  to  pay  them  and  to  bring  them 
into  the  settlement.  There  seems  to  be  some  doubt 
upon  the  proof  whether  he  did  not  annex  the  further 
condition  that  his  claim  for  improvements  apou  certain 
leased  property  of  the  respondent  was  also  to  be  brought 
into  the  settlement ;  bat  it  is  sufficient  for  our  par- 
pose,  in  illustrating  the  equities  of  the  parties,  to  know 
that  it  is  abundantly  shown  that  the  respondeut  would 
not  have  ratified  the  voidable  contract  upon  which  he 
is  now  sued,  but  for  the  express  understaodiog  that 
npOQ  a  settlement  these  notes  were  to  be  recognized 
as  valid  and  subsisting  debts  due  to  the  respondent 
from   the   defendant   Cannovan. 

The  proof  is  in  conflict  as  to  the  precise  character 
of  Connovan's  recognition  of  the  notes ;  some  of  the 
testimony  showing  that  it  was  conditional  upon  a  set- 
tlement of  all  matters  between  tbe  parties ;  and  other 
portions  of  it  to  the  effect  that  he  admitted  the  justice 
of  the  notes,  and  promised  absolutely  and  without  con- 
dition to  pay  them ;  only  stating  that  he  could  not 
pay  them  then  for  want  of  money.  While  in  this 
.state  of  the  proof,  therefore,  we  do  not  undertake  to 
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adjudge  that  the  promise  was  of  that  obaraoter  vhiofa 
would  revive  the  debt  if  barred,  jet  we  cannot,  onder 
snch  a  state  of  facte,  "  strain  the  timbers  of  the  law " 
so  far  80  to  fcvor  ao  ore  tenus  defease  of  this  kind, 
however  much  we  might  be  disposed  in  a  proper  oase, 
to  relax  the  steru  rules  of  pleading  upon  this  subject. 
But  we  rest  our  decision  of  the  cause  upon  another 
qoestioD.  We  have  seen  that  these  notes  were  given 
for  the  loan  of  the  trnst  funds  of  the  respondent  in 
tiie  hands  of  his  guardians;  and  it  appears  beyond 
all  controversy  that  the  defendant  Caunovan  was  well 
advised  of  this  fact.  Under  suoh  circumstances  a  coart 
of  equity  will  not  tolerate  the  statute  of  limitations  as 
a  defense  against  the  recovery  of  the  money.  It  is 
matter  of  public  statutory  law,  which  the  defendant 
Caonovan  was  bound  to  know,  that  the  lending  of 
trost  moneys  upon  no  security  at  all  as  in  this  case, 
was  a  breach  of  the  trust.  And  by  borrowing  this 
respondent's  money  with  a  full  knowledge  of  the  fact 
that  no  security  was  required  or  given,  the  defendant 
Caunovan,  upon  well-established  principles,  made  himself 
a  qua»i  trustee  and  subject  to  all  the  burthens  and 
liabilities  of  that  relation.  Thus,  it  is  said,  if  a  trus- 
tee loans  the  trust  fund  in  breach  of  the  trust,  and 
the  borrower  has  notice  of  the  trust  and  the  breauh, 
be  becomes  a  quasi  trustee,  and  he  cannot  separate  the 
loan  from  the  trust,  nor  insist  that  the  statute  of  lim- 
itations, which  bars  a  loan  as  a  loan,  also  bars  the 
remedy  for  the  trust  fund  in  his  bands.  Perry  on 
Trnats,  §  832.  The  cestui  que  trud  may  follow  the 
fiind    into    any  new    investment    in    which  it  may  be 
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clearly  identified.  Id.,  836.  And  if  it  be  followed 
into  the  hands  of  one  who  receives  it  by  ooIIusiod,  or 
with  express  notice  of  the  trust,  he  cannot  plead  the 
statute  of  limitations,  for  the  reason,  that  he  becomes 
himself  a  trustee.  Id.,  §§  840,  859 ;  Samest  v.  Or<^a- 
diU,  6  Jur.,  740;  Rolfe  v.  Oregory,  11  Jur.,  97;  3 
How.,  333;  11  Hum.,  467;  3  Ned.  Eq.,  569;  7 
Allen,  499.  We  think  these  principles  are  sound  and 
have  no  hesitation  in  applying  them  here  as  decisive 
of  the  equities  of  these  parties  upon  the  cam  presented. 
The  result  is,  that  the  Chancellor's  decree  must  be 
modified  bo  as  to  give  the  respondent  the  benefit  of 
his  set-off. 


Judge  Freeman  does  not  concur  in  this  opinion, 
80  &r  as  it  precludes  the  plea  of  the  statate  of  limi- 
tations on  the  ground  of  the  trust  relation  of  Canno- 
van  to  the  fund  in  controversy ;  but  is  inclined  to 
the  opinion  that  he  would  be  precluded  ^m  relying 
on  the   statute   upon   other  grounds. 
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Geobge  B.  Milleb  et  al.  v.   Allbn  Habsis  et  aL 

1.  Chaitcbbt  Pbactioe.  Mui^fiiriou»aat,  What  a.  A  bill  is  maldf  ul- 
onB  when  aeTeral  matters  of  a  difltinct  nature  are  complained  of  againHt 
divem  defendants,  or  a  bill  tbaC  uniteti  against  a  single  defendant 
several  distinct  matteis ;  the  court  must  look  to  the  circumstances  of 
each  case  to  avoid  multiplicity  of  suits  oD  the  one  hand,  kod  incon- 
venience to  defendant  and  confusion  of  evidence  on  the  other. 

-2.  PlBTNKBSHlP.     StaOile  of  six  yean  daa  not  run  agaxagl  partner,     Whmt, 


lt>  right  of  sctioQ  for  an  account  accrues  to  a  retiring  partner  that 
in  be"efiectiiall7  prosecuted,"  until  the  liquidating  partners,  having 
poeHeesion  of  the  awets,  have  settled  the  debts  of  the  partnership;  the 
statute  of  six  rearB.  in  such  case,  does  not  run   anunst  the  retiring 
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Appeal  from  the  Chanoery  Court.  John  Souebs, 
'Chancellor. 

Latta  &  Mabshall   for  complaioants. 

Richardson,  Andbews  &  Watkins  for  defendants. 

Snebd,  J.,  delivered  the  opinion  of  the  court. 

The  Chancellor's  decree,  disallowing  the  demurrer 
to  the   amended   bill,  was  correct,  and  must  be  afBrmed. 

1.  The  bill  is  not  multifarious.  A  bill  is  multi- 
-prions  when  several  matters  of  a  distinct  and  inde- 
pendent nature  are  complained  of  against  divers  de- 
fendants, or  where  one  bill  nnitee  against  a  single 
defendant  neveral  matters  perfectly  distinct  and  uncon- 
■seoted.      The  latter  is  more  properly  called  miqoinder. 


Hiller  «.  Hanii. 

On  a  questioD  of  multifariouBoesB,  the  coart  must  look 
to  the  circumetances  of  eaoh  case,  to  avoid  on  the  one 
hand  multiplioity  of  suite,  aod  on  the  other,  incon- 
venience and  hardship  to  defendants,  in  being  called 
upon  to  defend  as  to  matters  that  have  no  connection, 
and  to  avoid  oompHcatioD  and  confusion  of  evidence. 
Story  Eq.  PI.,  §§  274,  530  j  2  Gray,  471;  3  Stor. 
G.  C,  25.  The  bill  seeks  a  settlement  of  several 
commercial  partnerships,  of  which  the  complainants  and 
defendants  were  mem'oere,  the  whole  of  which  may  be 
well  settled  under  one  litigation,  rather  than  by  a 
multiplicity  of  suits.  It  is  certainly  to  the  interest 
of  all  parties  that  one  litigation  should  settle  the  whole 
matter,  and  the  interests  and  business  of  the  several 
firms  would  in  such  a  case  be  so  intermixed  and 
blended,  that  tbey  could  not  be  so  satisfactorily  settled 
in   several   snits,   as   in   a   single   litigation. 

2.  The  remedy  of  the  complainant,  George  B.  Miller, 
was  not  barred  by  the  lapse  of  six  years  from  the 
date  of  his  retirement  to  the  time  of  the  filing  the 
bill.  He  was  for  many  purposes  still  a  partner,  and 
ms  the  assets  of  the  firm  became,  on  his  retirement,  a 
trust  fund  for  the  payment  of  partnership  debts,  his 
right  of  action  for  an  account  did  not  accrue  nntil 
after  the  firm  debts  were  discharged.  The  bill  shows 
that  the  firms  were  largely  in  debt.  The  retiring 
ptrtner  was,  as  to  the  assets  of  the  firm,  a  tenant  ia 
oommoD  with  the  remaining  members  of  the  firm — and 
equity  would  fix  upon  them  a  relation  of  trust  in  favor 
of  the  retiring  party,  which  would  under  such  a  de- 
fense, to  say  the    least  of   it,  be  no    fiivorite    wit^  a 
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court  of  equity.  It  is  enffioient  to  any,  however,  that 
no  right  of  action  for  an  account  accrued  to  the  re- 
tiring partner  that  could  be  "  effectually  proaeonted," 
until  the  liquidating  partners,  having  posBeseion  of  the 
aaseCB,  had  settled  the  debt«  of  the  partnerebip.  Story 
Part.,  §  326;  Chitty  Cont.,  288;  3  Kent  Comm.,  67; 
17    Pick.,   519. 

Affirm  the  decree  and  remand  the  cause. 


John  M.  Lea  et  al.  «.  The  City  of  Memphis. 

1.  MtrmciPAi.  Corporation,  !lbi  paid  hy  reaam  of  Ihnals  of  titigaiioa,  Oe. 
Sot  reeorerable.  When.  A  tax  paul  b^  reaeon  of  threats  of  litigation 
or  the  appTehennion  of  the  levj  of  diitrenH  warrantx,  cannot  on  this 
gronnd  be  recovered,  although  the  levy  and  tax  was  illegal,  there  be- 
ing no  frand  or  miHtake  of  facts,  but  onlj  mistake  as  to  legal  liabililf . 
A  State  or  city  may  and  ought  to  refund  a  tar  so  paid. 

'2.  Same.  A  CUy  U  (oitlractiitij  partij,  <md  not  agent.  Wlum.  la  a  matter 
of  taxation  the  city  is  contracting  party  and  not  the  agent  of  the  tax 

3.  Same.      Ctrti^ktU^  of  ind^bleiaeax.      Itaied  by  city.     Valid.     Whea.      A 

certificate  of  indebtedneM  imued  by  a  city,  upon  its  own  ordinance,  to 
indiTidualB,  who  have  paid  illegal  assesaiucnla,  are  TtJid  and  binding 
obligations  against  the  city,  and  founded  apon  a  valid  connideratioB. 

4.  8ahk    Stone.    Imued  by  the  city  of  MempkU  roxiaAle  for  taxa.      Wh«n' 

The  certificates  of  indebtednet«  iBKiied  by  the  city  of  Memphis  in  1873, 
were  receivable  for  taxes  on  account  of  "Nicholson  pavement"  for 
the  yeufl  187S-T4-T&,  from  those  who  had  paid  the  original  assew- 
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ment  to  Brown,  but  while  this  was  so,  a  State  court  would  not  inter- 
fere with  the  epecial  "  mandamnB  tax  "  levied  under  the  maudate  of 
the  U.  8.  Conrt,  as  this  would  be  in  efiect  to  defeat  the  c 
the  order  of  Mud  court. 


FEOM  SHELBY. 


Appeal  from  the  Cbaaoery  Court.  R.  J.  Morgan, 
Chan  eel  I  or. 

ESTEB  &   ElUOTT,    HaBRIS,   McKiBSICK   &  TURI.BY, 

and  L.  P.  McFarland  for  oomplainants. 
S.  P.  Walker  for  defendant. 
Deaderice,  C.  J.,  delivered  the  opinioo  of  the  Court. 

By  an  act  of  the  Legislature,  passed  in  1866,  the 
City  of  Memphis  waa  empowered  to  contract  for  the 
paving  of  the  streets  and  alleys  of  the  city  with  Nich- 
olson and  stone  pavements,  and  to  asaess  the  costs 
thereof  upon  the  property  abutting  thereon.  Under 
the  authority  of  this  act  the  city  ordained,  in  1S67, 
that  such  of  its  streets  and  alleys  as  the  Mayor  and 
Aldermen  might  designate,  should  be  paved  and  the 
costs  assessed  upon  the  property  fronting  thereon.  The 
ordinance  prescribes  the  manner  in  which  the  city  may 
contract  for  the  work  and  how  the  asseesmente  are  to 
be   collected   off  the   property   owners. 

A  contract  waa  made  with  T.  E.  Brown  &  Co.  to 
lay  down  Nicholson  and  stone  pavements  upon  several 
of  the  streets  of  the  city,  and  as  the  work  progressed 
bills  were  made  ont,  certified  to  be  correct  by  the 
City   Engineer    and    delivered    to   the     contractors,   and 
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were  by  them  presented  for  payment  to  the  owners  of 
the    property   ia   front   of   which   euoh   work   was  done. 

Complainants,  as  they  allege,  paid  large  earns  npon 
BQch  aBaeesments  to  avoid  litigation  and  sale  of  their 
property — the  aasessmenta  having  bees  declared  by  the 
act  and  ordinances  liens  upon  the  property  asaeased. 
Many  of  the  citiiseDS  resisted  the  assessment ;  litigation 
ensaed,  and  at  April  term,  1872,  of  this  coart,  in  tlie 
case  of  SrowH  v.  Hart,  it  was  held  that  such  aaaes^ 
ments  were  illegal,  and  that  the  act  of  the  Legielatore 
and  ordiaanoes  of  the  city  authorizing  the  same,  were 
onoonslitutioaal  and  void.  Then  follows  the  act  of 
the  Ijegislatore  of  March  24,  1873,  empowering  the  dtj 
of  Memphis  to  levy  a  tax,  in  addition  to  other  taxes, 
sufficient  to  pay  the  entire  costs  of  the  pavements,  and 
to  allow  those  who  had  paid  their  assessments  credits 
for  the  same  in  the  payment  of  said  taxes. 

The  city  thereupon  passed  an  ordinance  in  1873, 
snthorizing  the  Mayor  to  issue  certifioates  of  indebted- 
ness to  those  who  had  made  payments  upon  said  as- 
sessments for  the  Nicholson  and  stone  pavements. 
This  ordinance  made  snch  certifioates  receivable  at  their 
fiioe  value  and  interest  in  payment  of  any  tax  there- 
after levied  by  the  city  to  cover  the  costs  of  said 
Nicholson  and  stone  pavements. 

The  form  of  the  certificate  is  prescribed  in  the  or^ 
dinanoe.  It  is,  that  "  The  City  of  Memphis  ia  in- 
debted  to or   order   in  the   sum  of to 

bear  interest  at  the  rate  of  six  per  centum  per  annum, 
from  the day  of nntil  this  certificate  is  re- 
deemed."     It  is  further  stipulated  that  this  certificate 
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is  receivable  only  in  payment  of  any  tax  that  may 
be  levied  by  the  C^ty  of  Memphis  to  cover  the  entire 
ooat   of    laying    said    pavements. 

Id  the  meantime,  Brown  &  Co.  had  brought  boU 
ia  the  U.  8.  Cinjiiit  Court  at  Memphis,  against  the 
<nty  npon  their  contract  and  recovered.  Upon  appeal 
to  the  U.  S.  Supreme  Court  the  decree  was  modified; 
bat  it  was  held  that  the  work  was  done  under  a  con- 
tract with  and  by  the  employment  of  the  city,  and 
that  it  was  liable  to  the  contractors  upon  that  contraot. 
20  Wal.,  311;  and  the  same  having  been  remanded 
to  U.  3.  Circuit  Court,  a  mandamus  was  issued  com- 
pelling the  city  to  levy  a  tas  to  pay  the  amount  of 
the   deoree. 

The  city,  it  is  alleged,  thereupon  levied  a  tax  of 
seventy  cents  on  the  (100,  under  the  mandamus  to 
pay  Brown  &  Co.,  and  also  a  tax  of  same  amount  to 
reimburse  those  who  had  paid  to  the  contractors  under 
the  void  assessment.  This  latter  tax  was  payable  in 
the  city  certificates  of  indebtedness  iesned  to  those  who 
had  paid  the  illegal  asessments.  The  former,  or  "  man- 
damus tax,"  to  pay  Brown's  decree,  was  payable  only 
in  cash,  and  oomplainaots  and  all  others  were  bound 
by  the  ordinance  to  pay  it  in  cash.  These  taxes  were 
imposed  for  the  year  1873,  and  an  additional  "man- 
damns  tax"  of  thirty  cents  on  the  flOO  worth  of 
property  was  levied  for  the  year  1874;  thus  for  those 
two  years,  according  to  the  terms  of  the  ordinance 
levying  the  "  mandamus  tax,"  a  large  additional  tax 
payable  in  cash  was  imposed  npon  complainants,  not- 
withstading  they  held  the  evidence  of  the  city  indebt- 
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•dnsss  to  them  id  an  amount  greatly  ez<ieediDg  the 
unoDntB  of  their  taxes  of  both  kinda;  and  this  in- 
dcbtedness  baTiog  arisen  from  payments  made  by  them 
w  the  eztitigaiehment  pro  tarito  of  the  debt  of  the 
oity  to  Brown  &  Co.,  for  the  payment  of  the  balance 
of  which  the  "vumdamus"  waa  imposed.  The  tax 
eolleetor,  it  ia  alleged,  refneed  to  receive  the  certificates 
of  indebtedneeH  which  were  tendered  in  payment  of 
the   "  mandamua   tax." 

The  bill  further  alleges  that  the  city  is  ineolveut, 
and  that  the  power  to  levy  the  reimbarsing  tax  has 
been  repealed  by  the  act  of  1676,  and  that  said  city 
is  about  to  lay  additional  "  mandafnw  tax "  upon  oom- 
phinants.  The  bill  prays  that  the  city  be  enjoined 
tnaa  further  claim  for  paving  tax  off  complaioaots, 
oatil  t^e  other  tax  payers  have  paid  their  proportion 
of  the   same. 

The  oity  demurred  to  the  bill ;  the  demurrer  was 
overruled,   and   the   city   has   appealed   to   this   court. 

It  is  here  inrasted  for  the  city  that  the  oomplain- 
muts,  npOD  the  facts  stated,  cannot  maintain  an  action 
against  the  city  to  recover  the  assessments  paid  by 
tbem,  and  are  not  entitled  to  any  relief;  that  although 
the  oity  was  the  contracting  party  for  the  tax  payers, 
the  latter  had  voluntarily  paid  the  assessments  and  had 
thereby  ratified  and  adopted  the  acts  of  the  city  per- 
formed by  it  as  the  agent  of  the  parties  assessed ; 
that  taxes  illegally  assessed  and  collected,  cannot  be 
noovered  back,  there  being  no  fraud  or  mistake  of 
ftot,  although  the  payor  is  mistaken  as  to  his  legal 
liability. 
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Mr.  Cooley,  in  hie  recent  work  od  taxation,  at  pags 
-566,  Bays:  "That  a  tax  volantarily  paid  cannot  be 
recovered  back,  has  been  held  b;  the  aDtborities,  with 
very  few  exceptions.  It  is  immaterial  in  such  a  oaae 
that  the  t«x  baa  been  illegally  laid  or  even  that  tbs 
law  under  wbiob  it  was  laid  was  unconstitutional.** 
And  he  cites  nnmeroua  adjudicated  cases  to  sapprart 
the  doctrine  annonnced  in  the  text.  The  rule  is  laid 
down  to  the  same  effect  io  Dillon  on  Mnn.  Corp.^ 
section    751,   and   notes. 

And  while  it  is  true  that  threats,  or  litigation,  or 
apprehension  of  the  levy  of  diatress  warrants  on  prop- 
erty by  the  weight  of  authority  would  not  make  a 
payment  of  taxes  under  such  threats  or  apprehensiona 
compulsory,  yet  where  taxes  have  been  wrongfully  ex- 
acted by  the  State  or  by  a  city,  they  may  and  ought 
to  be    refunded. 

It  is  very  ingeniously  argued  for  the  city,  that  in 
the  contract  for  the  pa?ing  the  oity  contracted  as  agent 
of  the  tax  payers,  and  that  by  the  terms  of  the  con- 
tract the  parties  assessed  were  primarily  liable  to  the 
contractors  and  the  city  merely  the  guarantor  for  their 
performance. 

This  construction  of  the  contract,  though  plauaible 
as  to  some  of  its  expressions,  is  inoonslsteot  with  its 
.obvious  purposes  and  meaning.  As  held  in  20  Wal- 
lace, the  city  was  in  fact  the  contracting  party,  and 
stipulated  in  the  contract  to  have  the  tax  payers  pay 
-directly  to  the  contractors,  thus  providing  for  making 
the  payments  without  the  employment  of  other  agenmes. 
But  the  fund  to  be  provided  for  the  payments  ¥ras  to 
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be  niaed  hy  the  assessments  upoD  tbe  property  holders 
by  the  direat  exeroise  of  the  taziog  power  of  the  oily. 
The  oily  in  fact  made  the  contract  for  the  work  and 
levied  the  taxes  for  the  payment,  and  provided  simple 
and  effective  agencies  for  its  oolleotion. 

The  tax  having  been  wrongfully  and  illegally  im- 
posed, collected  and  applied  to  the  benefit  of  the  city 
in  the  dischfti^  of  its  indebtedness,  it  was  right  and 
lawful  for  the  city  to  provide  for  the  indemnity  of 
those  from  whom  it  had  been  wrongfully  and  illegally 
exacted.       Cool,   on   Tax.,   630. 

This  was  done  by  the  ordinance  already  referred 
to,  pursuant  to  the  act  of  March  24,  1873,  by  whioh 
the  Mayor  was  authorized  and  required  to  issue  cer- 
tificates of  indebtedness  to  all  persons  who  had  paid 
the  illegal  aseessments,  for  the  amount  thereof,  thus 
not  only  acknowledging  their  liability  to  repay  the 
amounts  so  illegally  exacted,  but  foreshadowing  a  mode 
afterwards  adopted,  by  which   the  same  were  to  be  paid. 

The  city  thus  became  bound  by  its  solemn  and 
deliberate  recognition  of  this  indebtedness  and  promise 
to  pay  it.  And  the  recognition  and  promise  enure 
to  the  benefit,  not  only  of  those  who  procured  certifi- 
oates  of  indebtedness,  but  equally  to  all  others  who 
paid  the  assessments ;  tbe  money  having  been  paid  for 
the   benefit  of  the   city,   constitutes   a   debt   upon    it. 

Id  the  case  of  Nelson  v.  TTie  Toxm  of  Millford,  an 
illegal  tax  had  been  levied  and  collected  by  the  as- 
eesBors,  and  they,  to  prevent  actions  against  them  by 
persons  whose  property  had  been  distrained,  refunded 
tbe  tax  so  collected,  and  the  town  anthoritjes  directed 
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that  the  sums  paid  back  by  th«  aseesBors  should  b« 
refunded;  Bubsequently  this  order  to  pay  the  aasesson 
was  rescinded.  But  it  was  held  that  the  vote  to  re- 
fa  ad  to  the  assessors  the  amoaots  refnnded  by  then 
to  the  tax  payers,  was  a  promise  fonnded  upon  a  valid 
consideratioD  and  could  Dot  be  reecioded  by  a  aabse- 
quent   vote.       7   Pickering,    18. 

While,  therefore,  we  are  of  opinioa  that  the  taxes 
of  1873  and  1874,  which  were  levied  to  reimharae 
those  who  had  paid  the  pavement  assessments,  may  be 
paid  by  the  city's  certificates  and  by  its  iodebtedttfln 
for  such  payments,  we  cannot  interfere  with  the  special 
mandamas  tajc  levied  under  the  mandate  of  the  U.  S. 
Circuit  Coart  to  pay  Brown's  debt.  To  do  bo,  wobM 
have  the  effect  practically  to  defeat  the  execution  of 
the  order  of  that  court,  by  diverting  the  means  ioteudcd 
to  pay  Brown's  debt  to  other  pnrposea. 

But  we  hold  that  complainants  are  entitled  to  bb 
account  tA  ascertain  the  amount  due  them  from  tbe 
oity,  and  to  have  a  decree  for  such  sums  as  may  be 
asoertuned   to   be   due   them. 

The  Chancellor's  decree  overruling  the  demurrar 
will  be  affirmed,  and  the  cause  will  be  remanded  for 
answer  and  for  further  proceedings,  in  oouformily  to 
the   principles   of  this   opinion. 

The  ooets  of  this    court  will  be  paid  by   the  ci^. 
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E.  L.  Belches,  Adm'r,  v.  David  Wickebshah  et  ait» 

1.  Subrogation.     Mortgage.     BUls  and  nota.     AdmmUtnjJioa.     Itadixnt 

prooeedtngi.  Chojieery  practice.  The  heira  of  an  eetaw,  on  the  a«sump- 
lion  that  it  wae  solvent,  paid  off  certain  mortgages  on  lands;  iuhse- 
qnently,  on  discovering  their  mislake,  they  ciaira  to  bo  subrogated  to 
the  rights  oi  the  mortgagors  agaiDBt  the  lands.  Sdd,  that  if  the  fads 
and  circamatancea  ahov  definitelv  that  at  the  time  of  pajment  snch 
right  waa  not  intended  to  be  exercised,  or  coula  not  be  exercised  with- 
out injustice  to  others,  then  no  such  right  can  be  held  to  exist.  They 
cannot  claim  benefit  of  subrogation  hy  any  pott  faeta  intention,  wiah 
or  interest  growing  out  of  BubsequeDt  wants.  The  right  and  intention 
mu«t  both  concnr  to  make  a  case  of  subrogation. 
Case  cited :    Mitchell  v.  Mitchell,  S  Hum.,  3S1-2. 

2.  Saub.    Same.     Jtidgmenii  and  decreet.     Lien,      Nor  are  the  heirs  in  such 

caae,  entitled  to  anj  priorilv  over  other  general  creditors,  because  they 
have  paid  ofi' judgments  had  against  their  intestate,  during  his  lifetime, 
when  the  lien  of  the  jndgmentB  bo  paid*  had  expired,  hj  not  having 
been  enforced  within  the  twelve  months  provided  hj  law. 

3.  Same.      Same.      Ettoppd.      If  the  heirs  have  had  their  claims  proved 

before  the  Clerk  and  Master,  and  had  them  allowed  as  simple  credit- 
ors in  his  report,  it  being  confirmed  without  exception,  the  court  say; 
It  is  probable  that  this  of  itself  would  operate  as  an  estoppel  upon  the 
heirs,  aa  showing  a  purpose  not  to  rely  on  the  right  of  subrogation. 
The  parties  may  come  in  on  the  fooling  of  their  claim  for  debts  paid, 
by  virtue  of  such  report  and  its  confirmation,  by  a  decree  of  the  court, 
which  has  not  been  disturbed,  and  cannot  now  he  assailed. 

4.  Save.     Same.     Suggeition  of  inaoheneg.     ComUy   OoitrL       Rr  CWiom. 

We  held  at  the  last  term,  in  the  case  of  Bryant  c.  Campbell,  that  by 
statute,  suggestion  of  insolvency  can  atone  be  made  in  the  County 
Court.  But  treating  the  suggestion  as  a  nullity,  under  a  bill  for  the 
administration  of  a  complicated  estate,  with  all  parties  in  interest 
before  the  court,  they  will  be  bound  by  a  decree  apportioning  the  fund 
among  them  upon  principles  of  equality. 


FROM  SHELBY. 


Appeal   from   the   Chancery  Court.      R.  J.  Moboan, 
Chaooellor. 


Belcher  v.  Wickerebun. 

E.  L.  Belcher,  H.  G.  Smith  and  Geo.  Gastt  for 
oomplainant. 

Smith  &  Jefferson   for  defeadant. 

FsEEHAK,   J.   delivered   the   opinion   of  the   court. 

James  Wickereham  died  in  Memphis,  June  1866, 
leaving  five  brothers  and  one  si8t«r,  resident  in  Ma8- 
Bachusett  and  Ohio,  as  his  only  heirs  and  distributees. 
Administration  was  regular! jr  granted  on  his  estate  at 
July  term  of  County  Court  of  Shelby  county,  to  E. 
W.  Wickereham.  Only  about  $5,639  came  to  his 
hands  of  personal  assets,  but  the  intestate  had  left, 
what  was  then  thought  to  be  a  splendid  estate  in  lands 
and  city  property,  estimated  at  from  $200,000  to  $250,000 
in  value.  Wickersham,  the  first  administrator,  pro- 
oeeded  with  his  administration  until  April  12th,  1868, 
when  he  made  a  settlement,  resigned  and  was'  dis- 
charged of  bis  trust.  The  present  complainant,  E.  L. 
Belcher,  was  then  appointed  administrator  de  bonis  non, 
and  entered  at  once  upon  the  duties  of  his  office. 
The  original  bill  in  this  case  was  filed  by  him  May 
13th,  1868,  and  goes  in  its  main  features  upon  the 
idea  of  seeking  a  sale  of  real  estate  descended  to  heirs, 
for  the  payment  of  debts,  the  personalty  having  al- 
t«ady  been  exhausted  by  the  previous  administrator 
properly,  unless  possibly  some  stock  in  the  Memphis 
Theatre  Company  remained  as  personalty,  which  we 
Deed  not  notice  or  determine  at  present.  The  allega- 
tions of  the  bill  in  this  feature  of  it,  are  all  made 
in  conformity  to  the  act  of  1827,  ch.  54,  embodied 
in  the  Code,  section  2267.      It   contains  a  prayer  based 
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on  its  etatementa,  that  the  coart  will  nrder  the  sale 
of  so  mncb  of  the  real  estate  as  may  be  proper  for 
the  purpose  of  paying  the  debts  ascertained  by  an  to- 
eonnt,  and  that  snob  debts  and  demands  as  may  have 
been  proven  and  allowed  be  paid,  and  for  all  proper 
orders  and  decrees  necessary  for  carrying  oat  the  ob- 
jects of  the  hill.  In  addition,  however,  to  this  is 
ashed,  "that  to  this  end,  the  matter  of  the  adminis- 
tration of  said  estate  and  all  complainant's  accounts 
and  settlemento  as  snob  administrator,  be  transferred 
from  the  County  Court  of  Shelby  to  this,  (the  Chan- 
cery) Court,"  and  then  a  prayer  for  such  other  and 
general  relief  as  the  nature  and  equity  of  tbe  case 
may  demand. 

It  is  proper  to  say  here,  that  this  bill  contains  a 
history  of  the  previous  administration,  together  with 
that  of  a  number  of  the  largest  debts  due  from  the 
estate,  with  statement  of  dates  and  amount  secured  by 
mort^ges,  deeds  of  trust,  and  perhaps  judgments  ob- 
tained in  the  lifetime  of  James  Wickersham,  These 
creditors  are  made  parties  to  the  bill,  and  publication 
is  asked  to  be  made  for  all  others  having  debts  or 
demands  of  whatever  kind  against  the  estate,  to  come 
in  and  make  themselves  party  to  the  proceedings  for 
tbe  purpose  of  having  their  claims  allowed. 

In  this  last  aspect  of  this  bill,  as  well  as  in  the 
matter  contained  in  its  general  features,  it  may  well 
be  teken  as  a  bill  by  an  administrator,  in  a  case  of 
complication,  to  administer  the  estate  under  the  direc- 
tion of  a  court  of  chancery,  sometimes  called  a  bill  of 
conformity,  because  by  it,  the  administrator  undertakes 
8— VOL.  9. 
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to  oonfoTm  to  the  decrees  of  the  coort,  or  the  ored- 
kore  are  compelled  to  do  bo.  See  Stoiy  Eq.  Jur., 
Vol.   1,  see.  544,  and  aiicceeding  sectiona. 

Pasaiog  &om  this,  however,  we  proceed  to  the  fea- 
ture of  this  case  which  brings  np  the  main  queetioBi 
to   be   determined   by   us  on   this   appeal. 

On  July  let,  1872,  the  heirs  of  James  WickershBm, 
who  were  made  defendants  to  the  original  bill,  filed 
a  petition  in  the  ca^ise,  in  which  they  set  forth  the 
matters  of  equity  now  to  be  determined.  This  peti- 
tion was  dismissed  by  the  Chancellor,  from  which  aa 
appeal  is  prosecuted  to  this  court. 

We  need  not  go  into  the  details  minut«ly  of  th» 
matters  thus  stated,  but  will  only  refer  to  such  matters 
as  may  serve  to  raise  the  questions  debated  before  us, 
and  raised  by  the  record.  It  is  proper  to  say  here, 
however,  that  under  the  original  bill  an  account  ot 
considerable  indebtedness  of  the  estate  had  been  taken, 
and  a  portion  of  the  lands  had  been  ordered  to  be 
sold  by  special  commissioners  agreed  on  by  the  parties, 
and  some  of  tbeae  lands  bad  been  sold  in  pursuanoe 
of  said  decree.  In  the  meantime,  in  August,  1870, 
it  bad  been  suggested  to  the  court,  that  the  estate  was 
insolvent,  so  that  this  fact  may  be  assumed  as  ascer- 
tained and  well  known  to  petitioners  before  filing  the 
petition   of  July,    1872. 

This  petition  commences  by  asking  that  the  bid- 
dings be  opened  as  to  sale  of  a  valuable  piece  of 
property  known  as  the  old  poet  office  building,  which 
had  been  bid  ofi"  by  Heury  G.  Smith  at  $20,000,  but 
which  had  not  been   confirmed.       They  ofier  to  advanc 
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the  M  OB  sftid  properly  to  tbc  sqm  of  |23,50(L 
They  clain  th&t  the  estate  is  indebted  to  then  ia 
largely  sore  dun  this  sum,  «ttd  that  they  aire  entitled 
to  be  paid  what  is  doe  tbesi  in  full,  whether  tJM  es- 
tate is  lolTeat  er  isBoiveat.  They  offer  to  take  the 
property  at  a  oash  valnalion  for  the  above  sum,  lea* 
taxes  and  charges  that  may  be  apon  the  same,  and 
«redit  their  debt  with  the  amount.  They  thea  proceed 
to  give  the  history  of  their  claim  thus  set  sp,  whielh 
is  aubstantwlly   as   loUows : 

That  the  estate  was  deeioed  at  first  amply  solveat. 
and  for  several  years  after  the  first  ad  miDist  ration 
granted.  That  next  to  the  real  estate,  a  large  amouat 
af  theatre  stock  was  deemed  most  valuable  to  the  e^ 
tale.  That  the  estate,  however,  had  turned  out  very 
diffepeatly  from  first  calculations,  owing  to  the  depre- 
oiatioR  in  valne  of  real  estate.  The  estate  had,  how- 
ever, been  estimated  at  $200,000,  while  the  debts  up 
to  May,  1S88,  were  not  thought  to  be  more  tbap 
$54,000.  A  lai^  portion  of  the  estate  descended  to 
the  heirs  was  eucumbered  by  liens,  some  mortgages, 
some  deeds  of  trust,  judgments  and  taxes,  State,  county 
and  municipal.  The  theatre  stock  also  was  eocumr 
bered  by  two  mortgages  to  the  extent  of  over  $11,000. 
There  was  other  large  indebtedness,  but  as  petitionee 
say  correctly,  no  susfNcion  of  insolvency.  We  majr 
add,  OB  the  contrary,  it  was  thought  by  the  heirs, 
that  they  had  inherited  a  magnifioeut  estata.  lu  fact, 
if  property  had  remained  at  its  then  value,  it  is  probp 
«ble   it  wofdd   have   been   a   considerable   eeUte,  if  prw- 
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dently  managed,  notwithstanding  the  large  indebtedness 
ultimately  developed. 

However,  to  proceed,  it  appears  that  the  heirs, 
SDxious  to  save  the  real  estate,  in  oonneotion  with  end 
by  the  aeeent  of  the  administrator,  undertook  to  dis- 
.uhai^  the  debts  and  ineumbranoes  on  the  property- 
descended  to  them.  In  carrying  out  this  purpose,  they 
appropriated  a  very  lai^  sum  derived  from  the  rents- 
of  the  property,  together  witb  proceeds  of  a  portion 
of  the  real  estate  which  they  sold,  to  payment  of  these 
debts.  In  this  way  and  by  means  borrowed,  they 
claim  to  have  dischai^ed  upwards  of  $117,000  that 
was  against  the  estate;  of  this  sum  they  say  upwards 
of  ?76,000  was  obtained  from  rents  of  the  property 
and  sales  of  land,  leaving  upwards  of  ?40,000  paid  over 
and  above  the  sums  derived  &om  the  above  sources. 

This  is,  in  substance,  the  statement  of  the  petition, 
'though  the  precise  amounts  we  have  not  assumed  to 
give.  While  claiming  that  the  rents  were  not  bound 
to  have  been  appropriated  to  payment  of  debts,  but 
were  their  own  moneys,  at  any  rate  until  after  sugges- 
tion of  insolvency,  they  say,  they  are  not  inclined  or 
disposed  to  make  any  claim  as  to  them,  at  least  if 
the  remainder  of  their  claim  is  allowed  in  fiill.  If 
'not,  however,  they  insist  on  their  entire  claim.  The 
main  point  of  their  claim  rests  on  the  assumption, 
that  they  pud  debts  that  were  encumbrances  &zed  on 
the  land,  either  by  mortgage,  deeds  of  trust,  judgment, 
"or  taxes  which  were  liens,  and  that  these  payments 
-were  made  when  the  estate  was  deemed  solvent  by  all, 
and  being  administered    by  the    administrator   as  such. 
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We  will  ex&mme  these  qaesttone  go  &r  as  is  ne- 
^Kasary  separately,  as  some  of  them  probably  stand  on 
.grODDds  variant  from  the  others.  We  will  not  go  into 
particulars  so  as  to  fix  the  time  when  payments  were 
iuade,  for  inetanoe,  on  the  jadgmenta,  but  content  onr- 
4elves  by  laying  down  the  principles  on  which  the 
rights  of  the  parties  rest  in  each  particular  case  or 
-oUss  of  cases. 

First,  as  to  judgments  had  against  James  Wieker- 
eham  in  his  lifetime.  It  wilt  be  seen,  that  the  ground 
on  which  petitioners'  stand,  is  the  right  to  subrogatdoD 
to  the  place  of  creditors  whose  debts  they  have  paid, 
which  can  and  does  only  mean,  that  they  stand  in 
^eir  places,  take  their  shoes,  as  to  these  debts,  on  the 
iprinciple,  as  it  is  sometimes  stated,  of  an  equitable 
Msignment  of  the  debt ;  that  is,  not  an  assignment 
-in  &ot  made,  but  a  payment  made  under  such  cir- 
onmstances  that  a  conrt  of  equity  treats  it  aa  an  as- 
signment in  law,  and  gives  the  party  paying  the  ben- 
efit of  the  debt  with  it«  securities  that  were  in  the 
hands  of  the  creditor,  for  bis  reimbursement.  This 
is  very  clearly  deducible  from  the  statement  of  one 
case  tlluetrative  of  the  application  of  this  doctrine  by 
Mr.  Story,  Eq.  Jur.,  Vol.  1,  sec.  562.  He  says; 
"If  a  specialty  creditor,  whose  debt  is  a  lien  on  the 
real  estate,  receive  satisfaction  out  of  the  personal  as- 
aets  of  the  deceased,  a  simple  contract  creditor,  (who 
has  no  claim  except  on  these  personal  assets),  shall  in 
-equity  stand  in  the  place  of  the  specialty  creditor 
gainst  the  real  assets,  so  far  as  the  latter  shall  have 
ezhaosted  the  personal  aseets  in  payment  of  his  debts. 


md  no  further.  If,  however,"  he  wMb,  "  the  apecitlity 
oreditor  hiaiaelf  eaunot  affect  the  real  est»t«,  as  if  l^e 
beirs  are  not  bound  by  the  specialty,  or  if  there  is 
BO  peraoaal  oovenaot  liiadiDg  the  party  to  pay,  or  if 
Hie  creditors  are  not  creditors  of  the  same  person,  and 
have  not  aoy  demand  against  both  funds,  as  being  the 
property  of  the  same  person;  in  theae  and  the  like 
cases  there  is  no  ground  for  the  interposition  of  courts 
of  equity." 

Such  is  the  uniform  statement  of  the  principle,  in- 
Tolviog  at  a)l  times  the  idea  of  substitution  to  the 
lights  of  another,  but  to  nothing  more.  Such  is  the 
principle  administered  by  this  court  in  the  case  of 
Mitchell  V.  Mitchell,  8  Hum.,  361-2,  where  a  legatee 
who  had  paid  a  judgment,  or  execution,  which  was  a 
lien  on  slaves,  and  the  right  to  subrogation  to  tlie 
nght  of  the  creditor  in  the  case  was  upheld,  but  only 
to  the  precise  rights  of  the  creditors,  as  appears  from 
the  whole  case,  the  right  of  the  party  paying  one  of 
tiie  debts,  which  had  not  been  reduced  to  judgment, 
being  held  only  to  constitute  such  party  a  simple 
eredilor,  as  was  the  party  who  held  the  debt.     Ibid,  361. 

This  must  l>e  so  on  sound  principle  as  well  as 
antbority,  for  the  party  paying  the  debt  of  another,  and 
•eeking  reimbursement  by  way  of  subrogation,  cannot 
be  held  to  have  changed  the  character  of  the  debt 
thus  paid,  to  have  given  it  any  more  dignity  by  such 
payment,  nor  to  have  added  anything  to  its  eflecttve- 
BesB,  as  a  chai^  upon  the  debtor,  whose  debt  has 
been  discharged. 

Assuming    Uits   to   be    settled,   the   result  is,   tluit   if 
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the  lien  of  the  jadgmentB  paid  off*,  recovered  against 
Jamea  Wickersham  to  his  lifetime  bad  expired,  by  not 
having  been  CDforoed  withiD  the  twelve  months  pro- 
vided by  law,  before  payment  by  the  heirs,  then  there 
was  no  lien  to  which  they  could  be  substituted  by 
reason  of  such  payment,  and  they  could  not  create  one 
or  revive  an  expired  one  by  simply  paying  the  judg- 
oaenta.  It  is  not  denied  in  argument,  we  believe, 
that  Buoh  is  the  fact  with  reference  to  the  judgments 
paid  off  by  the  heirs.  See  L.  Cases  in  Eq.,  Vol.  1, 
145   eL  geq.,   and   oases   cited. 

This  disposes  alone  of  the  question  of  priority  by 
^ason  of  the  assumed  judgment  lien  on  this  aspect  of 
the   question. 

The  next  question  presented  for  consideration  is,  as 
to  the  claim  to  be  paid  in  full,  based  on  payment  of 
debts   secured    by   mortgages  and   deeds  of   trust 

The  property  known  as  the  post-ofBce  building  and 
the  library  building,  with  the  lots  on  which  the  houses 
are  situated,  comprise,  we  believe,  the  landed  estate 
which  was  thus  charged — at  any  rate,  this  property  is 
the  principal  property  thus  encumbered  by  mortgf^ 
or  deed  of  trust.  The  fects  in  reference  to  this  prop- 
erty may  be  briefly  stated  as  follows:  J.  Wickersham 
in  bis  lifetime,  had  given  varioas  deeds  of  trust  that 
need  not  now  be  specified,  on  this  property  to  secure 
payment  of  large  debts.  In  1867,  the  heirs  made  an 
arrangement  by  which  they  took  up  the  former  deede 
of  trust,  got  additional  time  on  the  debts  secured  on 
the  post  office  building,  perhaps  paying  something  on 
them   in   cash,  and  gave  a  new  deed  of  trust  on  this 
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property  to  secure  the  amounts  due.  This  deed  wu 
made  to  different  trustees,  and  was  evidently  intended 
at  the  time,  and  did  Batisfy  and  discharge  the  former 
trnat  deeds  on  the  property.  They  olum  now,  how- 
ever, that  having  satisfied  these  debts,  they  are  enti- 
tled to  be  substituted  to  the  rights  of  the  creditors 
thna  paid,  under  these  deeds,  of  trust.  This  olum 
ofwnot  be  allowed  on  any  principle  which  we  deem 
«oand.  First,  it  is  beyond  all  question,  that  the  right 
to  subrogation  is  to  arise,  and  must  grow  up  at  the 
time  of  payment.  It  is  a  right  that  the  party  can 
waive  if  be  ohoosee  so  to  do.  It  cannot  be  forced 
on  him;  on  payment  in  the  case  of  a  surety,  (the  molt 
common  case  of  subrogation),  the  surety  baa  the  right 
to  stand  in  the  place  of  the  creditor,  as  to  securities 
he  may  have  taken  from  his  principal,  and  have  them 
enforced  for  his  benefit,  but  he  cannot  be  compelled 
to  resort  to  this  remedy;  and  Mr.  Dixon,  in  his  work 
on  Subrogation,  lays  it  down,  "  that  he  baa  option  to 
resort  to  hia  principal  directly,  or  to  become  substi- 
tuted to  the  creditor's  rights."  Sec.  175.  He  even 
maintains  that  some  act  is  necessary  on  the  part  of 
the  sarety,  to  manifest  his  election  and  to  show  ao- 
ceptance  of  the  right  which  the  law  gives  him.  With- 
out, however,  going  thns  far  at  present,  we  think  it 
beyond  doubt  that  the  option,  in  all  cases  where  the 
right  of  substitution  may  arise,  is  with  the  paying  party. 
If  the  facts  and  circumstances  show  definitely,  that  at  the 
time  of  payment,  such  right  was  not  intended  to  be  exer- 
cised, or  ooald  not  be  exercised  without  injustice  to  others, 
then  no  such  right  can  be  held  to  exist.      How  are  the 
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fteta  here?  A  n«w  deed  of  trust  on  each  of  these 
propertiee  is  given,  and  thoa  the  old  ones  Batiafied. 
Certainly  it  vaa  not  intended  at  the  time  that  the 
last  deeds  should  be  in  the  nature  of  second  mort- 
gages, and  sabject  to  the  first.  But  again,  could  the 
former  deeds  of  truat  have  been  enforced  against  the 
property  after  execution  of  the  second  ones?  Certainly 
not,  and  why?  Because  the  first  were  satisfied,  oan- 
oelled,  and  by  clear  understanding  of  all  parties  were 
never  to  be  held  as  existent  charges  on  the  property. 
This  alone  disposed  of  them  and  forever.  The  heirs 
cannot  now  come  in  and  claim  the  benefit  of  them, 
by  any  ex  post  facto  intention,  wish,  or  interest  which 
may  have  arisen  to  them,  growing  out  of  subsequent 
events.  Snob  is  the  doctrine  laid  down  in  L.  Cases 
io  Eq.,  Vol.  1,  p.  155,  where  it  is  said  that  even  in 
ease  of  surety,  "  the  question  whether  he  meant  to 
purchase  or  to  extinguish,  is  a  question  of  fact,  and 
not  of  law,  it  being  settled  that  the  right  and  inten- 
tion must  both  concur  to  make  a  case  of  subrogation. 
Hence  a  payment  even  by  a  surety  will  be  an  extin- 
guishment, and  consequently  preclude  the  right  to  be 
Bobrogated,  if  the  circumstances  of  the  ease,  or  his  ao- 
oompanying  declarations  are  such  as  to  show  that  he 
meant  to  extinguish  the  debt,  and  not  keep  it  alive 
for  his  benefit."  See  also  Starr  v.  EUia,  6  J.  Ch.  R., 
396;  Qardn^-,  Adm'r,  v.  Astor,  3  J.  C.  R.,  65.  In 
these  cases  the  mortgages  had  been  paid  off  by  the 
owner  of  the  equity  of  redemption  and  assigned  to  bim. 
It  was  held  by  Chancellor  Kent,  that  they  were  for- 
ever extinguished,   unless    something   had   been   done   at 
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Abe  time  of  taking  tbem  up,  witji  a  view  that  tbej 
should  be  kept  alive.  Numerous  authorities  might  be 
cxted   to   the   same   effect. 

Here  we  may  close  this  branch  of  the  oaae  by 
Mtying,  that  it  is  not  only  not  sbuwn  that  tbeee  parties 
intended  to  keep  alive  any  oharge  on  this  or  any  otber 
property ;  but  on  the  oontcary  it  ia  clearly  shown, 
l^t  at  the  tiiue  of  paying  tbem,  and  for  years  after, 
they  had  precisely  the  opposite  purpose.  This  is  evi- 
denced in  the  clearest  manner,  not  only  by  all  the 
facts  in  the  record,  but  most  strikingly  in  the  ^ate- 
Meots  of  tbe  petition  of  the  parties,  in  which  they 
ahow,  that  the  debts  were  paid  with  the  view  of  re- 
lieving tbe  estate  entirely  from  the  burden,  and  thus 
saving  to  the  heirs  what  they  deemed  at  the  time  a 
jfortone,  in  property  yielding  a  splendid  income,  as 
evidenced  by  tbe  fact  that  about  seventy-five  thousand 
dollars  of  debts  had  been  paid  out  of  the  rents  in  a 
few  years.  But,  one  other  &ot  is  conclusive  against 
the  parties  in  this  view;  that  is,  that  they  proved 
tlieir  claims  before  the  master,  had  them  reported  on 
and  allowed,  ae  simple  creditors,  in  the  report  filed 
February,  1870,  which  report  was  confirmed  without 
exception  25lh  of  March  afterwards,  and  is  one  of  the 
debts  for  which  the  leal  estate  is  ordered  to  be  sold. 
It  is  probable  that  this  of  itself  would  operate  as  a 
conclusive  estoppel  upon  the  heirs,  as  showing  definitely 
a  purpose  not  to  rely  on  the  right  of  subreption  in 
this  case. 

It  is  insisted,  however,  that  all  this  was  done  under 
a   mistake   of    faets,   and    therefore    cannot    be   held   to 
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vfibot  the  elaim  now  made.  This  «»ii&ot  avail  tbeu, 
beeause  it  is  extremflly  doubtful  whether  tkere  wai 
•By  mistake  of  tb«  &ot«  ae  they  existed  at  the  time;. 
Uke  property  was  (hen  estimated  at  value  perhaps  Buffi- 
oieot  to  bave  jastified  the  oonclusion  that  the  estate 
tras  amply  solvent.  The  shrioks^  in  value  eitioe  that 
period  has  changed  all  this,  but  this  is  only  a  misfor- 
toae  to  the  parties,  and  c^not  be  properly  used  as  the 
basis  of  a  claim  based  on  the  idea  of  a  mistake  of 
facts,  against  whieh  relief  should  be  granted.  In  ad- 
dition, it  may  well  have  been,  that  if  the  heirs  had 
Dol  intervened,  the  creditors,  or  the  administrator,  would 
%t  an  early  period  have  resorted  to  the  real  estate  for 
tbe  BatisfaotioD  of  their  debts,  bad  it  sold  while  prices 
were  high,  and  it  yielding  a  splendid  income  from 
rents,  and  thns  all  creditors  might  have  been  paid — 
probably    a   surplus   left  to   the   heirs. 

Be  this  as  it  may,  we  are  well  satisfied  with  oar 
oonclusion,  that  they  have  now  no  right  whatever  to 
stand  as  preferred  creditors,  and  be  allowed  to  receive 
their  elaim  in  full,  to  the  exclasion  of  other  creditors 
of  the  estate.  This  oonclusion  applies  equally  to  the 
theatre  stock,  the  trusts  on  which  they  discharged,  and 
for  the  same  reasons. 

It  is  proper  to  say,  that  we  do  not  deem  it  neces* 
■ary  to  review  in  detail  the  authorities  cited  by  peti- 
tioners. We  have  examined  them  carefully,  and  have 
contented  ourselves  with  stating  what  we  hold  to  be 
the   sound    rule   applicable   to   the   case   before   ue. 

The  question  seems  fairly  before  us,  whether  the 
parties  are  entitled   to  come  in  as   other  oreditns  of  the 
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estate  on  the  footiDg  of  their  claim  for  debts  paid. 
We  think  they  may,  by  virtue  of  the  report  of  the 
olerk  alluded  to  allowing  their  olaima,  whioh  has  beeo 
confirmed  hj  a  d«cree  of  the  ooort.  That  decrae 
standa  nnreveraed,  and  could  not  be  reversed  or  re> 
viewed  now,  beoanse  nnezeepted  to,  and  must  etand  as 
«  oonclnaive   adjudication  of  their  rights  on  thia  anbjeot. 

As  to  the  theatre  stock,  we  hold  thia  property  mnat 
now  be  treated  aa  realty  belonging  to  the  estate.  The 
stock  represented  the  entire  property,  and  thia  has 
been  purchased  and  belongs  to  the  estate,  so  that  the 
lot  and  building,  aa  well  as  the  stook  repreaenting  it, 
are  in  the  same  hands,  and  the  atook  thaa  merged 
into  the  property  itself.  It  would  be  absurd  for  the 
same  party  to  bold  the  real  estate  and  the  stook  rep> 
resenting   it   aa   separate   properties. 

The  question  has  been  presented  in  argument  that 
thia  whole  proceeding  is  erroneous,  because  of  the  sug- 
gestion of  insolvency  in  the  Chancery  Court  alone. 
That  Bu^estioD  could  alone,  by  statute,  have  been 
made  in  the  County  Court,  aa  we  held  in  the  case  of 
Oampbell  v.  Bryant  d  aX.,  at  last  term.  But  treating 
it  aa  a  nullity,  the  bill  is  one  well  known  to  the 
forms  of  the  court  as  a  bill  for  the  adminiatration  of 
a  complicated  estate,  and  the  chancery  court,  under 
this  well-eettled  jurisdiction,  can  proceed  to  adminiater 
the  assets  thus  brought  within  its  jurisdiction,  and  ap- 
propriate them  to  the  payment  of  debts  in  accord  with 
its  long  settled  practice.  If  not  enough  to  pay  debts 
in  full,  all  the  creditors  aa  well  as  heirs  being  before 
the    court,  and    having    submitted    to  the    jurisdiction. 
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will  be  boQDd  hj  the  deoreea  and  orders  made  in  th» 
owe,  apportioning  the  fund  among  them  on  the  prio- 
oiple  of  equality.  When  this  is  done  in  aooord  with 
the  prater  of  the  bill,  the  acoounts  of  the  admioiBtra- 
tor  will  be  passed  upon  by  decree  of  the  court,  and 
thus  the  admioistration  finally  settled  by  binding  decree 
of  a  ooort   of  competent  jariBdiotion. 

The  qaestiona  made  on  the  exoeptions  filed  to  re- 
port of  the  clerk  and  master,  are  not  before  us,  as  no 
action   was   taken   on   them   by   the   Chancellor. 

We  believe  this  disposes  of  all  the  questions  Int- 
imately before  ns  in  the  case. 

A  decree  will  be  drawn  in  aooord  with  this  opin- 
ion. The  008t«  of  this  court  will  be  paid  by  the 
petitioners.  The  case  will  be  remanded  to  be  further 
iwoceeded  in. 

Fbeehah,  J.,  delivered  the  following  additional 
OfMnion : 

We  are  asked  to  examine  several  questions  of  de- 
tail supposed  to  arise  in  this  case,  in  order  to  a  mod- 
ification  of  the   decree   ordered   in   former  opinion. 

The  case  is  before  na  alone  on  the  matter  of  the 
petition  filed  by  the  heirs. 

It  is  assumed  that  judgments  paid  before  the  twelve 
months  in  which  the  lien  existed,  are  not  included  in 
the  decision  made.  This  is  a  mistake.  The  first 
proposition  on  this  question  refers  to  payments  of  judg- 
ments made  after  lien  expired,  it  is  true;  but  the 
more  general  propositions  of  the  balance  of  the  opinion 
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oover  all  oasea  of  the  kind  when  sobstitutioD  might 
be  sought.  The  pnneiple  ia,  that  it  ia  at  Um  option 
of  the  party  praying,  in  a  proper  case,  wkether  ha 
elarm  suhBtitntioR  or  not ;  and  ik&t  the  facte  ehow 
olearly  thin  was  not  proposed,  but  t^a  contrary,  that 
it  was  a  payment  of  a  charge  on  t^e  land,  by  the 
owners  as  owners  and  for  their  own  benefit,  voluntarily 
made,  with  the  purpose  of  finally  eztinguishing  all  liens 
and  not  of  contiBuing  the  charge  on  the  property. 
This  includes  all  paymeote  nade  by  the  heirs  as  ttx 
as  we  oan  see,  except  amount  paid  for  theatre  stock. 
All  we  find  in  the  petition  in  reference  to  this  stock 
is,  that  the  heira  claim  to  have  purchased  it  for  the 
estate,  and  yield  the  estate  in  their  petition.  They 
do  not  ask  any  reimbursement  for  it  in  the  petition, 
but  by  fair  implication  it  ia  excluded  from  the  petiti<w 
as  8  claim,  by  confining  the  relief  sought  expressly 
io   the   matters   specified. 

We  need  not  discuss  this  question,  as  it  is  not  be- 
fore us  in  a  form  to  further  authorize  its  decision  on 
the   petition   from    which    the   appeal   is   prayed. 

As  to  costs  of  this  court,  on  reflection,  we  think 
they  may  well  be  charged  to  the  administrator,  or  the 
estate  rather  in  his  hands,  as  petitioners  have  succeeded 
in  modifying  the  decree  of  the  Cbanoellor,  which  sim- 
ply dismissed  it. 

With  this  change,  the  decree  will  be  drawn  aa 
<lirected   in    former   opinion. 


APRIL  TEKM,  1877. 


Luiklord  «.  Lewia. 


W.  P.  liAMKPOED,    Adm'r,  of  W.  J.    Liewia,  deo'd,    v. 

Mary  A.  Lewis  et  aL 

and 

IfABT  F.  Lewis  v.  S.  M.  Glenn,  GuardUa,  etc.,  et  aL 

HoMBREAlr.  Doieer.  Widou  not  mlitUd  to  both.  What.  Adminutrvlioti, 
Where  «  hnaband  has  died  id  1869,  tlie  rigbla  of  his  widow  to  home- 
■teiid,  etc.,  &Te  determined  b^  the  act  of  1S6S,  which  doeo  not  enlarge 
the  widow's  rights  or  interest  in  her  hosbaitd'B  aitat«,  an  agBiniit  the 
adminiMraCor.  A  homestead  ii  not  among  the  articlea  exempt  Enun 
execution,  which  descend  to  the  widow,  and  not  to  the  administrator; 
her  rigfaU  to  such,  are  aa  the  head  of  a  family,  a^inst  a  creditor, 
wIk>  is  aeeliing  to  enforce  his  debt,  by  execution  or  attachment. 

Caae  cited:    Merriiaan  v.  LaceGeld,  4  Hein.,  220. 

Codecited;    Sections  2114(i,  2115. 

Actflcit«d:    Act8of  1S6S;  Sec.  2,  1870. 


FBOM   LAUDERDALE. 


Appeal  from    the  Chaocery  Court.      H.  S.  Livmo- 
ffTON,   Chaocellor. 

Wilkinson  &  Wilkebson  for  Lankford. 

Lynn  &  Oldham   for  M.   F.   Lewie. 

Steele,  Marley  &  Steele  for  Gleon  et  aL 

Fbbehan,   J.,   delivered   the    opinion    of   the    eouit. 

W.   J.    Lewis   died     September,    1869,   leaving    com* 
plainant   in   the    croas-bill    hia   widow,   and   the   six   de* 


I^nkford  V.  Lewis. 

fencUnta  his  ohildren,  as  hU  heirs;  as  stated  at  the 
bar,  the  children  are  his  obildren  by  a  former  wife. 
Lewie  left  two  tracts  of  land.  The  widow  petitioned 
for  and  had  her  dower  assigned  her  in  the  lands  of 
her  husband;  after  this,  a  petition  was  Bled  by  the 
administrator  to  sell  land  for  the  payment  of  debts, 
on  the  ground  of  exhaustion  of  personal  assets.  Id 
the  decree  ordering  the  sale,  it  is  stated  that  the  widow 
"waives  her  right  of  homestead  as  against  the  debts 
of  the  estate,  hot  reserves  her  right  to  her  homestead 
out  of  any  laud  after  the  debts  of  said  estate  have 
been   paid."       This   decree   was   made   May  term,   1872. 

The  case  baa  been  argued  before  ns  on  the  aseump- 
tion  that  the  widow  was  entitled  to  the  benefit  of  the 
homestead  in  addition  to  dower,  under  the  act  of  March 
12th,  1868.  The  right  of  the  widow,  it  may  be  cor- 
rectly  assumed,  whatever  it  is,  rests  on  this  act,  the 
husband   dying   in    1869. 

The  act  of  1868  is  as  follows,  Sec.  2:  "That  the 
homestead  of  any  housekeeper  or  head  of  a  family, 
residing  in  this  State,  to  the  value  of  one  thousand 
dollars  instead  of  five  hundred,  as  now  provided  by 
law,  consisting  of  a  dwelling  house  and  out-buildings, 
and  land  appurtenant,  occupied  by  such  person  as  a 
homestead,  shall  be  exempt  from  execution  or  attach- 
ment, for  the  debts  of  any  such  head  of  a  family  or 
housekeeper." 

We  think  it  too  clear  for  argument,  that  this  act 
alone  applies  to,  and  gives  the  homestead  as  against 
a   creditor   of  the  head  of  a  family  or  householder,  who 
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Xi&nUovd  ti.  Lawii. 


is  seekiDg  to  enforce  trie  debt  by  exeontion  or  atftott- 
ment,  against  such  hoaseholder  or  head  of  a  family. 
It.  is  true  See.  2115,  which  requirea  the  deolanition 
of  intention  to  olaim  a  homestead  to  be  registered,  is 
repealed  by  f^e  act,  but  the  other  provisione  remain, 
and  only  provide  the  mode  of  setting  it  apart,  but  do 
not  giye  any  right  to  the  widow,  or  any  estate  to  her 
in  the  land.  Id  fact  her  rights  are  not  intended  to 
be  affected  by  these  statutes,  she  being  simply  left  as 
before  to  her  right  of  dower  on  the  death  of  the 
husband.  The  first  act  that  gave  her  any  rights  on 
this  subject,  was  the  act  of  1870,  passed  in  pursuance 
of  die  provision  of  tJie  constitution  of  1870;  see  Code, 
sec.  2114a. 

The  conrt  below  seems  to  have  followed  the  sup- 
posed opinion  of  this  court  in  the  case  of  3Ternmaa, 
Adm'r,  et  aU.  v.  John  H.  Laeefield  et  ale.,  4  Heis.,  220. 
It  is  not  very  clear  what  was  the  view  of  the  learned 
judge  in  that  opinion  on  this  question,  but  if  the  opin- 
ion can  be  conetrned  into  holding  that  the  widow  wa* 
entitled  under  this  act,  to  dower  as  well  as  homestead, 
it   is   not   sustained  by   the   statute   and   is   not   law. 

The  homestead  as  provided  for  by  law  is  given  by 
our  statutes,  and  only  by  them,  so  that  it  attaches 
alone  where  bo  given.  A  homestead  was  never  intended 
to  be  incinded  by  any  of  our  statutes,  under  the  idea 
of  articles  exempted  from  execution,  which  go  to  the 
widow,  and  not  to  the  administrator  by  our  statutes. 
The  language  of  the  act  of  1868  is  too  clear  to  admit 
of   doubt    in   its    construction,   and   only   gives   the   ex- 
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«mptioQ  as  ftgainat  a  creditor  with  attaohmeot  or  exe- 
-catioD. 

In  this  view  of  the  oaae,  the  decree  below  muat 
be  reversed,  and  the  cross-bill  diamissed  at  the  ooat 
-of  the  widow. 


City  op  Memphis  v.  R.  F.  Loohby  rf  at. 

1.  Municipal  Cobfobattoms.    i^xser  tmd  mamt  qf  eoOteiing  taxtt  wufar  ail 

1^  1873,  A.  102,  at.  The  citj  of  Memphis  filed  s  l3ill  andw  the  Mt  of 
1873,  ch.  102,  to  which  objection  was  made  bj  demnrrer,  that  the  bill 
alleges  landa  and  lots  had  been  sold  for  t&zea  and  bid  in  b^  the  com- 
plainant, BDd  poi>ts  to  no  defect  of  title  under  the  proceeding  for 
sale;  that,  accordiog  to  tbe  allegations  of  the  bill,  complainant  ha« 
acquLred  a  perfect  title,  and  her  remedy  is  by  an  action  of  ejectiQent 
MiiA,  tbe  act  of  187S  gives  the  Chancery  Court  jurisdiction  to  erict 
persons  from  land  in  behalf  of  a  corporation,  that  has  bid  the  same  in, 
at  the  prices  of  the  taxes  due  thereon. 

2.  Sake.    StaoA.     Oauitta/ecoimigtUmir  need  not  U  party.    WJum.    The  power 

given  to  the  countj  commissioner  to  sue  is  merelj  cumulative  to  that 
of  the  corporation  already  vested  by  law.  It  is  not  necsesary  that  the 
anit  should  be  brought  in  his  name. 

3.  Sake,     Same.    Slaivie  of  limiiaiiim*.      It  is  not  in  the  power  of  the  cor- 

poration to  relieve  one  and  impose  upon  another  a  burden,  and  no 
laches  on  its  part,  or  that  of  its  officers,  can  defeat  the  right  of  tlK 
public  to  tiave  collected  and  rightfully  appropriated  the  public  taxes. 
As  against  this  right,  there  is  nothing  of  snch  a  character  Ibat  jostjca 
requires  an  estoppel,  or  limitation  should  be  asserted. 


Appeal   from  the   Chancery  Court.       R.  J.  Mobgan, 
Ohanoellor. 


APRIL  TERM,  T877. 


Cit;  of  H«mphu  n.  Looney. 


S.  p.  WA1.KBB,  G.  A.  Hanson  and  O.  W.  METCALr 
^r  oomplunant. 

Pierce  &  Diz  for  defendants. 

TnsNEiT,  J.,  deliTered  the  opinion  of  the  oonrt. 

The  bill  was  filed  under  the  act  of  1873,  ch.  102, 
approved  March  21.  The  preamble  is :  "  Whereas, 
the  different  mnnicipal  corporations  in  the  State  have, 
from  year  to  year,  become  the  purchasers  of  large 
quantitiee  of  land  by  bidding  the  same  in  at  the  prices 
of  the  taxes  due  thereon ;  and  whereas,  by  reason 
of  the  irr^;ularity  and  void  character  of  said  sales,  the 
said  municipal  corporations  have  been  defeated  for 
many  years  in  the  collection  of  a  la^e  amount  of 
taxes :  Now,  therefore,  for  the  purpose  of  efiecting  an 
early  collection  of  said  taxes  by  an  enforoement  of  the 
lien  of  said  municipal  corporations  upon  said  lands  for 
the  same:" 

The  first  section  enacts  in  substance  that  commis- 
sioners elected  under  the  act  of  December  6th,  1871, 
for  the  collection  of  taxes  due  the  State,  are  empow- 
ered, if  authorized  by  an  ordinance  of  tlie  municipal 
government,  to  collect  all  unpaid  taxes  due  the  corpo- 
ration in  accordance   with  the  provisions  of  this  act. 

Section  2  enacts :  "  That  the  revenue  collectors  of 
the  said  municipal  corporations  shall,  within  thirty  days 
afler  the  pas&age  of  this  act,  or  as  soon  thereafter  as 
practicable,  furnish  to  sud  commissioners  a  descriptive 
Ibt  of  all  lands  and  town  lots  within  the  corporate 
limits  of  the  said  municipal    corporations    which  have 


CStf  ol  UemphU  «.  Looney. 


beeo  oondemned  and  sold  for  taz«8  doe  the  said,  ma- 
nicipal  oorporatioDB  einw  the  year  1866  inolu^Te,  and 
bought  in  by  the  said  maDioipal  corporations  and  not 
redeemed,  together  with  the  amount  of  taxes  due 
thereon." 

Section  3:  "That  auoh  commissioner,  upon  reoeiv- 
ing  said  list,  shall  without  delay  proceed  to  collect  the 
taxes  due  apon  the  respective  parcels  of  land  described 
therein ;  and  for  this  purpose  he  may  file  his  bill  in 
the  chaneery  court  for  the  oonnly  where  the  lands 
lie,  in  his  own  name  as  commissioner  of  revenue,  for 
the  use  of  the  municipal  corporation,  and  against  the 
parties    owning    or   claiming    the    lands  at  the   date   of 

filing  the  bill,"  etc 

"The  bill  shall  allege  the  lien  of  said  municipal  cor- 
poration upon  said  lands  for  unpaid  taxes  assessed 
against  it,  and  shall  pray  for  an  enforcement  of  the 
same  by  a  sale  of  siud  land  and  an  application  of  the 
proceeds  to  the  payment  of  said  taxes." 

The  complainant  accepted  the  provisions  of  this 
statute  by  the  passage  of  an  ordinance  directing  the 
institution  of  suits. 

The  demurrer  makes  the  objection  that  the  bill 
alleges  the  lands  and  lots  had  been  sold  for  taxes  and 
bid  in  by  complainant]  and  points  to  no  defect  of  title 
under  the  proceedings  for  sale;  that  according  to  the 
allegations  of  the  bill  complainant  has  acquired  perfect 
titles,  and  her  remedy  is  by  action  of  ejectment. 

In  the  absence  of  the  statute,  the  objection  might 
perhaps    be  well,  but    as    already    seen,  the    [neamble 
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and  enacting  olausefl  of  the  statute  embKuse  all  laods 
aold  ibr  taxes.  The  reyenoe  ooUeotor  for  the  oorpo- 
ntion  is  to  fbrnish  to  the  ooanty  eommissioner  a  list 
of  'oU  latids  and  town  lots  w/ach  have  bam  oondanntd  and 
Mid  far  taiset. 

And  Boofa  ODininisaioiier  ehall  without  dblaj  [woceed 
to  eolleet  the  taxes  dve  upon  the  respeetive  paroela  deaor^ed 
in  the  2ta^  imd  for  this  purpose  may  file  his  bill  id 
-flhaooeiy.  No  distiaotioii  is  taken  ae  to  laods  sold 
nader  regular  prooeedi&ge  oarryit^  with  them  a  perfeot 
title  hj  Tirtae  of  a  sale  therennder,  nor  an  aaoh  lands 
Uidaded  hj  implioatioii  from  the  operation  of  tbe 
atatnte,  but  on  the  oontrary,  are  inoladed  in  its  ex- 
jawsB  terms. 

The  ^  of  tdl  ianda  and  tovm  tots  sold  and  the  taam, 
-flte.,  is  the  only  guide  to  Uke  oommiasioner  in  tbe 
tiriti^ng  of  anits.  He  is  not  required  to  investigate 
•titieSf  to  pass  upon  tbe  regularity  of  salea,  but  simply  to 
tnUeot  the  iaxefl,  and  for  this  purpose  may  pnrsue  the 
remedy  in  chancery  ^en  by  the  statute. 

In  iMseB  in  which  the  sales  we  regular  and  valid, 
no  hnrt  o&n  reanlt  to  them  for  whose  taxes  the  sales 
w«ite  made,  Tbe  statnte  converts  the  abeolute  title 
into  a  lien,  aad  preserves  to  the  owner  tiie  right  to 
Mlnvest  himself  upon  the  payment  of  taxes  doe. 

The  passage  of  the  ordiimnce  for  the  brining  of 
the  stiit  and  the  institution  c^  t^e  suit  by  the  oorpo^ 
llfttion,  is  an  aooeptanoe  of  tiie  terms  of  the  vtatote 
snd  a  recognition  of  the  legal  title  m  the  originvl 
-oiRiei,  and  tbe  claim  of  a  lien  merely  by  die  oorpo- 
fitioa.      If>  however,  suoh  owner  prefer,  he  may  dis- 
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olaim  title  in  himself,  and  be  relieved  of  costs  aooroing 
in  the  proceedings  under  the  bill,  to  which  by  tlie 
terms  of  the  act  be   must  be  made  defendant. 

The  statate  is  to  the  mntu&l  benefit  of  fbe  corpo- 
ration and  the  tax-payer,  in  curing  the  evtla  of  defect- 
ive sales  and  relieving  against  such  as  are  regular  and 
valid.  It  is  ai^ned  that  the  suit  should  have  been- 
in  the  name  of  the  commissioner,  as  provided  by  law 
creating  the  right.  We  answer,  the  commissioner  for 
the  county  is  not  an  officer  of  the  corporation,  nor 
subject  to  its  control,  and  cannot  be  compelled  by  it 
to  bring  suit.  If  the  corporation  elect  to  im>ceed 
i^inst  him  for  bis  &ilore  to  sue,  it  most  do  so  by 
bill  in  obsncery,  bringing  with  him  the  defaulting  tax- 
payers, as  well  as  the  list  of  the  lands  and  lots  for 
which  the  taxes  are  unpaid,  accomplishing  by  this  means 
precisely  the  same  results  as  are  accomplished  in  a  bill' 
without  having  him  before  the  court.  Besides,  the 
power  given  him  to  sue  is  merely  cumulative  to  that 
of  the  corporation  already  vested  by  law. 

It  is  urged  the  statute  of  limitations  of  nx  years- 
obtains  as  to  part  of  the  taxes  claimed  to  be  due. 

The  first  item  is  for  the  corporate  year  from  Jan- 
nary  1,  1868,  to  January  1,  1869.  The  statute  under 
which  the  bill  is  fil«cl  was  passed  March  Ist,  1873, 
and  goes  back  to  and  inclades  the  taxes  dae  iu  1865. 
This  was,  by  legislative  enactment,  an  extension  if  not 
an  abolition  of  the  statute  of  limitations,  (if  any  existed) 
as  to  all  taxes  not  due  for  the  term  of  six  years  at 
the  passage  of  the  law.  We  are  of  opinion,  however, 
that  no  statute  of  limitatiooa    will  or  can  apply;    wa 
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ooDODT  in  the  rale  laid  down  by  Jnd{^  Dillon  in  his 
Law  of  Municipal  CorporationB,  Vol.  2,  aeo.  533,  w 
foUows:  "Upon  consideration  it  will  perhaps  appear 
that  the  following  view  is  correct:  Municipal  oorpo- 
ntions,  as  we  have  seen,  have  in  some  respects  a 
double  character — one  public,  the  other,  (by  way  of 
distinotioD)  private.  As  respects  property  not  held 
for  the  public  use  or  upon  public  trusts,  and  as  re- 
spects contracts  and  rights  of  a  private  nature,  there 
is  no  reason  why  such  corporations  should  not  fiill 
widiin  limitation  etatntes  and  be  affected  by  them. 
For  example,  in  an  action  oa  a  oontract  or  for  a  tort, 
a  monioipal  corporation  may  plead  or  have  pleaded 
agUDSt  it  the  statute  of  limitations.  Bat  Buob  corpo- 
poration  does  not  own  and  cannot  alien  public  streets 
or  places,  and  no  laches  on  its  part  or  on  that  of  its 
offioera  oan  defeat  the  right  of  the  public  thereto ; 
yet  there  may  grow  up  in  consequence  prrvate  rights 
of  more  persoasive  force  in  the  particular  case  than 
diose  of  the  public.  It  will  perhaps  be  found  that 
oases  will  arise  of  such  a  character,  that  justice  re- 
quires that  an  equitable  estoppel  shall  be  asserted,  even 
against  the  public,  but  if  so,  such  cases  will  form  a 
law  nnto  themselves  and  not  fall  within  the  legal  op- 
etatioD  of  limitation  enactments.  The  author  cannot 
assent  to  the  doctrine,  that  as  respects  public  rights, 
municipal  corporationB  are  within  ordinary  limitation 
statutes.  It  is  unsafe  to  reoogniiie  such  a  principle. 
But  there  is  no  danger  in  recognizing  the  principle  of 
an  ethppel  in  paU  as  applicable  to  such  oases,  as  this 
leaves    the    court    to  decide    the    question,  not  by  the 
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mere  lapse  •£  time,  bnt  1^  all  ihe  oiraBinetBiiou  of 
the  CMse,  to  hold  the  poblio  «fltopp^  or  not,  aa  right 
and  justiee  may  require."  We  -thiak  tbe  rule  etni- 
aently    sound. 

The  case  before  as  oomes  striotty  within  it.  AB 
the  oitizens  of  tbe  corporation  are  interaoted  in  its 
tazea  and  their  prompt  oollection.  They  are  prentmsd 
to  be  levied  for  the  pnblic  good,  and  eaofa  oitizen  vho 
ivodves  (be  benefits  shonld  share  the  bardena  of  sm> 
nioipal  governments;  taxes  are  levied  Mid  oolleeted 
for  ihe  publio  use  and  npon  poblio  tnuta.  It  is  not 
in  the  power  of  the  corporation  to  relieve  one  an4 
impose  npon  another  a  pnblio  burden,  and  no  laobea 
on  its  part  or  that  of  its  officers  can  defeat  the  right 
of  the  public  to  have  oolleoted  and  rightfully  appro* 
pciated,  the  pnblic  taxes.  As  against  this  right  there 
is  nothing  of  such  a  character  that  justice  requires  an 
estoppel  «r  limitation  dionld  be  assarted. 

Beverse  the  decree. 
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L.  B.  HosBiQAN   in  error   v.   Fibst  National   Bane 
and  "W.  W.  Thachbr. 

1.  f^AUD  UTD  DaoHtT.     POrtg  nuMug  r^iramlaHotu  eta  afUneard  heeome 

pdac.  Nol  UabU.  When.  Horriguk  applied  to  ^achcc,  die  caahier 
of  a  bank,  for  information  concerning  the  solvency  of  Toof,  Phillipa 
A  O04  Tfaacher  replied  favorably  an  to  their  credit,  and  npon  this 
aMuranoe  plainti^  from  time  to  time,  purchased  large  amounti  <A  dut 
billa  and  acceptanceB of  said  firm.  Eight  months  later, Toof,PhilIipe 
A  Co,  failed,  and  plaintiff  lost  $2,000  by  his  inveetments ;  thereupon 
be  brought  suit  igaintt  Thacher  and  tke  bank  for  deceit.  Hdd,  aa 
honeet  statement  of  a  mere  opinion,  however  erroneous,  as  to  the  Bol- 
veitcy  or  t«lisbUit;  of  another,  cannot  tnmiKh  the  groaods  for  an  ac- 
tion of  this  character.  A  party  cannot  be  held,  in  such  a  oase,  tft 
have  given  a  continuing  guanintj  against  fntare  contingencies,  nor 
to  have  bound  himself  to  notify  the  other  of  what  he  may  well  be  as- 
enmed  to  be  able  to  diicover  for  himaeU. 
Case  cited :    Wynne  &  Co.  tp.  Allen,  MS. 

2.  PRINCIPIX  ASD  AoEiT.      Aitut  Tiot  lioMe  for  aeb  c^  ooiAier.       TTAm. 

Answering  qneetions  as  to  the  solvency  of  partiee,  is  no  part  of  the 
bwiiNM  of  a  caahier  of  a  bank,  nor  fairly  inolnded  ^^Ui  the  scop* 
of  such  buainsee.  It  may  be,  and  probably  is,  an  wwaent  of  audi  p«H 
sition,  hut  not  an  incident  to  it.  Sd^  no  liability  attaches  to  the 
bank  iamich  case. 
8.  BlUB  AMD  KoTEB.  guarantor  rebosRl  6y  eonAuA  cf  Mder.  Whm. 
When  the  holder  of  paper  has  given  credit  to  a  third  party  npou  the 
recommendstion  of  a  cashier  of  a  lunk,  and  the  debtor  is  ready  and 
offers  to  pa;  the  note  at  matnrity,  and  the  holder  inxtructs  thb  cashier 
to  give  the  debtor  an  extension  fA  time,  whioh  the  debtor  accepts,  and 
then  fails,  the  caahier,  though  he  had  rendered  himself  liable  by  the 
recommendation,  ia  dischai^«d  by  the  release  of  the  holder. 


FKOH  BHELET. 


Appeal  from  the  Beoond  Circuit  Court.      J.  Halbet, 
Jsdge. 


Horrig&a  v.  First  National  Bank. 


Geo.  Gantt,  H.  C.  Yodno  and  T.  B.  Tuei^t  for 
oompUinant. 

HuTCHiirsoN  &  TowNSEND  for  defendants. 
Fbebman,  J.,  delivered  the  opinion  of  the  oonrt. 

Thia  ifl  an  action  by  Horrigan  against  the  Bank 
and  W.  W.  Thaoher,  individuallj,  for  deceit.  Tbacher 
v/aa  the  cashier  of  the  bank,  and  plaintiff  applied  -to 
him  in  1872  for  information  aji  to  the  solvency  of  the 
finn  of  Toof,  Phillips  &  Co.,  a  business  hoose  in  the 
city  of  Memphis.  It  is  averred  in  the  declaration 
that  Tbacher  replied,  assuring  plaintiff  that  he  was  well 
advised  and  informed  as  to  the  condition  of  said  firm, 
and  on  being  ioformed  that  plaintiff  purposed  purchas- 
ing acceptances  and  bills  of  exchange  on  said  firm,  if 
assured  of  their  solvency,  Tbacher  told  him  the  firm 
was  solvent  and  in  prosperous  buBiness  and  finan<»al 
condition,  and  that  such  purchases  would  be,  in  the 
jadgment  of  defendant,  a  prudent  and  safe  investment. 
The  gravamen  of  the  declaration  is,  that  plaintiff,  re- 
lying on  these  assurances,  from  time  to  time  purchased 
a  lai^  amonot  of  bills  and  acceptances  of  said  firm, 
amounting  in  all  to  $16,000,  and  that  tbe  statements 
made  by  defendant  were  not  true  and  proved  to  be 
BO,  and  that  such  investments  were  imprudent  and 
risky,  said  house  being  known  by  defendants  to  be 
involved,  and  said  representations  were  felse,  fraudulent 
and   deceitful. 

It  is  alleged  that  by  reason  of  said  representations 
plaintiff  bad  thus  been    induced  to  buy,  and  had  ant- 
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fared  a  loss  of  an  anpaid  balaoce  oo  his  purchases  to 
the  amoant  of  (2,000. 

We  Deed  not  at  present  go  into  the  testimony  in 
the  case,  as  it  is  clear  no  reyereal  can  be  had  for 
want  of  evidence  to  aqstain  the  verdict,  if  the  law  wag 
oorreotly  ^ven  to  the  jury  by  the  oonrt  below.  It 
it  insisted,  however,  very  earnestly  tiiat  this  was  not 
done,  and  we  proceed  to  examine  the  questions  pre- 
sented in  argument  in  thia  view  of  the  case,  and  de- 
termine  whether   snoh   errors  exist. 

The  leading  principles  on  which  this  action  is  sn^ 
tainable,  are  few  and  simple.  The  ^st  of  the  action 
ia  ftnod  and  deceit  in  the  party  making  the  repre- 
sentations, and  damage  to  the  plaintiff  by  reason  of 
aooh  fVaod  and  deceit  in  the  representations  made. 
1  Mete.,  p.  6.  As  said  in  13  Yesey,  133,  cited  in 
the  above  case :  "  The  propoaition  is  not  that  if  a  man 
being  asked  whether  a  third  person  may  be  trusted,'* 
answers,  "  you  may  trust  him ;  he  is  a  very  honest 
man  and  worthy  of  trust,"  an  action  ties  if  he  proves 
otherwise.  There  mast  be  knowledge  at  the  time, 
^niat  is  the  sound  principle,  that  the  defendant  know- 
ing that  person  to  he  dishonest,  insolvent  and  unworthy 
of  trust,  made  the  representation."  The  like  priuoi- 
ple  ia  more  flilly  stated  by  Judge  Deaderiok,  after  a 
very  full  review  of  the  authorities  in  the  case  of 
Wynne  &  Co.  v.  Alhn,  MS.  He  says :  "  ^be  result 
is,  that  if  a  party  represents  as  true,  that  which  he 
knows  to  be  &lae  in  such  a  way  and  ander  such  cir- 
onmatanoes  as  to  induce  a  reasonable  man  to  believe 
that  it  is  tme  and  it  is    meant    to  be  acted  on,  and 


Horrigtui  «.  Firtt  NsttoiMl  Bank. 


die  peiBOD  to  trbom  the  TepreeemtatiDD  haa  b«en  AuAb 
believing  it  to  be  true  aots  upon  the  iaith  of  it  abd 
by  BO  HOting  flu4tidi»  damageo,  Autdi  vepreBentaMon  is 
fraudulent  and  will  smtain  an  action  by  the  paM^ 
damaged." 

While  thoM  casee  hold  the  ^urty  moflt  know  fain 
repreaentationa  to  be  fttlse  in  order  to  make  himaelf 
Ktble,  and  ench  is  the  general  mle,  there  might  be  ft 
«aae  where  a  party  would  be  liable  for  stating  as  tme^ 
with  a  view  and  purpose  to  influence  another  party 
to  tmst  a  third  party,  that  which  he  did  not  know. 
The  pm^se  to  influence  the  action  of  the  party,  hofr- 
ever,  by  such  etatemsnt  as  to  facta  by  which  that 
other  party  was  itgared  regardless  of  their  tru^,  wodM 
be  the  eseence  of  the  liability  in  such  a  case.  Wa 
need  but  say  that  an  honest  statement  of  a  mere  opin- 
ion, however  erroneons,  as  to  the  Solvency  or  reUa^ 
bility  of  another,  ooald  not  fnmieh  the  groands  of  as 
action   of  this   character. 

We  have  carefully  examined  the  charge  of  the  iAf- 
onit  jndge  in  this  case,  and  think  tt  in  its  essential 
featnrea  is  not  only  a  correct  statement  of  the  printn^ 
pies  of  law  applicable  to  the  main  Acts  of  the  oaee 
as  against  Thaoher,  but  that  it  is  even  very  &vorable 
to  the  plaintifi^,  more  so  probably  in  some  respecte  than 
was  strictly  accurate.  For  instance,  he  goes,  in  oat 
part  of  h>8  ohai^,  on  the  idea  and  so  tells  the  jvay, 
tiiat  if  Thaoher  knew  plaintiff  was  buying  Toof,  PhB» 
lipe  &  Co.'b  paper  on  the  faith  of  the  repreSentatloM 
made  by  him,  and  their  oiroumstances  had  changed  m 
that,  as    he    says,  "these    reinesentatdons    had    becOttlto 
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fiilae,"  it  was  Thftcher's  duty  to  have  notified  plaintiff 
tpd  put  him  on  his  guard,  otherwise  he  woald  be 
liablA.  While  thb  ia  sound  morally,  and  onder  some 
dtonmfitanoee  might  be  soaod  law  where  the  party 
trnating  to  the  representationa  lived  at  a  different  point, 
ftttd  might  be  assumed  to  rely  entirely  on  the  atate- 
menta  of  his  oorre&pondent,  yet  it  is  very  questionable 
vhether  the  principle  could  be  &irly  applied  to  the 
ease  of  parties  all  residing  in  the  same  town  or  city 
There  the  party  buying  paper  might  be  ezpeoted,  as 
s  man  engaged  in  such  business,  to  look  after  his  own 
iniereet,  and  had  equal  means  of  information  or  oppor- 
tooities  to  acquire  knowledge  with  any  one  else  as  to 
the  changes  in  the  aitnation  of  his  debtor. 

It  oould  not  fiiirly  be  asenmed  that  where  the 
cashier  of  a  bank  is  applied  to  for  information  as  to 
the  solvency  of  a  party  and  gives  that  information 
tnily,  that  he  tbereby  undertakes  to  watch  over  the 
interest  of  suoh  party  in  the  future;  assumes  a  sort 
of  goardianship  over  it  and  is  expected  to  be  respon- 
uble  if  he  fails  to  give  notice  of  change  of  circum- 
stances or  reveraea  in  trade  that  may  be&ll  the  party 
about  whom  he  has  given  information.  The  more 
natural  and  sounder  view  of  the  question  would  be, 
that  if  any  future  information  was  wanted  he  would 
i^in  be  applied  to  under  such  circumstances,  and  if 
no  application  was  made  he  might  well  assume  that 
the  party  whose  interest  was  at  stake,  like  other  bu- 
siness men,  was  able  to  take  care  of  himself  and  was 
guarding  his  investment  with  the  watchfulness  of  one 
most    oonoemed    in    the    result.      A.    party    cannot    be 


Hoirigui  V,  Fint  Nadonal  Bulk. 


held  in  enoh  a  oue  to  have  giveo  &  ooDtinaiog  gnar- 
aoty  agunst  fhtare  cootigencies,  nor  to  have  bonnd  him- 
self to  notify  the  other  of  what  he  may  well  be 
aiisumed  to  be  able  to  find  out  for  himself.  We  do 
not  deem  it  necessary  to  elaborately  explain  onr  a[K 
proval  of  the  oorreotness  of  the  charge  of  the  oonrt 
below.  It  saffice's,  as  we  have  said,  that  it  is  most 
bvorable  to  the  plaintiff,  and  if  erroneous  it  is  in 
this  aspect  alone,  of  which  plaintiff  cannot  oomphun. 

We  do  not  think  the  bank,  in  any  aspect  of  tlie 
oase,  could  be  held  responsible  for  the  repreentations 
made  by  its  cashier.  There  may  be  cases  where  saoh 
liability  might  be  incurred  by  the  corporation  by  rea^ 
son  of  representations  made  by  the  agent,  such  as  tiie 
president  or  cashier.  It  must,  however,  be  on  the 
principle  stated  by  the  Court  of  Exchequer  in  case  of 
Banoick  v  ^g.  Joivi  Siock  Co.,  that  the  principal 
has  placed  the  ^ent  in  his  place  to  do  that  ohus  of 
acts,  and  he  is  held  to  answer  for  the  manner  in 
which  such  agent  has  conducted  himself  in  doing  th« 
bosiness  which  it  was  the  act  of  the  principle  to  plaoe 
him    in.       See   2   Law   Reports,   265, 

Answering  questions  as  to  the  solvency  of  parties 
is  no  part  of  the  business  of  the  cashier  of  a  bank, 
nor  fairly  included  within  the  scope  of  such  business. 
It  may  be  and  probably  is  an  accident  of  such  a  po- 
sition but  not  an  incident  to  it.  The  bank  was  not 
applied  to  for  information  in  this  case,  but  Thaoher. 
He  was  applied  to  no  douljt  because  of  bis  supposed 
knowledge  of  the  business  of  such  houses  growing  oat 
of  his  position,  or  acquired  by  reason  of  his  position. 
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Bat  his  infornifttJOD  woald  have  been  as  fiill,  as  said 
by  the  Court  of  Queen'a  Bendi  in  case  of  Swift  v. 
JewAwy,  Law  Reports,  1874,  p.  314,  had  be  been 
tnmed  oat  of  his  office  twenty-four  hours  before  he 
was  applied  to,  and  worth  as  much  as  an  ez-oasbier 
as  when  he  was  cadiier.  It  was  his  information  that 
was  wanted,  his  opinion  that  was  songht,  not  that  of 
the  bank.  It  was  bis  opinion  that  was  given  and 
acted  on  at  first,  and  not  the  opinion  of  the  bank, 
and  on  no  sound  principle  can  the  bank  be  held  re- 
spoDsibie  for  such  an  opinion  under  the  ciroumstanoea 
■oi  this  case.  We  have  carefully  examined  the  cases 
«ited  by  plaintiff  supposed  to  favor  the  liability  of  the 
bank,  but  do  not  think  they  sustain  his  view,  and  if 
they  did  we  would  not  feel  bound  to  follow  them  or 
hold  them  applioable  to  the  ease  before  us. 

There  is,  however,  a  ground  that  we  think  would 
be  coDcIosive  against  plaintiEF  tn  this  case.  It  clearly 
appears  that  on  the  day  the  paper  fell  due  on  which 
the  lofiB  was  sustained,  pluntiff*  was  in  Jackson,  Teo- 
neasee.  The  house  of  Toof,  Phillips  &  Co.  had  made 
arrangements  to  meet  it,  but  desiring  an  extension  of 
time  on  it,  they  telegraphed  to  plaintiff  and  be  replied 
to  the  cashier,  (Thacher)  to  snspend  collection  until  he 
(Horrigan)  should  get  back  to  the  city.  When  one 
of  the  partners  went  to  the  bank  to  pay  the  bill  he 
found  this  telegram  ip  the  hands  of  Thacher,  accepted 
the  offer  of  an  extension  as  a  matter  of  course,  did 
not  pay  but  need  the  money  in  other  business.  Had 
not   Horrigan   given  the   extension   of   time,  there  would 
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hftve  been  no  Iobb.  He  cannot  complain  of  ibe  result 
of  hie   own   volantuy   ant. 

We  see  no  evideooe  vhatevet  of  oomplloitj'  on  the 
part  of  Thacher  with  Toof,  Phillips  &  Co.  in  seeking 
this  extenBitHi ;  on  the  oontraiy,  the  proof  shows  it 
was  asked  by  tha  house  without  consnltatioo  •m&% 
Thaoher  and  without  his  knowledge.  We  are  totallj 
unable  to  peroeive  the  force  of  the  argument,  that  it 
was  Thaoher's  business  to  notify  Horrigan  tltat  the 
firm  was  then  pressed  and  advise  him  not  to  give  tiw 
eztoosioo.  He  was  not  the  guardian  of  the  interest 
of  Horrigan,  and  certainly  owed  no  such  duty  by  reason 
of  having  told  him  of  the  situation  of  the  firm  eight 
months  before,  when  called  on  for  the  information. 
We  do  not  think  it  necessary  to  examine  in  detail 
the  requests  to  charge  numerous  propositions  made  by 
plaintiff.  The  law  as  charged  presented  the  real  case 
before  the  court  fairly  and  fully,  and  the  principles 
governing  it. 

We  are  well  satisfied  that  the  case  should  be  af- 
firmed on  the  &cts,  and  that  the  law  has  been  ad- 
ministered  certainly   most   favorably  to   plaintiff's   case. 

Affirm  the  judgment. 
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Luke  E.  Wkight,  Attorney-General,  etc.,    v.   Cotjhtt 
OF  Shelby. 

1.  ItarRicT  AvroiwEv-OEirEKAi.'     Fee$  e^.      OotU.      Oghe  md  Ogkstn. 

MotioM  agaiiut  eiraat  dtrks.      The  DUtrict  Attornej-Qenend  is  en- 
titled to  a  fee  of  $2.50  only  in  each  case  of  failure  by  clerk  to  enroll 
caam  delermitted  in  hit  oonrt,  mcli  fsilnn  b^ng  a  miademetinor. 
Code  oiled:    Sectjon  4645. 

2.  8ai[h.     SaiM.     Slaiute  of  Umitalioiu.      In  pnraiisace  of  hie  dutj  noder 

Sec.  8228  of  the  Code,  the  District  Attornej-General  can  have  hia 
motion  agsinat  delinquent  clerks  at  any  time,  nntil  the  proper  atatote 
of  limitstiona  fonna  a  bar. 
Code  cited :    Section  3228. 

3.  Same,     Same.     Counly  Habie  for  fea.     When.     In  esses  where  execution 

upon  the  motion  is  returned  ■av&a  bona,  the  count;,  in  which  snch 
motion  is  made,  is  liable  for  fe«e  of  the  District  Attomey-OeneraL 
.Code  cited;    SectioDH  4M2,  sub-aec  16, 4643-4,  65S5-6,  5669-70. 


PROM   SHELBY. 


Appeal  from  the  Circuit  Court.      C.  W.  Heiskell, 
Jodge. 

W.  C.  Folkes  for  the  appellant. 

J.  A.  Taylob  and  M.  Merkiwetheb  for  defendant. 

Fbeehan,  J.,  delivered   the   opinion  of  the  ooart. 

Plaintiff,   as    attorney- general,    moved    for    judgment 

against    Boyle,   clerk    of    the    second    circuit    court    of 

Shelby  county,  in  the  city  of  Memphis,  for  the  failure 

to   enrol]   caBCs    determined    in   hia   court,   in   which   he 
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had  collected  enrolling  fees.  There  were  npwarda  of 
nineteen  hand  red  oasea  in  which  such  &ilure  had  oo- 
oarred.  Jndgmenta  were  had  in  all  the  oases  in  &vor 
of  the  tionntj  trostee,  for  the  use  of  the  county  against 
said  clerk.  These  motione  were  made  by  order  of 
the  court,  upon  report  of  the  &ct  of  delinqnenoy  on 
Ae  part  of  the  clerk,  made  bj  tiie  attorney-general. 
The  motiooa  were  made  nnder  Section  3228  of  the 
Code,  which  is  aa  follows  v  "  Each  district  attorney  of 
this  State  shall  examine  the  offices  of  the  clerks  of 
his  district  at  any  time  of  the  oourt,  whether  enroll- 
ments have  been  properly  made  or  fees  charged  for 
enrollmente  not  made,  and  shall  proceed  against  the 
■clerh  gnilly  of  official  delioqaency,  and  move  for  the 
fees  illegally  charged,  and  shall  receive  a  tax  fee  of 
five  dollars  for  each  case."  The  judgment  rendered 
i^inst  the  clerk  amounted  to  upwards  of  five  thousand 
dollars,  and  a  tax  fee  was  ordered  in  &vor  of  the 
attorney-general  of  five  dollars  in  each  case,  together 
with  other  costs,  for  which  an  execution  was  awarded. 
The  execution  was  returned  by  the  sheriff  nuUa  bona, 
and  thereupon  the  attoruey-general,  in  January,  1876, 
moved  the  court  for  judgment  over  against  the  county 
of  Shelby,  based  on  said  return,  for  the  amount  of 
his  fees,  to*wit,  five  dollars  in  each  ease,  as  adjudged 
in  the  original  judgment  against  Boyle,  and  asked  the 
court  to  oertify  the  same  to  the  chairman  of  the  county 
court  for  payment.  The  court  refused  the  motion, 
holding  the  county  not  liable  fot  such  fees  by  law, 
and  taxed  the  attorney-general  with  the  costs  of  his 
mKon.      A  bill  of  exceptions  was  tendered,  and  the 
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•cam    hioaght    by  appeal    id  the    nature  of   a  writ  of 
«rn>r  to  this  court. 

The  qBastioii  i%  as  to  (he  ooitaetpem  of  this  loliog 
0^  the  ooait  below. 

Boyle  V48  eleoted  clerk  in  Mandi,  1870,  and  ytfit* 
out  of  office  lat  of  September,  1874.  Wright  wpu 
elected  attorney-general  in  1870.  The  motions  vote 
made  againat  Boyle  in  May,  1S7&,  aad  judgment  refi- 
4ered  in  July  of  that  year.  The  oases  in  whieh 
Boyle  was  delinqoent  ^d  been  accumulating  for  each 
jear  of  iiis  official  term,  only  one  hundred  and  eighty- 
•eveo  of  them  being  for  1874,  the  last  year  in  whieh 
be  was  clerk.  It  ia  perhaps  proper  to  state,  that 
Bpyle  himself  was  known  by  the  atterney-gener&l  to 
be  insolvent  at  the  time  the  motions  were  made,  bat 
that  one  or  more  perhaps  of  hie  sureties  on  his  offi- 
cial  bond   was   understood   to   be  good   and   solvent. 

The  ruling  of  the  judge  below  in  this  case  is  sought 
to  be  maintained  in  argument  here  on  several  grooods, 
which  we  proceed  to  notice,  so  ^  as  we  deem  ma- 
terial to  the  deciaioo  of  the  qiaeatiop  before  us. 

It  is  insisted  the  motions  could  only  be  made  at 
each  term  of  the  court  after  it  occurred,  the  statute 
allowing  the  clerks  six  months  after  deberminution  of 
(Wes  in  which  to  perform  this  duty,  and  the  section 
3228  requiring  the  attorney-general  to  make  hie  ex- 
amination of  the  offices  Qf  clerks  at  any  term  of  the 
eourt.  The  examJaa^n  is  to  be  made  by  the  district 
Attorney  at  each  term  of  the  oonrt,  aqd  tha  proceed- 
ing is  expected  by  the  statute  to  follow,  as  a  matter 
of  oonrae,  the  aspettainmeat  of  die  o&nse;    but  it  do^s 
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DOt  follow  that  if  for  any  cause  the  attorney-genenf 
has  &iled  to  ascertain  the  delinqaenof  at  the  first 
term,  or  even  fiiiled  to  make  th«  mottoo  when  he  had 
aeoertaiDed  it,  therefore  it  conld  DOt  be  made  at  all. 
Time  vas  not  intended  to  be  essential  to  the  right  in 
this  case — la  fiu3t  the  Legislature  did  not  intend  to  fix 
the  first  term  after  the  offense,  as  the  only  one  at 
which  tlie  motion  should  be  made,  but  only  provided 
it  should  be  done  after  asoertaloment  of  the  liability — 
as  a  matter  of  course  the  motion  would  be  subjeot  to 
the  bar  of  the  proper  statute  of  limitation.  We  think 
there  ie  nothing  in  the  objection.  Nor  do  we  think 
there  is  any  objection  to  the  &at  of  making  a  motion 
in  each  case  where  the  clerk  has  been  delinqneDt. 
The  statute  by  its  language  evidently  contemplates  a 
motion  in  each  case  of  failure  and  gives  the  attorney- 
general  "  a  tax  fee  of  five  dollars  for  each."  In  the 
case  of  Alston,  before  us  some  years  since,  motaons 
were  made  in  each  case,  and  judgments  rendered  on 
tHe  oases  before  us  separately,  although  this  objection 
seems  not  to  have  been  arged  by  tke  learned  oouneel 
who  argued  tliat  case. 

The  main  question  in  this  case,  and  the  one  on 
which  it  must  torn  is,  whether  the  county  is  liable 
nnder  the  Code  to  pay  the  fees  taxed  in  ftvor  of  the 
attorney-general  at  all.  This  being  a  question  de- 
pending entirely  on  statutory  provisions,  we  proceed  to 
examine  what  is  the  law  on  this  question. 

In  addition  to  the  provision  in  3228,  giving  a  tax 
fee  of  five  dollars  iu  each  case,  Section  4542,  sab-seo. 
16,  gives  the  fee  of  five  dollars  for  {ax>ceeding  against 
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■fllerk  for  delmqaeocy  in  enrolling  oauae.  Section  4643 
provides  that  the  fees  in  the  foregoing  seotaon  are  to 
be  taxed  in  tlie  bill  of  ooats  and  ooUsoted  from  the 
-defendant  whenever  proseoations  or  prooeedings  have 
been  soooessial.  The  next  section  providee,  where  the 
proeecntionB  and  proceedings  have  been  ansaooeeafal, 
•or  the  m&netf  cannot  be  ooUeoted  from  the  defendants, 
or  the  proseoation  is  charged  with  the  oosts,  the  feea 
of  the  attorney-general  are  paid  ont  of  the  State  or 
-ooontj   treaaary  as   other  ooete   in   oriminal   oases. 

It  is  somewhat  ingeniously  argued  that  aooording 
to  section  4544  there  most  "be  proseoations  and  pro- 
-oeedings,"  and  that  as  this  is  held  to  be  a  civil  pro- 
^jeeding,  the  two  elements  were  not  combined  in  the 
ease  that  aathoriEe  the  payment  of  oosts  by  the  oonnty. 
The  language  is  somewhat  inartificial,  bat  does  not 
admit  in  ^imess  of  this  oonstmction.  The  referenoe 
is  evidently  to  the  short  fee  biU  ^ven  in  the  18th 
sab-section  of  section  4642,  which  providee  for  certain 
fees  in  varions  cases;  some  of  prosecntaons,  as  for 
"each  prosecution  where  the  grand  jury  finds  a  true 
bill,  bnt  the  case  is  terminated  withont  a  trial,  93.00; 
for  BUooessfully  prosecuting  vendors  of  lottery  tickets, 
126.00,"  and  in  other  sections,  for  vaiions  proceeding 
Bgainst  delinquents,  among  others,  prooeedinga  i^inst 
clerks  fiir  &ilure  to  enroll  cause.  It  did  not  intend 
that  there  sbonld  necessarily  be  both  a  proseoation, 
that  is,  a  oriminal  proceeding,  and  also  other  prooeed- 
ings in  the  same  case,  in  order  to  entitle  the  attorney- 
general  to  his  costs,  but  only  uses  the  word  prooeed- 
Ji^  in    leferenoe    to  the    prooeedings    referred    to,  as 
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oODtira^atin^isbed  from  prosecutioDS,  used  in  the  we- 
tidn,  thtii  proving  for  botii  easee. 

The  qu«(atiOB  ia  this  case  really  mnst  tam  on  th«- 
pwper  oonstraction  of  the  proviaioDB  of  the  Code  Wfr 
have  joet  beea  oommenHng  on,  and  if  a  prooeetttn^ 
]Ska  this,  oV  this  proceeding  is  one  of  the  proceedfngs 
(MKiteniplflted  in  sec.  4544,  then  the  qneation,  oil 
a  ftir  ooostrootion  of  its  language  and  patpose,  lb 
ckmneotion  with  the  other  seotiona  in  same  chapter,  ae 
well  80  general  rnlea  on  this  mbject,  is,  shall  the 
ooanfy  or  State  pay  the  tax  fee  of  the  attome^'-general  ? 

The  chapter  commences  in  first  section  by  giving 
salary  of  attorney-general  of  the  State,  and  then  on 
to  the  end  of  the  chapter  is  devoted  to  fees  of  disfrfet 
attorneys.  This  is  the  special  subject  of  the  chapter. 
We  then  look  ag»n  at  ite  langnage.  It  first  provldee 
fi>r  the  payment  of  the  dkrtiiot  attomey^B  fees,  trfaai 
t^e  proeecutioBfi  and  proceedings  have  been  UTtmeoet^U; 
second,  or  the  money  oanoot  be  collected  from  the 
defendaDis,  or  the  proaeoator  is  charged  with  the  costs, 
the  fees  of  the  attorney-general  are  paid  ottt  of  the 
State  or  ooairty  trmeary,  as  other  coets  are  paid  in 
orlminsl  oases.  Costa  in  other  criminal  oases,  or  other 
ooflts  in  oriminal  oases,  are  provided  for  in  Art.  3d, 
Tide  8,  especnally  from  seotbli  5685  on  to  the  end  ot 
^^  article.  The  above  section  provides  for  the  Sbtto 
or  oomaty  in  which  the  oifense  was  oomnitted,  or  is 
triable,  paying  ooste  in  oases  sabsequently  enntnevatedj 
sab-see.  6,  where  the  defondant  has  been  oonvict«d, 
hot  the  execntion  isBned  has  been  retomed  naSa  ftofto. 
Then  foUows  section  5686,  providing  in  vfast  crimfaad 
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proseedtioaa  ike  Bbite  sball  pftj  the  coats,  tfai^  is,  m 
ouea  where  the  party  is  punuhable  with  death,  ot- 
ocmfiDement  in  penitcnliary ;  and  next  .section  provides, 
that  aimilag  oosta  is  criminal  prosecutions  tor  oflfeasea 
pooidutble  tn  any  olAer  way  than  Bpeoifled  in  last  seo- 
tion,  shall  be  paid  by  the  oonnty.  Seotions  &£69  and 
fiA70  regatate  the  mode  of  veri^in^  the  bill  of  ooeto 
\)iy  the  judge  or  oonrt  before  whom  the  oase  was  tried, 
tad  by  the  diatriot  attorney;  and  that  a  copy  of  the 
jvd^meot  and  bill  of  ooete,  (wfaidi  is  reqnired  to  be 
eatened  of  rcoord  in  previous  section),  certified  by  the 
clerk,  and  by  attorney-general  and  court,  shall  be  pre- 
sented to  the  comptroller,  chairman  of  coanty  conrt, 
or  eonnty  jndge,  as  the  oase  may  be,  and  shall  be 
pad  ot  ehc  clerk  or  other  aathorized  perKm.  The 
motion  in  this  case  nmply  asked  that  the  court  per- 
fcrm  this  doty,  which  he  refused  to  do — bat  held  the 
oonnty  not  liable  at  all.  In  this  view  we  hold  he 
was  wrong.  For  proper  eosts  the  county  was  liable, 
and  if  the  bill  of  costs  was  not  eorreot  in  its  termSr 
on  examination,  as  reqaired  by  section  6669,  then  he 
ihoDld  have  oorreoted  it,  and  ^ven  judgment,  or  made 
the  proper  entry  of  the  true  amonnt,  and  certifled 
diat,   as   reqaired. 

Was  five  dc^Urs  the  tme  amount?      By  section  4545 

it  is   provided :     "  In  no  oase  of  misdemeanor,  however, 

I  where  the    ooacty  pays  the  ooets,  shall    the    attorney* 

{  general's    tax  fee  be  more    than    two  dollars  and  fifty 

oenta."      As    oorreotly  ai^ed    for  the    attorney-general 

I  Wright,  "The   official    delinqaeney    which  is  the  bans 

of   this    <Rvil    proceeding,  is  a    mUdemeanor.**      Giving 
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this  section  a  iair  oonBtruotion,  we  cannot  avoid  the 
oonolDsion,  that  it  must  be  held  to  apply  in  this  case, 
and  the  true  amoant  of  fee  shall  be  the  two  dollars 
and  fifty  oeBts,  aa  allowed  or  required  by  this  section. 
The  form  of  the  proceeding,  whether  by  indictment 
or  motion  in  the  nature  of  a  oivil  proceeding,  aa  this 
was  held  to  be  in  Alston's  oase,  eannot  change  the 
application  of  the  Motion.  It  waa  a  proceeding  for 
a  misdemeanor,  the  Legislature  authorizing  thia  <nvil 
proceeding  as  the  form  of  the  remedy  in  the  partioalar 
oase,  but  thia  does  not  change  the  eeaential  nature  of 
the  ofienae  for  which  the  proceeding  was  prosecuted. 
This  being  bo,  we  think  it  follows  the  correct  fee 
should  have  been  two  dollars  and  fifty  oente,  instead 
of  five  dollars. 

We  here  may  remark  in  closing  this  opinion,  that 
we  think  the  only  real  difficulty  in  the  oase  grom 
ont  of  the  &ct  of  the  very  large  number  of  eaaea, 
and  consequently  large  amount  of  costs  to  be  taxed. 
Had  it  been  only  ten  oases,  we  hardly  think  any  ob- 
jections, such  as  are  presented,  as  we  have  no  doobt 
in  great  earnestness  by  eeal  of  counsel,  would  ever 
have  been  thought  of.  The  question  of  the  amoant 
is  one  with  which  we  have  nothing  to  do;  our  duty 
but  demands  we  shall  &irly  ascertain  the  law,  and 
when  tbis  is  settled,  it  must  take  its  course,  reaults 
or  consequences  of  laws  being  matters  of  legislative 
oonsideration,  but  not  for  us,  so  &r  as  to  swerve  our 
judgments  from  the  clearly  aaoertained  path  of  duty — 
when  this  is  seen,  we  are  but  to  follow  it,  and  give 
our  jadgmeuta  in  accord  with  the  mandate  of  the  law. 
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We  do  not  deem  it  seoessar;  to  refer  to  other 
matters  presented  in  the  able  arpiment  filed  with  na 
fi)i  the  ooQDty.  The  questions  disonsaed  we  deem 
oonolnsiYe  of  the  oaae.  Judgment  will  be  entered 
here  in  aooordanoe  with  this  opinion,  we  giving  Buoh 
judgment  as  the  oonrt  below  ahonld  have  given. 


J.  C.  Reeves,  Ex'r  of    George    W.  Reevee,    v.   J.    L. 
PuLtlAM,  Ex'r  of  W.  G.  Day. 

la  SuJUDTV.  ImASoj/  of  an  note.  Utou^  AAmwMlraUrr  <^  lit  deetaied  pri»- 
etpnl  u  protecfed  Ay  the  ilatule  0/  limilationt.  Although  the  admini*. 
tratoT  of  K  principal  in  a  Dote  may  defeat  a  recovery  upon  the  not« 
hj  the  plea  of  the  itatute  of  limitationt,  jet  the  exoneration  of  mioh 
Rdjninistrator  does  not  reliere  the  auretiee  of  his  intestate  from  liin 
bility. 

1  Sua.  Sturdy  of  *»^-  When  the  suretj  on  auch  a  note  ia  compelled 
to  Raj  the  debt,  he  thai  baa  canee  of  action  againit  the  adminUtratcir 
of  either  the  principal  for  the  amount  io  paid,  or  the  adminiBtrator  of 
■  eo-Becurity  (or  pro  nia.  contribution. 

S.  Saxx.  SigU  1^  actum  oBeraa.  FAcn.  ^otaU  of  ^mtalxon*.  WW) 
tlie  Mire^  is  entitled  to  hi«  motion,  upon  renditioQ  of  hid  jadgment, 
yet  his  cauee  of  action  is  the  payment  of  tlie  jndgment,  and  the  statutft 
b^ina  to  ran  from  that  time,  and  not  from  the  rendition  of  the  judg- 
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Appeal  from  the  Cironit  Court.  T.  J.  Fuppih, 
Jndgc. 

Calvin  Jones  for  complaioant. 

H.  C.  MoooHAH  for  defendant 

Deaderice,  C.  J.,  delivered  the  opioion  of  the  Court 

At  the  Jul7  term,  1871,  of  the  Cironit  Court  of 
Fayette  county,  Cocke  and  Doitoh,  Ex'rs  of  Josiah 
HiggeraoD,  recovared  a  judgment  against  Sm.  J.  Beevei, 
principal,  and  J.  G.  Beeves  and  plaintiff  as  seonrities. 
Defendant  Pnlliam'B  testator,  W.  G.  'Day,  was  a  oo- 
ourety  on  the  note  npon  whieh  tiie  jndgment  wm 
obtained,  but  was  not  sued  in  the  action.  Pnlliam 
WM  qualified  as  ezeontor  of  Day's  estate  in  January, 
1865,   and   made  his   settlement   in    I87I. 

At  the  July  term,  1871,  of  said  circuit  court,  and 
ftfter  said  judgment  bad  been  rendered  againRt  hin, 
plaintiff  entered  a  motion  for  judgment  over  against 
his  principal  and  oo-snreties. 

On  the  31at  March,  1874,  the  plaintiff  paid  1710.46, 
the  amount  of  the  judgment  and  interest  thereon,  and 
the    aum    of    $12.80,  the    oosts  of   suit;    and  on  the 
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lOtit  July,  1874,  hfl  diamiBsed  his  motion  entered  at 
My  term,  1871;  and  on  the  nid  10th  July,  1874, 
Miend  1Mb  Motion  agsimt  defendant,  the  exeoator  of 
liil  oo^nmty,  Day.  The  defendftot  reties  opoo  the 
Btatote  of  Htnitattona  of  two  years  and  six  montliB,  tSl 
die  parties  being  resident  o4  said  Fayette  connty,  and 
•4  MTen  years  as  a  bar  to  the  neevcry. 

8y  seetioiis  8626  and  3^2&a  ol  tiie  Code,  a  right 
(0  a  jadgment  by  motion  ia  given  to  a  oo-mirety  agunaf 
whom  judgment  has  been  rendered,  or  -vito  haa  paid 
m&6  jodgmmt,  or  ntore  than  his  nMfcI«  share  thereof, 
agaaast  all  the  paM^  to  the  instrument  for  their  pre- 
poreioii,  wbet^Mr  tiny  were  included  in  said  original 
jadgment  or  not.  By  the  next  seotioo,  3626,  thta 
remedy  lies  both  for  and  against  the  repreeentatiTee 
fltf  deceased  parties. 

It  vill  be  observed  that  the  right  to  make  the' 
notion  aoorues  apon  the  rendition  of  the  jadgment 
IgainBt  the  surety  or  upon  payment  by  him  of  the 
oHginal  judgment,  or  more  than  his  ratable  share  of 
said  original  judgment.  The  right  of  recovery  in  this 
MM  depends  in  pert  npon  the  qaeetton,  whether  the 
ftilnre  to  prosecute  the  motion  upon  the  ground  of 
Ae  rendition  of  the  judgment  gives  the  defendant  the 
right  to  rely  npon  the  statute  of  limitations  from  die 
time  said  judgment  was  rendered,  against  a  motion  en- 
tamd  and  prosecuted  against  defendant,  npon  the 
gttmnd  that  plaintiff  had  paid  the  judgment,  or  whether 
die  statute  would  begin  to  run  against  the  latter  mo- 
tim,  only  from  the  time  of  the  payment  of  the  jad^ 
■eni      IIm    statutes    clearly    give    the    oo-sorety    die 
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right  to  the  motion  upon  the  payment  of  the  jadg- 
ment  u  ft  distinct  and  aabatantive  oanse  of  aolaon. 
And  the  statute  of  Umitationg  wonld  only  run  agaiiut 
flnoh  oaoae  of  action  from  the  time  it  aoorued,  and 
that  time  woald  be  when   the  judgment  was  paid. 

This  is  the  oonetrnotioD  plaoed  npon  section  3626 
of  the  Code,  by  Jadge  Carutheni,  in  his  History  of 
a  Law  Suit,  and  it  is  a  sound  one ;  see  also,  10  Yer.» 
621,  where  it  is  expressly  adjudicated  in  oonformily 
to  this  oonstmotion. 

In  this  view  neither  eeations  2279,  2281,  2784,  dm 
2786,  being  acts  of  limitations  of  two  and  seven  yean, 
bars  the  action  in  this  oause,  as  these  statutes  run  (mly 
when  there  is  a  oanse  of  action.  6  Ham.,  629;  9 
Yer.,  57;    3  Yer.,  319;    7   Yer.,   165. 

But  it  is  insisted  that  the  statute  of  limitationa 
having  barred  the  original  debt  against  defendant,  tha 
administrator  of  the  co-surety  of  plaintifi,  it  cannot  b« 
revived  (gainst  him  by  the  recovery  of  a  judgmennt 
i^fainst  plaintiff,  co-surety  of  his  intestate,  and  having 
a  complete  defense  to  the  original  cause  of  action  un- 
der the  statute  of  limitations,  he  cannot  be  made  liable 
to  pay  the  oo-snrety  any  part  of  the  debt  due  to  Ae 
original  creditor,  which  his  co-surety  has  been  com- 
polled  to  pay. 

In  the  case  of  MarehaU  v.  Sudaon,  9  Yer.,  67, 
this  defense  was  made,  and  it  was  held  that  the  suretj 
was  liable,  although  the  administratrix  of  the  principal 
bad  snoeeeded  in  defeating  the  recovery  of  the  creditor 
against  her  by  the  plea  of  the  statute  of  limitatioas. 
The  oDort  held,  that    although    she  had    succeeded   in 
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her  plea  of  the  statote  of  limitations  against  the  cred- 
itor of  her  intestate,  yet  aa  soon  as  Marshall  had  been 
oompelled,  as  intestate's  surety,  to  pay  the  debt,  he 
became  her  oreditor  and  was  entitled  to  jndgment 
mainst  her. 

It  ia  by  the  payment  of  the  debt  of  the  principal 
that  the  sartty  becomes  creditor  of  his  principal  or  his 
representative  by  the  express  provisions  of  the  statutes, 
and  then  his  oanse  of  action  aocrues.  Code,  sections 
3625,   3626a;    10  Yer.,   621. 

And  in  10  Yer.,  521,  it  is  held  that  the  same 
mle  applies  as  between  oo-sareties;  that  when  one  of 
the  oo-sareties  has  paid  the  debt  be  may,  within  two 
years  from  that  time,  make  his  motion,  or  bring  his 
•elion  against  the  personal  representative  of  the  de- 
ceased co-snrefy  for  contribution ;  that  the  aot  of  lim- 
itations begins  to  run  against  him  from  the  time  he 
paid  the  judgment,  and  not  hota  the  time  the  jadg- 
ment   was   rendered   against   him. 

So  it  has  been  held  by  snooessive  adjudtoationB  of 
this  ooart: 

1.  That  although  the  administrator  of  a  principal 
in  a  note  may  defeat  the  recKivery  upon  the  note  by 
the  plea  of  the  statute  of  limitationB,  yet  the  exonera- 
tion of  such  administnttor  does  not  relieve  the  sureties 
of  his  intestate  from  liability.  Sank  v.  Campbell,  7 
T«r.,  353. 

2.  That  although  the  administrator  of  a  deceased 
principal  debtor  on  note  may  by  the  statute  of  limi- 
tatioitt  defeat  the  creditor's  recovery  against  him,  yet 
when  the  surety  on  anch  a  note  is  oompelled   to  pay 


the  debt,  Boch  Mrety  then  has  a  oause  of  action  againit 
snob  admrniatrator  for  tbe  amount  ao  pud.  Tbat  tlifs 
caoH  of  action  commenoee  in  point  of  time  and  n 
fbusded  upon  the  payment  of  tbe  debt  bj  hm. 
Marshall  v.   Hudson,   Adrn'r,   9   Yer.,   67. 

3.  That  where  one  of  two  oO'Siweties  pays  a  jadg- 
ment  recovered  ^ainat  bim,  be  may  have  bis  motioB 
j^Dst  his  oo-sorety's  executor  for  contribution,  wit)^ 
two  years  from  the  time  be  paid  the  jadgment,  altboiq^ 
more  than  two  years  bad  elapsed  :^m  -the  time  (rf 
tbe  rendition  of  tbe  judgment  against  him,  and  as  it 
appears,  more  than  two  years  from  tbe  qualification  of 
tbe  executor  of  ihe  deceased  oo-snrety  bad  elapsed. 
The  oause  of  action  is  tbe  payment  of  ^e  judgment, 
and  the  statute  of  limitations  only  be^ns  to  run  &om 
tiiat  time.       Max&f   t.    Oxrter,    10   Yer.,    621. 

In  the  case  of  Ooga  v.  (rtison  et  at.,  oompIaiDant 
^led  his  bill  agunst  bis  oo-sureties  for  contribution. 
Complainant  and  defendant  were  all  oo-sureties.  of  one 
Marshall.  In  December,  1842,  all  tbe  defendants 
were  declared  bankrupts  and  discharged  from  all  titeir 
debts   and   liabilities. 

In  Bepteml>er,  1843,  judgments  were  rendered  against 
the  complunant  upon  claims  upon  wbioh  be  and  de- 
fendants were  oo-sureties  fiir  Marshall,  and  eom plain- 
ant  was  compelled  to  pay  tbem,  and  then  filed  bis 
bill  for  contribution  as  above  stated.  Defendants  ia- 
nsted  tbat  l^ey  were  discharged  from  all  liability  on 
said  claims  by  their  certificate  in  bankruptcy.  And 
so  they  were.  But  this  court  held,  that  at  tb^  time 
of  thmr  disfdiarge  in  bankruptcy  the  complainant    had 
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lo  debt  or  demand  Bgainit  themy  and  tbe  eettifioste 
of  dinharge  io  bonkroptoy  wftB  no  proteotioii  agumt 
oomplainant's  right  to  recover — 8  Hum.,  197 — that  ^ 
thon^  they  were  disoharged  from  the  debt  to  (he 
original  creditor,  -wheo  eompkinaDt  paid  tliat  debt  aa 
enrety,  hia  right  of  action  aooraed  gainst  them. 

In  Kerr  v,  Clark,  Clark  offered  Smith  aa  a  witneBB, 
he  and  Bmitb  being  oo-snreties  on  the  note  aned'on. 
6mith  waa  not  ened  and  wa«  diseharged  in  banhmptey 
from  all  liability  for  hia  debts.  He  vaa  alloved  to 
testify  over  plaintifF'B  objection  in  the  oiroait  eoort, 
aad  verdiot  and  judgment  were  for  defendant,  and 
phiotiff  appealed  to  this  oourt.  This  ooart  said  :  "  It 
is  tme  Smith  had  been  diseharged  in  bankrnptoy,  a»d 
as  betweea  himself  and  the  holder  of  the  note  he  waa 
Mider  «o  rcBponnbility,  but  shoold  Clark  be  co«peUe4 
to  pay  this  debt  as  surety,  he  will  then  have  a  right 
of  action  against  Smith  for  contribution.  Clark's  ri{^t 
of  aetioD  would  aoorae  after  the  discharge  in  bank- 
nqitcy  of  Smith,  and  of  course  would  be  unaSboted 
1^  that  discharge."       11    Ham.,   77. 

In  tiwee  oases  the  defendastB  w«re  diseharged  froaa 
die  original  debts.  But  the  payment  of  their  co-surety 
gave   a  cause   of  action   notwithstanding. 

Certainly  the  ri^t  to  plead  the  statute  of  limita- 
tions, which  we  can  see  would  be  a  good  defense  to 
tbe  original  obligation,  can  contribute  no  higher  or 
better  defense  against  tlie  action  of  the  oo-aurety,  thaa 
tbe  actual   discharge   from   enoh   original   debt. 

The  surety's  right  who  has  paid  the  debt  of  his 
eo-inraty  to    reoover,  therefore,  does  not  depend    upon 
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the  paymeat  of  the  debt  which  they  were  jointly  bound 
to  pay  at  the  time  the  payment  was  made;  bat  npon 
the  fact  of  their  being  oo- sureties  in  the  obligation 
vfaioh  one  has  been  obliged  to  pay.  And  when  he 
has  paid  it  and  not  before,  he  has  a  cause  of  aotloo. 
Before  judgment  or  payment  one  co-surety  has  no  right 
of  action  against  the  other — afterwards  he  has,  by  the 
express  terms  of  the  atatntea  and  the  repeated  adjadi- 
oadons  of  this  court.  Up  to  such  event  they  boih 
stand  as  to  each  other  apon  a  plane  of  perfect  equality. 
Their  creditor  may  sue  either  or  both,  at  hia  option. 
They  cannot  dictate  to  him,  and  if  he  saea  one  and 
obtains  satisfaction  out  of  him  only,  then  such  surety 
hail  his  remedy  against  bis  oo-anrety. 

In  3  Para,  on  Ck>n.,  91,  it  ia  said :  "  If  a  surety 
pays  for  his  principal,  the  statute  begins  to  run  irom 
hie  first  payment  for  his  principal,  but  as  to  his  claim 
on  a  CO- surety  for  oontribation,  it  does  not  begin  when 
he  begins  to  pay,  but  only  when  his  payments  amonnt 
to  more  than  his  share."  And  again :  "  The  contract 
npon  which  the  assumpsit  is  founded,  dates  Jrom  the 
time  when  the  retaHon  of  oo-awely  or  oo-obligor  is  en- 
tered into;  although  the  caose  of  action  does  not  arise 
antil  the  payment.  Hence  the  discharge  of  one  of 
the  joint  debtons,  (by  whatever  cause)  from  his  direct 
liability  to  the  creditor,  does  not  relieve  him  in  taw 
any  more  than  in  equity  from  his  obligation  to  in- 
demnify auch  of  the  remaining  joint  debtors  as  have 
borne  more  than  their  original  proportion  of  the  debt." 
1   Pars,  on  Con.,  35-6. 

"A  party  acquirea  a  right  to  contribution  as  soon 
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as  he  pays  more  than  his  ahare,  bat  oot  until  then; 
oonBequently  the  ebitDte  of  limitations  does  not  be^D 
to  run   antil   then."       Ibid,  36. 

The  jadgment  of  the  Circuit  Judge  dismissing  plain- 
tiff's action  ie  erroneous  aod  is  reversed,  and  the 
plaintiff  is  entitled  here  to  judgment  for  one-third  of 
the  judgment   and   interest  and  costs   recovered    off  him. 


John    L.    Kebb   a  ah.,  by  next  friend,  etc.,   v.    F.  M. 
White,  Ex'r,  and  Thos.  W.  White,  Trustee,  etc. 

1.  Tbubtxsb.     Tabtmeniars.      Not  rtqinred  to  give  bond.      When.     Teeta- 

mentuy  truateei  are  not  governed  hj  the  proviaioDs  of  the  Code,  Sec. 
1974,  et  te^,,  in  regard  to  giving  bond,  Rlmg  infentorie)^  etc. 
Code  cited :   Sectioiu  1974-77. 

2.  SufE.     Same.      Chancery  praetiee.      Before  a  court  of  equitj  iriU  inter- 

fere with  the  execution  of  a  teBtamentar?  trout  bj  a  tnutee,  some 
danger  from  the  mieconduct  or  incapacitj  of  the  truetee  miut  be 
•hown,  or  at  least  apprehended,  with  good  cause. 


FBOM   SHBI^BY. 


Appeal   from    the   Chancery  Court.      R.  J.  MoBGAK, 
C%ancellor. 

Pattebsom  &  Lowe,    Estes  &  Jackson  and  R.  P. 
Duncan  for  appellants. 

KOBTBECHT,  Cbaft  &  ScALES   for   defendants. 
11— VOL.  9. 


Kerr  «.  Wtite. 

Fbeeman,   J.   delivered   the   opinion   of  the  court. 

This  bill  is  filed  in  the  name  of  three  infant  oom* 
plftinants,  John  L.  Kerr,  Kate  B.  Kerr  and  Julia  W. 
Kerr,  hj  their  step-father  and  mother  tm  next  friend, 
H.  T.  Coffee  and  Jalis  his  wife.  The^  are  of  ten- 
der jearB,  the  oldest  being  eleven  years  old  irhen  the 
bill  was  filed,  the  youngest,  since  dead,  four  years. 
They   reside   in   Memphis   with   their   step-father. 

The  tacts  necessary  to  be  stated  are,  that  their 
grandfather  died  at  bis  residence  in  Bhelby  county, 
Tennessee,  in  August,  1870,  leaving  a  will  which  was 
doly  proven  by  Frank  M.  White,  the  executor  ap- 
pointed by  the  testator. 

By  this  will  the  testator,  after  other  devises  and 
bequests,  gave  to  Thos.  W.  White  all  the  rest  and 
reeidue  of  his  property,  both  real  and  personal,  inolnd- 
ing  houses  and  lots,  lands,  bonds,  notes  and  stocks  of 
every  kind  and  description,  in  Georgia,  Tennessee  and 
Mississippi,  or  elsewhere,  in  trast  for  the  benefit  of 
his  three  grandchildren,  (the  complainants)  with  fall 
power  and  authority  to  sell  any  portion  of  the  same 
and  reinvest  in  sach  other  property  as  he  may  think 
best,  to  expend  such  amounts  as  may  be  neceseary  to 
educate  them  well,  and  on  the  coming  of  age  or  mar- 
rying of  bis  grandson,  to  pay  him  over  and  deliver 
to  him  one-third  of  the  same — and  on  the  marriage 
or  coming  of  age  of  the  girls,  to  deliver  one-half  their 
interest  to  them  and  to  settle  on  them  for  life,  with 
remainder  to  their  heirs,  in  strict  settlement,  the 
other  half.      The    executor    has  not  as  yet  settled  up 
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ud  pmi  over  the    fond    is    his    baode,  except    aboat 
(2,600,  bat   ia   probably   aboat   ready   to   do   so. 

Tbe  bill  states  tbe  estate  to  be  large,  probably  of 
Uie  vabw  of  {260,000,  coiuistiiig  of  lands,  town  pxepi- 
erty,  choaee  in  action  and  bcHids.  It  seeks  relief  on 
two  groonda  mainly.  First,  that  while  it  is  not  known 
bow  maoh  of  the  fund  has  been  received  by  the  tros* 
tee,  complainants  ave  satisfied  that  what  has  been  i»- 
oeived  is  sofficdent  to  provide  for  th^  education  ■• 
oootemplated  in  tbe  will,  but  tbat  White  haa  declined 
to  furnish  tbe  means  for  the  education  of  complainr 
ants,  and  ttutioa  bills  are  now  unpaid  and  oreditoce 
pcesaiog  for  th^r  payment.  To  thie  portion  of  the 
bill  there  is  an  answer,  explaining  the  reasons  for  any 
bilnre  to  pay  bills,  if  such  had  accrued.  We  need 
set  dieoosB  this  point,  as  the  question  is  not  before 
OB  on  the  demurrer  which  was  put  into  the  answer, 
and  it  is  on  this  demarrer,  with  the  ao^n  of  ohaa- 
oeUor  on  tbe  sane,  the  decree  was  made  whioh  we  are 
to  review.  Suffice  it  to  say,  that  from  the  statem«ttt 
u»  the  bill  it  would  seem  the  children  ace  bung  edtH 
eated,  bat  the  bills  delayed  in  payment,  of  whic^  the 
ovediUHTB  might  complain,  but  hardly  the  parties  to  tbie 
suit.  However,  passing  from  this :  The  queatiraie 
pieaented  by  the  demurrer  are  raised  on  the  claim  of 
ooAplainants  that  the  trustee  shall  ^ve  security  for 
perfornatkoe  of  his  duties  as  trustee.  Tbe  bill  goes 
•a  the  theory  tbat  White  ia  in  default,  because  he  has 
omitted  to  enter  into  b<Mid  with  security  for  the  faiths 
&1  disdiftf^  of  hie  dnties  as  it  ie  stated,  "  in  the  mai^ 
■cr  preeoribeft  by  law,"  and  from  the  whole  bill  aad 


especially  the  prayer  for  relief,  it  is  evident  this  relief 
is  based  mainly,  if  not  entirely,  on  the  aeeamption 
that  this  ia  required  by  the  Code  in  its  pronsiona  for 
aseignees  and  trustees  on  thia  subject.  The  prayer  ia, 
that  he  ehal)  give  bond  before  this  or  the  county 
court  of  Bhelby  county,  conditioned  as  prescribed  by 
law  for  the  faithful  discharge  of  his  duties.  In  ad- 
dition it  is  asked  that  the  trustee  be  required  to  make 
the  proper  affidavits,  returns  and  settlements  as  the 
law  requires,  and  on  &iluTe  to  do  all  thia,  it  is  asked 
that  he  be  removed  from  office.  All  this  points  nn- 
miatakably  to  the  idea  that  this  bill  is  framed  on  the 
assumption  that  this  trustee  is  bound  to  perform  these 
requirements  of  the  Code  before  he  can  enter  on  his 
duties,  and  that  this  is  the  real  question  intended  to 
be  presented  as  the  ground  for  the  relief  prayed.  We 
will  first  examine  the  case  on  this  assumption  and  in 
this  aspect  of  it. 

By  Section  1974,  and  sub-sec.,  and  suooeeding  sec- 
tion of  same  chapter,  it  is  provided  in  substance,  that 
any  trustee  or  assignee  to  whom  property  ezeeeding 
the  value  of  five  thonsand  dollars  is  conveyed  in  trust 
for  the  benefit  of  creditors,  sureties  or  other  persons, 
nnlese  by  them  released  in  writing  from  doing  so,  shall 
give  bond  for  the  faithfiil  discharge  of  bis  duties  im- 
posed upon  him  by  law  and  by  the  terms  of  the  deed 
or  assignment.  He  is  also  to  take  and  subscribe  on 
oath  before  the  county  court  clerk,  first,  to  iiuthfully 
perform  the  duties  imposed  upon  bim  by  law  and  by 
the  deed  or  asmgnment;  second,  that  he  will  make 
an    inventory  of    the    goods,  chattels,  lands    or    other 
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assets  ooDtained  in  the  troat  deed  or  assigDmeBt,  whioh 
have  or  may  come  into  his  haode;  third,  that  he  will 
make  a  full  return  or  oauae  to  be  filed  in  the  offioe 
of  the  olerk  of  the  oonaty  ooart,  an  aoooont  of  all 
aalee  of  said  effects,  and  alt  moneys  received  or  seon- 
ritiea  taken.  The  other  sections  provide  for  filing  the 
bond  and  affidavit  and  its  preservation  by  the  olerk, 
and  then  for  compensation  of  snob  trustees.  Bee.  1977 
provides  for  the  removal  of  any  trustee  or  aeignee 
who  &its  to  comply  with  these  provisions,  and  the 
appointment  by  the  oonoty  court  of  another  trustee  or 
receiver,  who,  on  giving  the  bond  and  taking  the  oath, 
is  to   execute   the   trust   or  assignment. 

It  is  evident  from  these  provisions  that  they  have 
no  reference  whatever  to  such  a  trust  as  the  one  be- 
fore us — a  testamentary  trust,  where  no  such  duties  as 
are  contemplated  in  the  statute  are  to  be  performed. 
The  whole  tenor  of  the  statute  and  the  repeated  lan- 
guage shows  it  was  iutended  to  cover  the  case  of  a 
deed  of  trnst  or  aseignment  &r  the  benefit  of  creditors, 
sureties  or  other  like  cases.  If  the  language  was  not 
too  olear  for  doubt  and  did  not  show  unmistakably 
the  reference  of  the  statute  to  sach  "deeds  or  assign- 
ments," to  use  its  words,  the  title  of  the  chapter 
would  solve  any  doubt  on  the  subject.  It  is,  "  Of 
trust  assignments  to  secure  creditors,"  thus  giving  a 
clear  and  unquestioned  designation  of  its  objects,  and 
the  matter  of  the  statute  in  all  ita  provisions  corres- 
ponds with  the  purpose  thns  expressed.  For  instance, 
the  bond  is  to  be  ^ven  for  "the  performance  of  the 
duties  imposed    by  law  and  the  terms  of  the  deed  of 
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ttngament ; "  &e  oath  ii  to  the  same  eifeot  and  in 
ume  langaage.  The  return  he  is  to  make  to  the 
ooanty  ooort  is  "of  all  sales  of  aaid  effects  and  all 
moneys  r«oetTed  or  securities  takea."  This  is  atl  too 
clear  for  doubt  on  reading  the  statate  and  giving  « 
&ir  ooDStrBfltion  to  its  terms,  even  without  the  title, 
ffhioh  clearly  shows  i^at  the  subsequeat  provisioiB 
were  intended  to  embraoe.  We  therefore  hold,  that 
the  chanoellor  erred  in  holding  that  tiiis  trustee  was 
boood  by  law,  before  enteriug  upon  his  trust,  to  eze- 
onte  a  bond  for  performance  of  his  duties,  anleas  ex- 
empted  therefrcHn  by  the  testator,  or  that  he  was  bound 
under  the  statutes  of  our  State  to  give  snob  bond, 
either  as  to   {tfoper^r   in   the   State    or   out   of  it. 

This  probably  in  Btriotness  disposes  of  all  the  qnes- 
tioBs  fairly  before  us  on  this  appeal  which  is  by  both 
parties,  the  one  claiming  that  no  bond  ooald  be  re- 
qnired  of  him  or  was  required  by  law,  the  other  party 
olaiming  a  bond  for  tbe  property  beyond  the  juri«1io- 
taon  of  the  eoart. 

It  may  not  be  improper,  however,  to  remark  that 
as  to  die  &ota  stated  in  the  bill  which  are  now  pressed 
in '  argument  in  favor  of  the  relief  sought  on  general 
grounds  of  equitable  interference  to  protect  trust  prop- 
erty, that  there  is  nothing  in  the  bill  to  Hostain  sach 
aotioB  in  this  case.  Mo  breadi  of  trust  is  (barged, 
BO  danger  to  it  from  any  misoondnct  or  unfitness  of 
the  fcrnstee  is  even  saggested,  or  that  the  fond  is  ia 
the  Bligbte«t  danger  from  hie  mismanagement;  on  the 
contrary,  he  is  admitted  to  be  a  man  against  whom 
no    objection    can  be  made    personally,  and  even    that 
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be  ia  a  [«oper  mad  saitable  person  to  execute  the  trust 
Ail  that  ig  said  on  the  subject  is,  that  while  be  is 
solvent  he  is  not  worth  as  much  as  the  trust  fund, 
and  thererore  it  is  doemed  hazardous  that  be  shall 
have  charge  of  it  without  eeourity.  Before  a  ooort 
of  equity  will  interfere  with  the  exeention  of  a  testa* 
nentary  trust  by  a  trustee,  especially  of  this  characler, 
some  danger  from  the  misconduct  oi  inoapadty  of  the 
trustee  must  be  shown,  or  at  least  be  apprehended 
with  good  cause.      See  Perry  on  Trusts,  Sec.   275-6. 

The  party  was  known  to  the  testator,  his  circum* 
stances  no  doubt  fomiliar  to  him,  no  change  is  sbowD 
in  them  since  bis  selection.  He  has  been  trusted  by 
the  giver  of  this  bounty  to  complainants.  He  is 
chained  with  considerable  diwretion  as  to  the  manage- 
ment of  the  property,  showing  a  personal  trust  and 
confidence  reposed  in  him.  There  has  been  no  vio- 
lation of  this  oonfidenoe,  noue  is  su^ested  or  charged 
as  probable.  It  would  be  contrary  to  every  sound 
principle  to  say,  that  under  such  circumstances  the 
trostee  should  have  the  burden  imposed  on  bim  of 
pving  security  for  performance  of  his  dnties,  when 
the  testator  had  confided  bis  property  to  bis  care  with- 
•at  such  a  burden.  This  probably  would,  in  many 
cases,  defeat  the  purpose  of  the  testator  by  deterring 
the  party  appmnted  from  undertakiug  the  duties  im- 
posed on  such  terms,  and  involves  a  reflection  in  ad- 
vance on  bis  faithful  performance  of  hie  duties,  cod- 
tnuy  to  the  spirit  and  purpose  of  his  appointment  by 
the   testator.       These   reasons  would   be   sufficient   to  re- 
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pel  anoh  a  claim,  if  no  authority  Baatained  the  view; 
but  the  contrary  is  the  well-eetabliBhed  rale. 

Aa  to  the  otiier  matter  of  the  bill,  that  the  trustee 
sbonld  be  required  to  make  settlements  or  file  an  in- 
ventory, and  adminiater  the  trust  under  the  direotion 
of  a  oonrt  of  equity,  at  least  ao  far  as  the  estate  is 
in  Tennessee,  ve  express  no  opinion  either  way,  as  the 
question   is   not   before    as   on   this  appeal. 

A  decree  will  be  drawn  in  accord  with  this  opinion 
and  the  case  remanded  to  be  proceeded  in  on  the 
answer. 

Costs  will  be  paid  in  this  court  by  Cofifee,  the 
next   friend. 


Maby  a.  McCallum  «.  8.  M.  Jobb. 

1,  finoa  ASD  Notes.  PrijuHpal  and  eurtly.  Emdenee,  Parol,  odrainAb 
Co  ihoie  tie  mamitig  of  an  indonemeiU.  The  defendant,  Jobe,  indoraed 
the  note  in  controveraj  to  W.  D.  McCallum,  who  trBnaferred  the  aanw 
to  the  plaintiff,  Mar;  A.  At  the  time  the  note  was  purohaBed  by  W. 
D.  McCallum,  the  defendant,  Jobe,  had  a  mortgage  upon  valuable 
real  estate  to  aecnre  it.  Upon  the  same  propertj  W.  D,  MoCallnm 
had  foreclosed  a  Bubaequent  mortgage  of  his  owd,  and  became  the 
purchaser  himwK,  and  was  in  the  posBeaaiou  under  a  deed  from  the 
trustees.  It  is  alleged  a«  error,  that  the  court  below,  over  the  objec- 
tions of  the  plaintiff,  admitted  the  testimony  of  the  ddeudant  to  the 
efiect  that  when  he  sold  and  endorsed  the  note  to  W.  D.  McCallum, 
there  wag  a  distinct  understanding  between  them,  that  McCallum  was 
buyii^  to  relieve  bis  proper^  of  this  iDcombrance  upon  it,  and  that 
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the  defeudant  vas  in  no  mumer  lo  be  held  liable,  and  that  HcCsUoin 
vas  to  be  Bubstituled  to  all  of  Jobe'e  rights,  under  the  prior  mortgage, 
which  was  a  fall  indemnity  and  consideradoD  to  McCallnm  for  hie 
ontla;  for  the  note.  BM,  in  raoh  a  case  the  teetimony  was  piopwlj 
admitted. 
S.  Sakx.  Same.  Morgage.  DtU  merged  bg  openOitm  (^lau.  By  operation 
of  law  the  debt  was  merged  and  extii^f'"''''^)  '^'^  there  can  be  no 
recoTsy  on  the  note.  In  such  a  caae  the  iale  of  the  note  carried  the 
security  with  i^  and  no  paper  title  was  neceeeair  to  iuTeat  the  por- 
chaaer  with  all  the  beneflU  of  the  mortgage. 
CawB  died :  Qeveland  n.  Martin,  S  Head,  131 ;  Gibeon  v.  Martin,  7 
Hum,,  127  ;  Graham  v.  McCampbell,  Meigs'  B.,  62  -,  Napier  v.  Elam, 
eYer.,liei  Graveav.  McFarlane,2Col.,  167;  Hepburn  c.  Kerr  A 
DaTidson,  9  Hum.,  726. 


FBOM  SHELBY. 


Appeal  from  the  Circuit  Court.  C.  W.  Heiskell, 
Jndge. 

Wilson  &  Beard   for   complainaDt. 

Jabnaqin  for  defendant. 

Snbed,  J.,  delivered  the  opinion  of  the  court. 

The  action  is  brought  npon  a  promissory  note  for 
five  thousand  dollars,  executed  by  C  Pfanaensteihl  to 
the  defendant,  S.  M.  Jobe,  on  the  4tb  August,  1866, 
due  at  twelve  months  afler  date,  and  indorsed  by  Jobe 
to  W.  D.  McCallum,  February  21,  1870,  and  by  him 
to  the  plaintiff.  At  the  time  of  the  purchase  of  the 
note  by  W.  D.  McCallum,  the  defendant  Jobe  bad  a 
mortgage  upon  valuable  real  estate  in  the  city  of  Mem- 
phis to  secure  it.  Upon  the  same  property  W.  D. 
MoCallum  had  foreclosed  a  subsequent  mortgage  of  hie 
OVB,  had    become    the    purchaser    himself    and   was  in 
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pOBseseion  ander  a  deed  from  the  trustee.  The  verdict 
aad  judgment  b«low  were  for  the  defendant,  and  to 
nrvene  that  jad^ent  the  plaintiff  has  appealed  in 
error. 

It  was  insisted  iip(m  the  trial  below,  that  the  lia- 
bility of  the  defendant  as  endorser,  had  not  been  fixed 
bj  due  and  lawful  demand  and  notice,  and  that  by 
the  laches  of  the  plaintiff  in  this  respect  the  defendant 
had  been  discbai^ed.  In  the  view  ve  have  taken  of 
the  case,  this  question  may  well  be  ignored  and  pre- 
termitted in  the  discussion.  We  may  concede,  for  all 
the  purposes  of  this  decision,  that  the  demand  and 
notice  were  proper,  regular  and  lawful,  but  where  it 
is  so  plainly  manifest  upon  the  merits  of  the  oause, 
that  the  exact  Ugal  rights  of  the  particH  have  be«i 
attfuned  and  the  strict  law  of  the  case  administered 
by  the  verdict,  we  are  forbidden  to  reverse  the  judg- 
ment,  unless  in  some  manner  the  merits  of  the  cause 
have  been  affected  by  tfae  error  alleged.  It  is  alleged 
as  error,  that  the  court  below,  over  the  objections  of 
tiie  plaintiff,  admitted  the  testimony  of  the  defendant 
to  the  effect  that  when  he  sold  and  indorsed  the  note 
■o  W.  D.  McCallum,  there  was  a  distinct  nndersttiod- 
hig  between  them  that  McCallum  was  buying  to  relieve 
hie  property  of  this  incumbrance  upon  it,  and  that 
the  defendant  was  in  no  manner  to  be  held  liable  as 
indorser,  bat  that  the  transaction  was  understood  by 
both  parties  as  a  substitution  of  McCallum  to  all  of 
Jobe's  rights  under  his  prior  mortgage,  which  as  a 
matter  of  fact  was  a  full  and  ample  indemnity  and 
ooneideratioD  to  McCallnm  for  his  outlay  for  the  note. 
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ma  &ct  being  MtabliBhed,  it  ia  most  olew  that  H 
would  lutve  been  a  grest  fraud  and  wrong  npon  the 
defeadftBt  to  bave  mforoed  againrt  him  the  collection 
of  the  note,  when  MoCallum  had  already  been  fnlly 
rambnreed  by  the  rescue  of  bis  estate  from  the  valid 
iBcambraaoe  the  defendant  held  npon  it,  and  whiofa 
jpMoed  to  MoCallnm  by  the  transfer  of  the  note.  We 
Md  that  in  snob  a  case  tbe  testimony  was  oompetent 
■ltd    was   properly   admitted. 

There  is  a  well-eetabliriied  exception  to  the  rok, 
thai  parol  evidenoe  is  inadmissible  to  alter,  vary  or 
impair  the  legal  effect  of  a  written  contract  of  endorse 
Bent  each  pt  tbis,  which  we  fully  recognize.  As  be- 
tween tbe  original  parties  to  commercial  paper,  or 
other*  baring  do  anperior  eqnitiee,  parol  evidenoe  has 
always  been  admitted  to  show  frand,  want  or  &ilure 
ti  ooDsideratioa,  or  that  the  eoforoement  of  the  con- 
tnet  aooording  to  its  legal  effect,  as  gathered  alone 
from  the  writing,  would  operate  as  a  fraud  upon  tbe 
dafeadaoL  And  we  apprehend  that  nothing  can  be 
fimnd  in  oar  decisions  that,  upon  careful  scrutiny,  con- 
fljcts  with  this  well-established  exception,  where  a  de* 
fendant  has  sought  to  bring  himself  within  the  exoep- 
dim.  The  rule  is  tbos  strongly  stated  in  tbe  text 
books :  "  Notwitbetaading  tbe  general  rule  that  bills 
and  notes  cannot  be  contradicted  in  their  legal  effeet 
by  oral  evidenoe,  it  is  well-settled  that  they  may,  be- 
tween the  original  parties,  be  impeached  for  illegality, 
fcr  fatlare  oT  ■  oonsideration,  for  fraud,  for  want  of 
eoBsidantion,  or  by  showing  a  subsequent  agreement 
vaoying  tbe  original  contract,  or  waiving  a  portion  of 
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it"  Edw.  OD  Bills,  141.  "While  the  legal  e^ot 
of  ao  indorsement  may  not  in  general  be  ohanged  hy 
parol  proof,  the  rale  does  not  exolade  proof  of  fraad 
or  want  or  AiUure  of  consideration."  Id.,  295,  296,  297. 
Parol  evidence  may  andonbtedly  be  givea  of  the 
droamstanoes  nnder  which  a  note  or  its  indorsement 
is  made,  in  order  to  show  a  want  or  &ilnre  of  oon- 
aideration,  or  illegality  in  the  transaction,  or  to  present 
the  defense  of  a  fraudnlent  appropriation  of  the  note 
to  a  purpose  to  which  it  was  not  intended,  or  to  es- 
tablish a  oontemporaneoos  agreement  as  to  the  mode 
of  payment  which  baa  been  executed  in  satisbotion  of 
the  debt.  Chitty  on  Bills,  69,  142;  Dutu^n,  Sherman 
&  0>.  V.  OUbert,  6  Butcher,  521;  Oliver  v.  Ph^M, 
Spencer,  180;  1  Zab.,  697;  Otaddock  v.  Vanneas,  36 
N.  J.,  517;  10  Am.  Bep.,  258.  These  rales  apply 
as  between  the  immediate  parties,  or  subsequent  parties 
without  superior  equities.  The  language  of  the  ml^ 
says  a  late  text  writer,  implies  it«  limitatioQ,  for  it 
does  not  extend  to  exclude  evidence  offered  to  show 
want  or  failure  of  consideration,  or  to  impeach  the 
original  or  present  validity  of  the  indorsement  on  the 
ground  of  fraud.  Facts  may  always  be  proven  by 
parol  that  tend  to  show  that  the  enforcement  of  d^ 
fendant's  liability  would  operate  as  a  fraud.  1  Danl. 
Neg.  Inst.,  eeotioDS  720,  722.  A  fine  illustration  of 
the  exception  is  found  in  ^e  case  of  SUl  v.  My,  6 
Serg.  &  Rawl.,  366,  where  the  bolder  handed  Hill 
the  notes,  saying,  "  Hill,  you  must  endorae  the  notes." 
The  defendant  replied,  "  that  is  not  our  understending." 
To  which   the   plaintiff  rejoined,   "they   are   made   pay- 
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able  to  yon,  how  will  yon  convey  themt  Yon  most 
indorse  them  that  I  may  collect  them."  The  defeod- 
aat  then  said,  "I  wil!  indorse  them,  but  remember 
that  I  am  not  to  be  responsible  for  their  payment." 
The  court  said  the  evidence  went  to  prove  a  direct 
frand  in  obtaining  the  indorsements,  or  their  perver- 
non  to  a  use  never  intended — a  fraudulent  purpose. 
And  the  testimony  was  held  properly  admitted.  But 
aside  from  this  question,  there  are  ample  grounds  upon 
which  this  verdict  may  be  sustained,  even  if  we  con- 
cede the  testimony  of  the  defendant  to  have  been  im- 
properly admitted,  which  we  do  not.  When  MeCal- 
Inm  bought  his  note,  the  mortgage  of  the  defendant, 
Jobe,  for  its  security  was  an  unquestionable  incum- 
brance upon  the  land,  and  the  mortgage  is  conceded 
to  have  been  abundant  security  for  its  payment,  while 
the  mortgagor  and  maker  of  the  note  was  known  to 
all  parties  to  he  utterly  ioaolvent.  Now,  whatever 
may  have  been  the  effect  of  Jobe's  indorsement  in 
imposing  npon  him  a  prima  fade  technical  liability 
Dpon  the  note,  it  ia  manifest  from  the  testimony  of 
McCallnm  himself,  and  from  all  the  surrounding  oir- 
onmstances,  that  McCallum's  paramount  object  in  buy- 
ing the  note  was  to  discha^  the  incumbrance  and 
relieve  his  property.  And  we  are  equally  well  satis- 
fied that  Jobe,  having  full  knowledge  of  the  insolvency 
of  the  maker  of  the  note,  and  having  a  full  and  per- 
fect security  in  the  mortgage,  for  the  payment  of  the 
whole  amount  of  the  note  and  interest,  would  not 
have  disposed  of  it  as  he  did  for  less  than  its  value, 
losing  several  years  of  interest  upon  it,  if  he  had  in- 
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tended  that,  io  addition  to  bia  iDTSBtiDg  MoCalUn 
with  all  hie  interest  in  the  mort^^age,  j,hfl  wae  aJao  to 
be  held  personally  bound  on  the  note.  The  &cta  of 
the  whole  negotiation  an  moat  unimpeachable  witneeaas 
for  him  and  they  acquit  him  of  Ihis  great  ibily,  unI 
his  own  testimony  to  that  effect,  in  our  judgmoBl* 
unqnestionably  interprets  the  true  intention  of  the  pax^ 
tiee  in  tiie  tranaaotion.  We  hold  that  there  is  enoa^ 
in  the  case,  without  his  testimony,  to  show  that  it 
cannot  be  possible  that  it  was  the  intention  of  the 
parties  that  he  should  be  bound  for  the  payment  of 
the   note. 

It  is  developed  in  the  proof,  that  Jobe's  remedy 
under  the  mortgage  was  temporarily  embarrassed  by 
an  injunction  bill  then  pending  to  restrain  the  oelleo- 
tjon  of  certain  separate  interest  notes  alleged  to  ha 
usurious,  and  the  true  solution  of  his  oonduet  is  m 
the  &ct  that  this  transaction  with  McCallum  was  Ae 
^or(«8t  and  beat  way  for  bis  own  extrication,  witboat 
the  greater  saorifioe  of  a  protracted  delay  io  the  fore- 
closure of  his  mortgage.  What,  then,  is  the  legal 
effect  of  this  transaction?  It  seems  to  us  that  tke 
authorities  are  very  clear  to  the  effect  that  by  opra»- 
tion  of  law  the  debt  was  eztinguisfaed  and  that  theoe 
can  be  no  recovery  oa  the  note.  In  such  a  oasa 
the  sale  of  the  note  carried  the  security  with  it,  and 
no  paper  title  was  neoessary  to  invest  the  purchasw 
with  all  the  benefits  of  the  mortgage.  CHevdand  t. 
Jfsrfin,  2  Head,  131.  It  would  certainly  be  a  buw- 
etroos  anomaly  of  wrong  to  permit  McCallum  to  Im 
first    reimbursed     for   his   whole    outlay   by   a  discharge 
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of  the  iDoumbraDoe  upon  his  luid  and  then  to  be  -pud 
the  same  amount  by  oompeUing  Jobe  to  pay  the  note, 
the  former  being  doubly  indemnified,  and  the  tatter 
lo«ng  hiB  entire  debt.  The  law  scorns  an  alliance 
with  injustice  and  oppression,  and  perhaps  no  case  can 
be  produced  which  so  well  illtutntea  the  obvious  jus- 
tice and  Bonndness  of  the  principle,  that  in  such  a 
transaction  the  debt  is  merged  and  extinguished  by 
operation   of  law. 

In  support  of  this  view  we  cite  numerous  authori- 
ties bearing  upon  it  in  divers  aspects,  and  which  we 
held  to  be  deoiaive  of  the  oaise:  1  Hil.  on  UorL, 
236,  251,  375,  640,  543,  504;  Perry  on  Trusts,  318, 
351;  7  Hum.,  127;  5  Cow.,  202;  4  B.  Mon.,  529; 
34  Iowa,  392;  Meigs'  R.,  52;  4  Johns,  43;  15  Mass., 
485;  19  Johns,  325;  2  Wash.  R.  P.,  500;  6  Allen, 
79;  2  Johns  Ch.,  128;  10  Paige,  255;  6  Yer.,  116; 
8  Mass.,  493;  22  Pick.,  394;  2  Col.,  167;  9  Hum., 
726;  20  Penn.,  284;  14  Pick.,  104;  3  Johns  Ch., 
83;  6  Johns  Ch.,  417;  1  Allen  R.,  242;  18  Vea., 
384;  20  Mo,,  482;  20  Mich.,  9;  6  Pick.,  492;  3 
Gush.,  554;  2  Barb.  Ch.,  618;  51  111.,  331;  51  N. 
Y.,  333;     10  Paige,  595. 

Affirm   the  judgment. 


Levering  ftDd  Brady  «.  Norrell. 


L.  Levbbing  et  al.  v.  L.  C.  Nokvbll  d  al. 
M.  B.  Brady  &  Co.  t>.   L.  C.  Nobvell  et  al. 

1.  FnAJjauixtn  Cowxyasce,       Valuniary  eooKyoRoe  of  properii/  in  fraud 

of  creditors.  Norvell,  Boone  &  Co.,  of  Memphia,  obtained  credit  from 
Bradj&Co.,in  New  Orleans,  tbrougli  one  of  their  members  (McKeoii)i 
npon  the  faith  of  bis  individual  estate,  which  be  promised  shonld  i» 
main  in  his  own  name,  and  be  subject  b>  his  debta  ;  that  soon  after- 
warda  McKean  made  a  Tolantarj  conveyance  of  his  property,  when 
his  firm  was  in  doubtfal  circumstancea,  without  warning  Brady  &  Co., 
who  continued  the  credit  previously  obtained.  Held,  such  a  convey- 
ance is  evidence  of  fraud,  in  fact,  and  tbe  registration  of  the  deed 
does  not  alter  the  case.  The  property  so  conveyed  will  be  liable  to 
the  HBtisfactioD  of  debts  due  such  creditor,  though  contracted  subee- 
quent  to  the  conveyance.  A  debtor  has  no  right  to  convey  all  of  his 
tangible  proper^  and  leave  his  creditors  to  take  their  chances  of  re* 
killing  their  debts  from  assets,  consisting  of  bUls  and  accounts  payi^ 
able,  where  the  proof  fails  to  nhow  that  such  assets  were  available  to 
creditors.  As  the  deed  ia  void  for  fraud,  in  fact,  all  the  crediton  will 
be  allowed  to  ahare  the  proceeds. 
Cmes  cited ;  White  d.  Bettis  &  Cappe,  MS. ;  Martin  v.  01  iver,  9  Hum.; 
Chnrehill  v.  Well,  7  Col.,  364. 

2.  Bamb.    Same.     Pai/maU  qf  debts.     Doe*  not  rdnU  evidmee  of  fraud.   Whm. 

Where  a  debtor  makes  a  voluntary  conveyance  and  afterwards  paya 
a  large  part  of  his  liabilities,  this  does  not  rebut  the  evidence  of  fraud. 


FBOH   SHELBY. 


Appeal  from  the  Chancery  Court.      R.  J.  Morqan, 
Chancellor. 

Ko  record  cao  be  found. 
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McParlanb,  J,,  delivered   the  opinioD  of  the  court. 

The  firm  of  Norvell,  Boone  &.  Co.  was  composed 
of  L,  C.  Norvell,  O.  C,  Boone  and  Wm.  McKeon,  and 
was  engaged  in  basiness  of  cotton  factors  and  com- 
mission merchants  at  Memphis.  In  the  early  part  of 
the  year  1860,  they  were  largely  indebted;  thefie  debts 
were  principally  drafts  or  bills  drawn  by  them  on 
other  parties  and  accepted  in  anticipation  of  cotton  to 
be  shipped  by  them,  and  consequently  fluctuated  in 
amount  from  time  to  time.  On  the  30th  of  March, 
1860,  Wm.  McKeon,  one  of  the  partners,  made  a  vol- 
untary conveyance  for  the  benefit  of  his  wife  and 
children,  of  .&  number  of  separate  pieces  of  real  estate 
in  and  near  Memphis,  some  slaves  and  personal  prop- 
erty. The  firm  was  dissolved  in  less  than  a  year 
afterwards,  leaving  a  large  amount  of  indebtedness  un- 
provided for.  The  present  bills  were  filed  to  set  aside 
the  deed  of  Wm.  McKeon,  and  subject  the  property 
therein  conveyed  to  the  payment  of  the  debts.  The 
complainants  in  one  of  the  bills  are  M.  B.  Brady  & 
Co.,  who  were  merchants  and  factors  at  New  Orleans; 
they  claim  a  debt  of  from  $12,000  to  $14,000,  with 
interest,  a  balance  of  a  much  .larger  debt.  They  were 
creditors  of  Norvell,  BAone  &  Co.  at  the  time  the 
deed  in  question  was  made.  The  debts  of  the  other 
parties,  as  well  as  those  who  came  in  by  petition,  were 
contracted   afterwards.  ; 

The  debts  of  Norvell,  Boone  &  Co.  on  the  30th 
March,  1860,  the  date  of  McKeoa's  deed,  amounted, 
according  to  the  proof,  to  $40,000,  and  it  is  very 
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probable  they  were  indebted  to  a  much  larger  enm. 
The  debt  to  Brady  &  Co.  at  that  date  was  $19,870.46, 
between  which  time  and  the  8th  of  June,  Brady  &  Co. 
paid  and  accepted  farther  drafts  &om  Norvell,  Boone 
&  Co.  to  the  amount  of  over  $35,000.  On  the  letter 
day  a  settlement  was  made  between  the  parties,  and 
after  allowing  to  Korvell,  Boone  &  Co.  credits  for  a 
number  of  payments  made  subsequent  to  the  30th  of 
March,  1860,  they  executed  to  Brady  &  Co.  their  note 
for  the  balanoe  of  $30,317.73,  with  an  agreement  in 
writing,  signed  by  Brady,  to  correct  any  error  in  the 
account.  The  claim  of  Brady  is  for  a  balanoe  on 
this  Dot«. 

The  question  is,  whether  the  deed  of  McKeon  ft>r 
the  use  of  his  wife  end  children,  was  in  fraud  of 
Brady   &  Co. 

It  appears  that  McKeon  was  considered  the  solvent 
man  of  his  firm,  on  account  principally  of  the  real 
estate  he  owned  in  and  about  Memphis,  worth  at  the 
time  from  |60,000  to  $100,000.  The  property  of  the 
other  members  of  the  firm  was  not  tai^.  Brady, 
who  was  a  brother-in-law  of  McKeon,  gave  credit  to 
the  firm  alone  on  the  latter's  account.  The  record 
contains  a  letter  from  McKeon  to  Brady,  dated  16th 
February,  1860,  which  shows  that  it  was  in  reply  to 
a  letter  of  the  8th  from  Brady  to  McKeon,  in  which 
Brady  had  cautioned  McKeon  against  his  partners, 
Norvell  and  Boone,  expressing  the  opinion  that  they 
were  wanting  in  integrity,  and  also  warning  McKeon 
that  his  house  was  in  danger.  In  reply,  McKeon 
expresses   his    gratitude    not   only   for  the   warning,  but 
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also  for  the  previous  acoommodations  extended  to  bis 
firm,  admitting  the  reoent  aooeptanoe  by  Brady  &  Co. 
«f  their  draft*  for  $23,000,  whieh  were  then  unp^, 
wbioh  sums,  however,  he  promises  soon  to  meet  hy 
the  shipment  of  cotton,  bat  asks  a  renewal  of  a  debt 
of  f  10,600,  which  his  firm  had  assumed  to  Brady  &  Co. 
on  account  of  the  individual  debts  of  himself  and 
Boone,  whioh  latter  sum  he  said  they  could  not  then 
meet.  He  fnrther  says  that  since  receiving  Brady's 
letter  he  had  been  looking  closely  into  the  bosiness 
of  his  house  and  found  it  in  a  very  healthy  conditioa, 
and  that  by  the  Idt  of  April  they  would  be  very 
-ea^.  He  further  assures  Brady  that  his  property  was 
all  paid  for  and  in  his  own  name  and  should  remain 
ao  during  haa  life,  and  be  respcmsible  for  his  debts. 
After  this,  from  the  29th  February,  Brady  <&  Co.  ao- 
-oepted  from  Norvell,  Boone  &  Co.  to  a  very  large 
amount;  the  greater  part  of  whioh,  however,  NorveJl, 
Boone   &   Co.   afterwards   paid   or   provided   for. 

It  is  argued  in  behalf  of  the  defendants  that  nearly 
if  not  quite  the  entire  debt  of  Brady  &  Co.,  in  ex- 
istence at  tbe  dat«  of  the  deed  in  quwtion,  was  after- 
wards paid,  and  that  all  or  nearly  all  of  the  debt 
evidenced  by  the  note  of  the  8th  June,  was  contracted 
after  the  date  aad  registration  of  the  conveyance  and 
with  actual  knowledge  of  its  existence.  It  appears 
that  in  the  account  of  Brady  &  Co.,  upon  which  the 
settlement  of  the  8th  of  June  was  made,  there  were 
chaises  for  four  hills  or  drafts  drawn  by  Norvell, 
Boone  &  Co.  and  ocoepted  by  Brady  &  Co.;  two 
payable  in  October  and  two  payable  in  November,  1860; 
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all  amonnting,  with  commisaioiis  (or  acceptance,  to 
$27,675.36.  It  ia  argued  that  if  Norvell,  Boone  &  Co 
waj9  indebted  to  Brady  &  Co.  at  all,  it  was  only  for 
those  acceptanceB ;  that  the  balance  of  the  aoooant 
making  up  the  note  for  $30,717.13,  was  erroneouB,  on 
account  of  commisBtone  improperly  charged,  and  other 
errors,  and  that  the  debt  for  these  acceptances  was  at 
moet  bnt  a  sabsequeot  debt,  contracted  with  notice  in 
face   of  the   deed   in   question. 

There  is  some  uncertainty  as  to  when  these  foar 
bills  were  accepted  by  Brady.  Boone  testifies  that 
they  were  accepted  on  the  8th  June,  the  day  of  the 
settlement,  and  made  for  Brady's  accommodation  and 
to  enable  him  to  raise  money  upon  them ;  but  he 
fiilly  disproves  this  in  the  snbsequent  part  of  bis  tes- 
timony. 

It  appears  that  Norvell,  Boone  &  Co.  purchased 
twenty-six  slaves  in  South  Carolina  and  paid  for  them 
in  part  with  two  of  the  above  acceptances  of  Brady 
&  Co.,  amounting  to  $18,000.00,  and  the  balance  with 
the  acceptances  of  another  firm,  Richard  Nugent  &  Co. 
They  resold  the  slaves  on  the  14th  May,  1860.  Boone 
proves  that  he  thinks  they  had  them  on  hand  about 
two  months.  This  would  fix  the  date  of  the  pur- 
chase of  the  slaves  as  early  as  the  14th  March,  which 
was  before  the  deed  in  question  was  made;  at  any 
rate,  it  appears  from  the  books  of  Norvell,  Boone  <fe 
Co.,  that  two  of  the  four  acceptances  referred  to  were 
used  before  the  3d  of  May,  in  paying  for  the  slaves. 
The  other  two  drafts,  from  their  numbers,  appear  to 
have   been   drawn    before  or   at  the   same   time;     so   it 
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is  olear  that  these  drafts  were  acoeptecl  by  Brady  &  Co, 
aa  early  as  the  3d  of  May,  bat  whether  before  the 
30th  of  March  or  not  is  not  clear.  But  if  tbey  were 
accepted  after  the  30th  of  March,  we  are  of  the  opin- 
ion that  Brady  &  Co.  accepted  without  aotnal  knowl- 
edge in  fact  of  the  deed  in  question.  It  ie  tme 
Shanks,  who  was  the  ageat  of  Brady  &  Co.  in  Mem- 
phis, proves  that  he  aooidently  diseoTered  the  deed  on 
the  register's  books  a  few  days  after  its  eseoutioD, 
thongh  he  thinks  not  as  early  .as  the  5th  of  April; 
hia  best  recollection  is  he  notified  Brady  &  Co.  of  it 
very  promptly.  Brady,  who  was  the  active  member 
of  his  firm  at  New  Orleans,  thinks  be  first  learned 
of  it  on  his  visit  to  Memphis,  which  was  about  the 
8th  of  June.  The  ciroumetanoes  satisfy  as  that  he 
did  not  in  fact  have  knowledge  of  the  deed  when  he 
made  the  four  last  acceptances  above  referred  to.  It 
fully  appears  that  he  was  uneasy  about  the  debt  of 
Xorvell,  Boone  &  Co.;  he  caused  Shanks  to  ni^ 
upon  said  firm  the  settlement  of  the  debt,  and  for  the 
same  purpose  sent  up  his  book-keeper  about  the  first 
of  April,  and  finally  came  himself  about  the  8th  of 
Jane.  Ootslde  of  these  four  acceptances  his  debt  was 
then  small — not  exceeding  |3,000.  It  is  net  probable 
that  he  woald,  with  a  knowledge  of  the  deed,  then 
have  increased  the  debt  to  the  extent  of  $27,000,  with 
no  aeonrity  bat  the  note  of  the  firm,  espeoially  as  he 
bad  previously  tmaled  the  firm  alone  upon  the  faith 
of  MoKeon's  individual  property. 

It   is    stud,   however,   that    the    registration     of    the 
deed  is  ooDolouve    notice    that  the    creditors    are  pre- 
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snmecl  not  to  give  credit  npoa  the  l^kh  of  (tie  prop- 
erty conveyed  in.  the  deed.  Such  tanguf^  is  used 
in  the  oase  of  White  v.  BelUs  &  Qvpps,  MS.,  an^ 
Martm.  v.  Oliver,  9  Hum.,  bat  this,  we  think,  doe» 
Dot  apply  in  a  aaae  like  this  where  the  creditor  re- 
sided out  of  the  State,  bad  previously  extended  credit 
to  the  firm  upon  his  ^ith  in  the  property  of  the  one 
member,  and  had  been  misled  by  the  positive  assnr- 
anoes  so  shortly  before  given  by  the  latter  that  all 
his  property  was  in  bis  own  name  and  should  so  re- 
main during  life  and  subject  to  his  debts.  ChurekiU 
V.  Wells,  7  Col.,  364.  MoKeon  knew  that  Brady  had 
no  fiuth  in  the  solvency  of  Norvell,  Boone  &  Co.  ae 
a  firm  and  trusted  bim  alone;  with  this  knowledge 
he  gives  him  the  positive  assurance  that  his  individual 
property  is  in  bis  own  name  and  should  so  remain, 
EUid  yet  within  a  very  short  time  afterwards  he  makes 
this  deed  conveying,  for  the  benefit  of  his  wife  and 
children,  all  his  individual  property  real  and  personal, 
including  eight  difibrent  pieces  of  real  estate,  his  slaves, 
his  horse,  rockaway,  drays,  cows,  household  and  kitchen 
furniture,  in  fact  all  the  individual  property  be  owned, 
being  the  property  on  which  Brady  relied,  worth  from 
(60,000  to  1100,000,  and  this  white  a  large  portion 
of  Brady^s  debts  remun  unpaid ;  and  not  only  this, 
he  allows  Brady  to  continue  his  acceptances  in  behalf 
of  his  firm,  without  calling  his  attention  to  the  sud- 
den change  of  purpose  on  bis  part  in  relation  to  his 
own  property,  notwithstanding  they  were  brothers-in- 
law  and  on  intimate  terms.  It  appears  that  McKeon 
did  not  inform  Brady  of  his  conveyance.      It  appears 


APBIL  TEBU,  1877. 


Levering  ftud  Brady  v.  Norrell. 


that  ooa  time  during  ^e  epriDg  of  1860,  tbongti  the 
pnaise  date  is  aot  shown,  MoEeon  telegraphed  to 
Brady  begging  him  to  acoept  their  drafts  or  Norvcllt 
Boone  &  Co.  would  tail,  and  that  Brady  did  so,  and 
it  is  admitted  but  for  these  aoeeptances  the  firm  would 
tlien  have  fitiled;  what  drafts  these  were,  does  not 
appear. 

Under  these  oiroumatftuces  we  hold  that  McKeon'a 
voluntary  conveyance  is  evidence  of  fraud  in  fact,  and 
that  the  registration  of  the  deed  does  not  alter  the  ease, 
foady.  relied  upon  MoKeon's  word  as  to  his  purpose 
not  to  convey  his  property.  We  are  satisfied  that 
McKeon  had  himself  become  alarmed  in  regard  to  his 
firm,  probably  in  fact  on  account  of  the  warning  of 
Brady,  and  he  made  this  conveyance  with  a  view  to 
save  his  individual  property  in  the  event  the  firm 
&iled. 

It  is  not  insisted  that  MoKeon  retained  at  the 
time  of  making  this  deed  any  individual  property,  un- 
less it  be  some  awamp  or  wild  lands  in  Mississippi. 
The  answer  admits  that  the  deed  conveyed  all  or 
nearly  al)  of  his  real  estate.  The  grants  for  these 
Miaaissippi  lands  are  afterwards  found  and  filed  as 
evidence,  but  there  is  no  sattsbctory  proof  that  Mo- 
Eean  still  remained  the  owner  thereof;  but  it  is 
eameatly  argued  that  the  firm  of  Norvell,  Boone  &  Co. 
was  solvent  and  had  ample  assets  to  pay  ite  debts. 
The  Domioal  value  of  the  assete  was  about  990,000, 
aoDsiflting  principally  in  bills  and  acoonnts  payable, 
hot  we  liiink  the  proof  does  not  show  that  these  as* 
seta  were  available    to    creditors.      It  does  not  appear 
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that  any  ooDsiderable  amntint  was  afterwards  realized ; 
the  paymeots  subsequeDtly  made  on  the  debts  were 
'  made  priacipally  hy  creating  new  debts — assets  of  this 
character  on  paper  are  very  delusive.  They  are  not 
available  to  crediters;  a  debtor  has  no  right  to  make 
a  voluntary  conveyance  of  all  of  his  tangible  property 
and  leave  bis  creditors  to  take  their  chances  of  real- 
izing their  debts  from  assets  of  this  obaraoter.  The 
twenty-six  slaves,  if  on  hand  at  the  date  of  the  con- 
vey ance,  are  not  to  be  regarded  as  assets,  for  they 
were  paid  for  with  the  aoceptanijes  of  Brady  ^  Co. 
and  others,  not  included  in  the  estimate  of  the  in- 
debtedness of  the  firm. 

The  fact  that  a  lar^^e  part  of  these  debts  were 
subsequently  paid  does  not  rebut  the  evidence  of  the 
fraud.  Of  course  where  a  debtor,  subsequent  to  his 
voluntary  deed,  pays  all  bis  debts,  this  rebuts  the 
evidence  of  a  fraudulent  purpose  alone  from  the  vol- 
untary conveyance.  We  have  no  doubt  that  McKeon 
intended  to  allow  all  the  resouroes  of  his  firm  to  go 
in  payment  of  the  debts;  if  they  were  thus  satisfied 
it  was  all  well,  but  if  not,  bib  purpose  was  to  save 
his  individual  estate  from  the  creditors.  The  payments 
made  to  Brady  after  the  8th  June,  as  well  as  some 
payments  made  to  other  parties,  were  made  by  Norvell, 
Boone  &  Co.  shipping  goods  to  them  to  be  sold  or 
credited  on  the  debts.  These  goods  were  bought  in 
the  summer  and  fall  of  1866,  in  the  northern  and 
eastern  cities,  and  the  debts  created  by  these  purchases 
are  the  debts  claimed  by  the  complainants  in  tbe  first 
named   case   of  Levering  &  Co.   and   others,   who   came 
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in  by  petition.  Ab  we  hold  the  deed  void  as  to 
Brady  &  Co.  for  fraud  in  het,  all  the  creditors  will 
be  allowed  to  share  the  proceeds. 

The  decree  of  the  obanoellor  will  be  reversed,  the 
deed  in  qneetioD  declared  void  as  to  the  creditors, 
and  the  cause  referred  to  the  clerk  for  an  accoant  o 
the  debts. 


E,  W.  Johnson  v.  A.  G.  Hunter. 

Puuj)iKO  AND  Practttce.       Quia  tam  adioru.       Bond*.       Favper'i  mA, 

Quia  tam  actions  must  be  proaecutad  with  bond  and  security,     llto 

right  to  sue  in  fanaa  pauperit   i>  s  personal  right,  not  «  privil^e  to 

be  exercised  in  ti  reprGeentatiTe  capacity. 

Ctue*  cited :    Green  v.  HairiBon,  3  Sneed,  131 ;    McCoy  v,  Broderick,  S 

Sneed,  203. 
Code  cit«d:     Bections  1306,  3192. 


FROM    DYER. 


Appeal  frem  the  Circuit  Court      S.  W.  Cochran, 
Judge,  pro  tern. 

T.  M.  Andrews  for  complaioant. 

Latta  &  Mabshall  for  defendant. 


J<Aneon  «.  Hunter. 

Deabebice,  C.  J.,  delivered  the  opiDion  of  the  Court. 

This  is  a  quia  tam  action  for  ob8tru,otiDg  a  naviga- 
ble  stream   by   building   a   dam   across  it. 

The  plaintiff  instituted  the  suit  in  the  circuit  oomt 
of  D^er  county,  by  taking  the  pauper's  oath,  uid  on 
motion  the  suit  was  dismissed,  upon  the  ground  that 
he  could  not  prosecute  such  a  suit  without  giving  bond 
with  security.  Plaintiff  has  appealed  to  this  court, 
having  given   bond   and    security   for   his   appeal. 

The  argument  is  made,  that  the  right  to  sue  tn 
forma,  pauperis  is  a  personal  right  strictly,  and  that 
it  is  a  privilege  not  to  be  exercised  in  any  represent- 
ative capacity ;  3  Sneed,  131 ;  Ibid,  203 ;  and  that 
the  suit  in  this  case  is  brought  in  behalf  of  the  State 
as   well   as   in   behalf  of  plaintiff. 

It  is  true,  under  section  1305  of  the  Code,  one-half 
of  any  recovery  which  may  be  had,  goes  to  the  State, 
yet  the  suit  is  prosecuted  by  plaintiff  alone,  the  State 
being   DO   party   thereto. 

Section  3192  of  the  Code,  authorizes  any  person, 
on  taking  a  prescribed  oath,  to  prosecute  an  action 
without  giving  security,  in  all  cases  except  for  false 
imprisonment,    malicious   prosecution  and   slander. 

In  addition  to  these  excepted  oases,  by  reason  of 
the  statutory  requirements  in  actions  of  replevin  and 
in  forcible  entry  and  detainer,  in  certain  cootingenciee 
it  has  been  held  by  this  oourt  bonds  and  security  are 
required. 

But  the  statutes  and  oath  to  be  taken  in  proseon- 
Uons   without    giving    security,   seem   to    c<Hitem plate    a 
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proviBioD  for  the  purpose  of  afiFording  poor  persooB  a, 
means  for  enforcing  their  personal  rights  or  redreeeing 
some   wrong   or  injnry    personal   to   themselves. 

The  plaintiff  in  such  a  suit  must  swear  that  ?te  is 
jostly  entitled  to  Che  redress  sought.  Whereas  the 
aotion  bro^ht  in  tbis  case  is  for  l^e  ose  of  t^e  8tat» 
in  part  at  least,  and  the  objeot  sought  in  addition  to 
the  recovery  of  the  penalty  is  to  punish  the  defend- 
aat  for  obalruotiDg  a  pablio  highway.  So  to  the  ex- 
tent of  one-half  of  the  penalty  to  be  recovered  and 
in  puniBbnunt  of  Uie  offender,  the  plaintiff  is  not 
personally   interested    more   than   any   other   citizen, 

We  are  of  opinion,  therefore,  that  the  statates  al- 
lowing suit  to  be  brought  without  security,  were  en- 
acted to  give  poor  persons  a  right  to  redress  their 
personal  and  individual  wrongs  and  to  enforoe  such 
rights  of  a  personal  nature  pertaining  to  themselves 
as  individuals,   as   might   be   withheld. 

The  judgment  of  the  circuit  court  was  correct  and 
will  be  affirmed. 


M.  &  C.  RailroMl  Co.  «.  Hollowa?  &  Titom. 


Memphis  &  Chableston    Kailboad    Co.,  in  error,  n. 

HOLLOWAY   &  TATDM. 

1,  RuutoADS.       Cbmmon  earrier*.       LiabSity  /or  frtiglU  tatl.       CbnnwiM; 

ItncL  iVtDt^.  Stirdea  qf  proof .  EvidBMt.  The  iMt  of  ■  aeriei  of 
coonectiDg  Uikb  over  which  freight  ia  trangported,  is  liable  tor  loM 
or  dsiUKge,  subject  to  the  limitatioiu  BtipoUted  for  in  the  contract  of 
ebipment  with  the  flnt  line,  anlew  it  appears  that  the  Ion  did  not 
occur  OD  the  niad  saed.  The  burden  ii  apon  said  road,  to  ihow  that 
the  loHs  did  Dot  occur  on  its  line. 
CMEacited:  E.  T.  A  Va.  B.  R.  Co.  e.  Bogera,  6  Heis.,  143;  W.&A. 
B.  B.  Co.  V.  McElwee,  6  Heis.,  208 ;  Fustenbeim  «.  H.  &  C.  B.  B.  Co, 

Ma 

2,  8A.HE.     Same.     A  stipulation  that  the  claim  for  Jom  mnat  be  made  at 

the  time  the  goods  are  delivered,  will  not  protect  the  company,  whwa 
the  claim  is  made  in  a  reaoonable  time  aitta  the  Ion  ia  ascertained. 


FBOH   FAYETTE. 


Appeal  from  the  Circait  Court.  T.  J.  Flippih, 
Judge. 

Homes  &  Poston  for  complainant. 

W.  A.  MiLLiKEN   for  defendants. 

McFaeland,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  Holloway  &  Tatam 
i^aiost  the  Memphis  &  Charleston  Railroad  Co.  before 
a  justice  of  the  peace;  upon  appeal  to  the  circuit 
«ourt  the  canse  was  by  consent  submitted  to  the  judge ; 
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m  jnty  being  waived,  judgment  waa  rendered  for  the 
plaintiffB,   and    the   defendant   has   appealed. 

The  case  is  this :  Holloway  &  Tatum  purchased  of 
a  firm  in  Cincinnati  a  bill  of  goods,  which  were 
properly  packed  in  boxes  or  eases,  directed  to  the 
plaintififi  at  Somerville,  Tennessee,  and  delivered  to  the 
Lonisville,  Cincinnati  &  Lexington  R.  R.  Co.,  which 
company  gave  a  receipt  specifying  that  the  goods  were 
"to  be  transported  and  delivered  in  like  good  order 
to  Louisville  &  Nashville  Railroad  Co.  at  Louisville, 
subject  to  certain  conditions  noted."  One  of  the  con- 
ditions is,  that  the  liability  of  said  company  shall 
terminate,  (except  as  to  guaranty  of  rates  of  freight) 
opoD  the  delivery  of  the  goods  to  the  next  line  of 
transportation. 

The  boxes  or  packages  passed  in  due  time  over 
the  intermediate  lines  and  came  to  the  possession  of 
the  Memphis  &  Charleston  Railroad  at  Grand  Junction, 
and  from  thence  were  carried  by  said  road  to  Somer- 
ville and  there  delivered  to  the  plaintifis,  who  at  the 
time  made  no  objection,  paying  the  freight  in  full, 
bnt  upon  opening  the  boxes  they  discovered  that  part 
of  the  goods  were  missing ;  they  thereupon  wrote  to 
the  firm  of  whom  they  purchased  the  goods,  to  ascer- 
tain if  the  missing  goods  were  certainly  packed  in  the 
boxes;  they  were  informed  that  the  goods  were  cer- 
tainly packed.  The  reply  to  their  letter  was  delayed 
some  four  weeks,  and  they  thereupon,  within  six  weeks 
from  the  receipt  of  the  boxes,  notified  the  M.  &  C. 
B.  B.  Co.  of  the  loss  and  made  demand  for  payment, 
which  being  refnsed,  this  action  was  brought.      It  was 
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admitted  "that  the  goods  were  lost  somewberfl  between 
Cincinnati  and  Somerville,  bnt  where  is  not  known." 
Upon  these  facts,  are  the  plaintiSs  entitled  to  recover? 
It  is  argued  that  no  action  can  be  maintained 
against  the  defendant,  becanee  there  is  no  privity  of 
contract  between  plaintifl^  and  the  defendant;  that  Ute 
contract  of  shipment  was  alone  with  the  first  road, 
And  the  suit  alone  could  be  against  that  company. 
We  have  held  that  where  goods  are  shipped  to  • 
party  beyond  the  terminns  of  the  first  road,  the  fifst 
carrier  is  still  responsible  for  the  delivery  of  the  goods 
at  their  destination,  unless  this  liability  ie  limited  by 
special  contract.  K  T.  &  Va.  R.  R.  Go.  v.  Rogers  & 
HarUtM,  6  Heis.,  143;  W.  &  A.  R.  R.  v.  McElwee,  G 
Heis.,  208.  But  it  would  not  necessarily  follow  from 
this,  that  the  owner  of  the  goods  might  not  also 
maintain  an  action  against  a  connecting  oarrier,  if  he 
oonld  show  that  the  goods  oame  to  his  poBsesaion  and 
were  lost  by  his  neglect.  The  case  of  Faateaheim  v. 
M.  &  C.  R.  R.  Go.,  decided  by  this  court  at  the  April 
term,  1872,  is  relied  upon,  but  is  not  auUiority  for 
the  position  contended  for.  In  that  case,  a  passenger 
purchased  a  through  coupon  ticket  from  New  York 
to  Memphis  and  received  a  check  for  his  baggage,  to 
be  delivered  at  Memphis;  his  baggage  was  delivered 
at  Memphis,  but  had  been  broken  open  and  robbed, 
as  was  admitted,  while  on  the  first  line  of  railroad. 
It  was  held  there  was  no  auch  privily  between  die 
party  as  to  hold  the  last  line  of  road  liable  for  a  loss 
admitted  to  have  occurred  by  the  &ult  of  the  Gnt 
line  of  road.      But  there  is  no  intimatiou  that  on  to- 
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don  might  not  have  been  maintained  againat  the  lart 
compaoy  for  any  default  opon  its  passage.  We  hold 
that  npoD  the  delivery  of  the  goods  to  the  M.  &  C. 
R.  R.  Co.,  it  became  liable  as  a  common  carrier,  sob- 
jeot  at  most  only  to  the  limttation  stipulated  for  in 
its  behalf  by  the  first  oompany ;  some  of  the  stipiK 
lations  contained  in  the  receipt  are  in  behalf  of  the 
fint  road  and  connecting  lines.  The  only  difficalty 
we  eee  in  the  way  of  recovery,  is  as  to  whom  the 
onus  of  proof  is  upon  in  regard  to  where  the  loss 
occurred.  It  is  admitted  that  it  is  not  known  when 
the  loss  ocoarred — whether  before  or  after  the  goods 
eame  to  the  possession  of  the  M.  &  C.  R.  R.  Co. 
It  is  argned  that  as  it  is  not  knowu  that  the  loss 
occurred  by  the  default  of  the  defendanta,  there  oan 
be  no   reooveiy.       This   would   certainly   be  the   genenJ 

I  principle   ae   to   other   transactions. 

I  It   is    admitted,   however,   that   the    goods   were    lost 

!  in   transportation — same   one   of   the   conneoting    lines  is 

responsible  for  the  loss.  It  ia  impossible  for  the  plain- 
tifis  to  show  where  the  loss  of  the  goods  occurred. 
The  cases  were  all  delivered,  but  one  had  been  opened 
and   part  of  the  goods  taken  out.      If  the  action  had 

I  been  broaght    against   either  of   the  other  carriers,  the 

same    di£Sculty    would    exist.       They   could    show   that 

I  the    oases     were    delivered     to   the   M.  &  C.  R.  R.  Co. 

'  In  view  of  the  fact   that   railroad   companies   have  these 

matters  entirely  in  their  control ;  that  it  is  almost 
impossible  for  the  owner  to  get  the  information  which 
the  companies  may  get  in  regard  to  the  loss  of  goods, 
we    think    the    shipper    or    owner    shall    not  iose    the 
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goods  because  of  hie  inability  to  show  where  the  loss 
occurred ;  and  as  the  defendant  admits  the  receipt  of 
the  cases  without  objection  from  the  other  oompanies, 
we  hold  it  liable.  Upon  grounds  of  public  policy  it 
is  better  to  put  upon  the  carrier  the  duty  of  tntciag 
up  the  loss  and  fixing  it  upon  the  party  first  liable, 
than   to   put   the   duty    upon   the   owner. 

It  is  next  objected  that  the  receipt  contains  a  stip- 
nlation,  that  claims  for  loss  or  damage  must  be  made 
at  the  time  of  the  delivery  of  the  goods  to  the  con- 
signee, and  the  claim  was  not  made  in  this  case  for 
near  six  weeks.  The  damage  or  loss  was  of  a  nature 
not  to  be  definitely  known  until  the  boxes  were  opened, 
and  even  then  the  plaintiffs  did  not  know  that  the 
goods  had  been  actually  packed,  and  could  not  certainly 
know  the  extent  of  the  loss;  the  notice  was  given 
in  a  reasonable  time  after  the  facts  were  known,  and 
this   we   hold   to   be   snf&cient. 

Affirm   the  judgment. 
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8.  H.  P.  MiBKELLY  V.  Vf.  J.  Pitts. 

1.  Debd.     GnufruMJ  to  mertly  retain  a  (t«n  or  tnorigage.     Wlun.      A  deed 

of  coaveyance  containing  the  following  claaee:  "NeverthelcM,  this 
deed  of  convejaDce  u  nnll  and  void  and  of  no  afiect  until  all  the  pur- 
chase monej  is  paid,  then  of  full  force  and  effect,"  is  construed  to  re- 
tun  merely  a  lien  or  mortgage  to  secure  the  unpaid  purchase  money; 
a  Don-compliance  with  the  conditions  does  not  avoid  it  abeolut«lj. 

2.  EqiiTFT,      To  have  rdi^  in,  upm  on  alkgatUm  i^  matt  of  HSe  or  breoA 

cf  eonentmt  of  seirin.  What  requitiU.  Aetumt.  A  party  can  have  no 
relief  in  equity  for  the  alleged  breach  of  the  covenant  of  seizin,  or 
npon  an  allegation  of  want  of  title,  no  fraud  or  insolvency  being 
chargtMi,  unless  a  clause  in  the  deed  changes  its  character,  from  an 
executed  to  an  executory  contract. 
Cases  mt«d :  Bamett  v.  Clark,  5  Sneed,  435;  Camtbers  v.  McBumey, 
8Sneed,593;  Law  v.  Maunering,  8  Yer.,  435. 


FROM   LkAUDBBDALE. 


Appeal   from    the   Chancery  Court.       H.  J.  LlviNG- 
eroN,  Chancellor. 

Steele,  Marlet  &  Steele   for   complainaDt. 

Ltnn,  Oldham  &  Connor  for  defendant. 

MoFabland,  J.,  delivered  the  opinion  of  the  coart 

The  original  bill  is  to  enforce  a  vendor's  lien  for 
a  balance  of  parchaee  money  due  apon  a  tract  of  land 
sold  by  the  complainant  to  the  defendant.  At  the 
date  of  the  sale  the  complainant  executed  and  deliv- 
ered to  the  defendant  a  deed  for  the  traot  of  land, 
reciting  in  the  first  part  the  payment  in  full  of  the 
13— VOL.  9. 
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purchase  money,  contaioiDg  coveoante  of  seizin  and 
w&rniDty  and  against  encumbranoea.  Following  this, 
however,  is  the  following  claose :  "  Nevertheless,  this 
deed  of  oonveyanoe  is  nnU  and  vrad  and  of  no  effect 
until  all  the  pnTohase  money  is  paid,  then  of  full 
force   and   effect" 

The  bill  shows  that  a  balance  of  the  purchase 
money  remained  unpaid,  and  claims  a  vendor's  lien, 
which  he  asks  to  have  enforoed.  The  defendant  filed 
an  answer  admitting  the  allegations  of  the  bill,  wttfaag 
np,  however,  one  additional  payment,  and  by  way  of 
cross-bill  obat^^es  that  the  condition  set  forth  in  the 
deed  not  having  been  complied  with,  no  title  had 
ever  vested  in  the  defendant.  The  oross-bill  then 
chaises  that  "  complainant  has  no  title  to  said  land 
and  never  had  any,"  and  sets  forth  the  £aot  that  de- 
fendant had  made  valuable  improvements  on  the  land. 
The  cross-bill  prays  that  the  original  complainant  be 
compelled  to  dreraign  a  perfect  title  to  the  land,  and 
upon  his  failure  to  do  so  that  the  contract  be  re- 
scinded, with  an  account  of  purchase  money  paid  and 
improvements.  The  chancellor  sustained  a  demurrer 
to  the  cross- bill  and  gave  relief  upon  the  original  bill. 
The   defendant   has   appealed. 

It  appearing  from  the  admissions  of  the  cross-bill, 
that  the  complainant  therein  is  in  possession  of  the 
land  under  the  deed,  with  covenants  of  general  war- 
ranty and  seizin,  he  can  have  no  relief  in  equity  for 
the  alleged  breach  of  the  covenants  of  seizin,  ur  upon 
an  allegation  of  want  of  title,  no  fraud  or  insolvency 
being   charged,   unless   the    peculiar    clause   in   the   deed 
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we  have  referred  to  cbangee  its  character  from  an  ex- 
-ecntecl  to  an  executory  contract.  See  Bamdl  v.  Clark, 
h  Sneed,  435. 

It  u  argaed,  however,  that  the  clause  in  qaeation 
prevents  the  deed  taking  eSect  or  vesting  the  title 
and  OQDverts  it  into  an  executory  oontract,  and  there- 
fat*  the  vendee  may  reftise  to  perfect  the  pnrohaae 
until  the  vendor  deraigns  a  perfect  title.  A  condition 
in  a  title  bond  similar  to  the  oondttion  in  this  deed, 
has  been  held  a  condition  for  the  benefit  of  the  ven- 
-dor,  which  he  might  wuve  and  which  the  vendee 
oonld  not  take  advantage  of.  Oaruthera  v.  McBurwj/, 
3  Sneed,  590;     Law  v.  Jtfannmnj,  8  Yer.,  436. 

There  is  a  etill  stronger  reason  for  applying  the 
same  reason  to  a  case  of  a  deed,  and  in  a  case  like 
this  wb«re  a  large  part  of  the  purchase  money  haea 
been  paid,  it  is  not  probable  tliat  a  court,  even  at  tha 
instsnce  of  the  vendor,  would  enforce  this  condition 
to  the  extent  of  declaring  the  entire  contract  void, 
but  would  rather  constrae  this  clause  as  retaining  a 
lien  or  mortgage  to  secure  the  unpaid  purchase  money. 
At  all  events,  this  is  the  extent  of  the  relief  claimed 
by  the  complainant,  and  to  this  relief  we  think  he  ia 
undoubtedly   entitled. 

Decree   affirmed    with   coets. 


The  State  v.  Chain  snd  McNeal. 


Thb  State  v.  Gbe&n  Chaibs  and  Albebt  M.  MoNeal. 

CKmiRAIi  Law.  Premaiu  Opinion  of  grand  jvrvr.  Dott  not  diiqaat^. 
The  foremu)  of  the  grand  jnrv  that  found  the  indictmeut  in  thii  oaM- 
wtBoneof  the  committing  magintratee;  auoh  fact  was  pleaded  in 
abatement  to  the  indictment,  nrging  the  incompetencj  of  the  grand 
fazj,  upon  the  groand  that  tte  had  prejudged  the  ease.  Th^  oourt 
mj :  "  We  do  not  nnderatand  that  onr  taws  require  that  the  grand 
jnron  shall  be  free  from  snj  previoue  opinion,  aa  to  the  gnUt  of  the 

Codedted:     Sections 4992,  4002-4002a,  4003,  4004,  6086. 


FROM   HARDEUAN. 

•     Appeal    from    the    CSrcait    Court.      T.  J.  Flippis, 
Jndge. 

Attobnet-Genebal   Heissell   for   the   Stale. 

WoKD  &  McNbal  for  defendants. 

McFabland,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  to  this  indictment  for  larceny  pleaded 
in  abatement  that  the  foreman  of  the  grand  jury  that 
foand  the  indictment,  was  not  a  competent  and  qaali- 
led  grand  juror,  beoause  he  was  one  of  the  magistrates 
who  heard  the  case  upon  a  preliminary  ezamtnation, 
and  committed  the  defendants  to  answer  the  charge, 
and  that  he  had  therefore  prejudged  the  case.  Upon 
demurrer  this  plea  was  held  good  and  the    defendants 
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^iBoluu^ed.      The    sttomey-gfliiera],    od    behftif    of   the 
State,   haa   appealed. 

It  kas  been  ireqneatlj  held  in  this  State,  that  it 
may  be  shown  by  plea  in  abatement,  that  grand  jurors 
were  not  oompetent,  as  that  tiiej  were  not  freeholders 
«r  hoDBeholders,  (see  cases  oited  in  King's  Dig>,  4992,) 
but  WB  do  not  understand  that  oar  laws  require  that 
the  grand  jurors  shall  be  free  from  any  previous  opin- 
ion as  to  the  guilt  of  the  accused.  "  Every  male 
-dtiun  who  is  a  freeholder  or  householder  and  twenty- 
one  years  of  age,  is  legally  qaalified  to  aot  as  a  grand 
or  petit  juror,  if  not  otherwise  incompetent  under  the 
^apreaa  provisions  of  this  Code."  See  Code,  sections 
4002-4002a.  This  is  the  language  of  the  statute. 
Is  there  then  any  ea^e$e  provisions  of  the  Code  ren- 
dering ft  grand  jury  incompetent  on  account  of  a  pre- 
conceived opinion?  Sections  4003  and  4004  may,  for 
the  present  parposea,  be  taken  as  applying  to  grand 
or  petit  juaors,  bnt  the  qualifications  there  referred  to 
do  not  apply  to  this  case.  Section  6086  is  the  only 
expreae  provision  other  than  the  above,  disqualifying 
grand  jurors,  and  that  is  in  case  the  grand  juror  is 
himself  cbaiged  with  an  indictable  offense,  or  is  proe- 
ectttor,  or  the  offense  is  commited  against  his  person 
or  property,  or  he  is  connected  by  blood  or  marriage 
with  the  person  charged.  Bo  it  results  by  the  posi- 
tive provisions  of  section  4002,  if  he  is  a  male  citizen, 
a  freeholder  or  bonsebolder  and  twenty-one  years  of 
«ge  and  does  not  come  within  the  express  provisions 
of  some  other  section  of  the  Code  disqualifying  him, 
he  is  l^ally  qualified  to  aot  as  a  juror,  ud  we  have 
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seen  that  id  this  cam  the  juror  does  not  come  wIHiiii 
the  express  provisions  of  any  other  diaqnali^mg  sec- 
tions  of  the   Code. 

The  jadgmeat  will  be  reversed,  the  demurrer  to- 
tlie  plea  in  abatement  sustained  and  the  caose  re- 
t&anded. 


P.  B.  Wills  et  al  v.  W.  A.  Whituore  et  al. 


Chancert  Pbactice.      AmyamtiU,      Pendente  Hu.      Gavii  not  hamidjo- 


A  court  ia  not  boand 
And  all  interest  of  s  compli 
dered  aftw  dte 
iuch  cue.     A  complainaot'i 

\f}  rea«OD  of  such  fact,  at  the 
the  lame. 


«m. 


alignment   foidenU  U 
nt,  under  a'decree  in  hit  favor,  ren- 
Dure  to  the  benefit  ^  the  Miignee  b 
It  of  intereet  in  the  subject  matter, 
iitioD  of  the  decree,  will  not  SToid 


FBOM  SHELBY. 


Appeal  from  the   Chancery  Conrt.      R.  J.  Moboan^ 
Ohanoellor. 


PiXBCE  &  Dix  for  complainante. 

Clapp,  Yanch  &  Andersok  %  defendants. 
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Deadxbick,  J.,  delivered  the  opinion  of  the  court. 

Defendants,  Whitmore  Brothers,  as  partners,  brought 
two  Boits  at  law,  io  the  name  of  Sanndera,  Clarice  & 
Co.  for  their  use,  against  the  complainants,  Wills  A 
Bingham,   as   partners. 

They  obtained  judgments,  bat  the  judgments  were 
set  aside;  whereupon  the  circnit  jndge,  by  consent  of 
putiee,  transferred  the  oaoses  to  the  chancery  court, 
npon  the  grounds  that  the  matters  in  controverey  were 
iMtter  Baited  to  the  peculiar  jarisdiction  of  that  court. 
Complaioants,  Wills  &  Bingham,  then  filed  their  bill, 
Alleging  that  Whitmore,  as  assignee  of  Sannders,  Clarke 
4  Co.,  claimed  that  they  were  indebted  to  them, 
whereas  said  Sannders,  Clarke  &  Co.  were  in  fiiot 
indebted  to  the  said  P.  B.  Wills  &  Co.,  and  that  the 
Slid  Whitmore  Brothers  were  indebted  to  complainants 
for  certain  articles  of  furniture  and  printing  materials 
and  fixtures.  For  all  of  which  they  prayed  that  de- 
fendants be  required  to  account,  and  for  a  decree  for 
snch  sum  as  might  he  ascertained  to  he  due  to  them. 
Respondents  answered  the  bill,  admitting  that  the  ac- 
ooants  sued  on  in  the  law  court  had  been  transferred 
to  them  by  Sannders,  Clarke  &  Co.,  and  insiBting  that 
oomplainants  were  indebted  to  Saunders,  Clarke  &  Co. 
npon  a  fiiir  settlement  of  the  accounts  between  them, 
and  agreeing  that  the  aocount  prayed  for  by  com- 
plainantB  should  he  taken.  They  also  admitted  that 
some  old  material  passed  ioto  their  hands  belonging 
to  oomplainants;  that  they  were  of  small  value,  and 
after  allowing  every  credit  they  are  entitled  to,  they 
will  still  be  largely  indebted  to  defendants,  and  pray- 
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ing  for  an  acoonot  and  decree.  An  aoooant  was  aa- 
oordinglj  ordered,  and  the  master  reported  $1,137.59 
due  to  eompUunants.  Of  this  sum  $962  was  allowed 
for  the  farnitarfl  and  printing  materials,  etc.,  including 
interest  from  December  1st,  1861,  to  date  of  report, 
and  the  residue,  $175.12,  for  the  excess  of  complain- 
ants' account  over  that  of  Saunders,  Clarke  &  Co. 

Exceptions  were  filed  by  the  defendants  and  over- 
mled,  except  as  to  the  prioe  of  furnitare,  etc. 

As  to  these  items,  the  chancellor  was  of  the  opin- 
ion that  their  value,  as  shown  by  the  evidence^  waa 
$370,  witli  interest  thereon  from  September  1st,  1865, 
the  date  at  which  sud  property  went  into  their  pos- 
session. No  decree  was  rendered  for  the  exoess  of 
oompl&iuants'  account,  over  that  of  Saunders,  Clarke 
&  Co.  against  them,  but  only  for  the  $370  and  in- 
terest $144.30,  making  in  all  $514.30. 

This  result  is  sustained  by  the  evidence.  The 
charge  is  distinctly  made  in  the  bill  that  defendants 
were  liable  to  account  for  the  value  of  the  furniture, 
printing  material,  ete.,  and  the  answer  virtually  ad- 
mits the  liability,  but  oonteste  the  value  assumed  in 
the  bill. 

The  final  decree  was  rendered  4th  March,  1872, 
and  upon  the  rendition,  James  O.  Pierce  presented  in 
court  an  assignment  of  the  claims  of  defendant  and 
asked  leave  to  file  the  same,  which  was  granted,  and 
it  was  further  ordered  that  the  amount  of  the  decree, 
when  collected,  ahould  be  paid  to  said  Pierce,  and 
this  leave  and  order  was  appended  to  and  made  part 
of  said  final  decree. 
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A  petition  to  rehear  was  presented,  stating  the  as- 
ingnmeht  and  insisting  that  the  decree  was  erroneoas, 
hecanse  the  assignmeat,  bearing  date  Jaly,  1871,  shows 
that  complainants  had  no  interest  in  the  subject  mat- 
ter of  the  suit,  when  the  decree  in  their  favor  waa 
pronounced.  The  rehearing  was  granted,  and  Pieroe 
upon  his  petition  had  an  order  to  change  the  style 
of  the  suit  BO  as  to  stand  in  the  name  of  complain- 
ants for  the  use  of  said  Pierce.  After  a  demurrer 
to  Pieroe'a  petition,  the  cause  was  again  heard,  and 
the  former  decree    sustained  and  affirmed. 

In  our  view,  the  chancellor's  decree  of  March  4th 
was  correot.  It  was  not  necessary  to  take  any  notice 
of  the  assignmeat  made  to  Pieroe  pendente  Ute.  Story 
Eq.   P.,  sec.   166. 

Defendant's  indebtedness  to  complainant  wa^  ascer- 
tained and  decreed  by  the  oonrt  by  the  decree  of 
March  4th.  It  was  not  material  to  their  rights  to 
whom  it  was  assigned  or  to  whom  decreed,  so  that 
they  were  protected  agunst  any  future  claim  upon  the 
same  cause  of  action,  as  they   were  fully  in  this  case. 

The  chancellor's  decree  will  be  affirmed  with  costs. 


Enox  •.  Tbe  SUte. 


Hbnhy  Knox  v.  The  State. 

1.  CBnoKAii  Lxw.      Fea.     OotU.    Dutria  AOomtf.     Previous  to  tba  sot 

of  1876,  the  district  attornej-general  is  allowed  a  fee  of  ^.00  in  mia- 
demeanon  where  the  co8t«  were  paid  or  secured  b;  the  defendants, 
but  in  no  case  where  tbe  count;  pttyi  the  twsia  in  a  mtsdemeaDcir  was 
a  fee  of  more  than  $2.&0  allowed.  The  act  of  1875  provided  for  de- 
fendants being  compelled  to  work  oQt  the  costs,  when  thej  failed 
othsrwise  to  pay  or  secure  them ;  b;  tbe  lltb  section  it  b  provided, 
that  the  county  sfaall  psy  all  the  coela  in  miitdemeuior  caaee,  u  now, 
and  the  proceedg  of  naid  convict's  labor  shall  be  paid  ioto  the  eoQO^ 
lieaiurr.  Though  the  attorae^-general  be  entitled  to  a  fee  of  $6.00, 
where  the  convict  pays  or  secures  the  costs,  and  thoagh  the  convict 
reimburses  the  count;  with  the  proceeds  of  his  labor,  and  thereby  in- 
^rectly  pays  the  «oat  of  bis  trial,  yet  tbe  court  hold,  tbe  attorney- 
general  is  entitled  to  a  fee  of  only  $2J>0  under  tbe  partial  provieiona 
□f  Sec.  4516  of  the  Code,  and  tbe  convict  cannot  be  compelled  to 
"  work  out"  any  greater  amount. 

2.  Saw.     The  eMtmel  bound  tmig  for  Slate  eete*.      Although  the  defendMit 

be  liable  to  judgment  for  bin  own  costs,  he  cannot  be  held  in  custody 
tinttl  he  pay  or  seenre  the  same ;  be  is  only  bound  for  costs  on  behalf 
of  tbe  State. 
8.  Bamx.  CAopto-  S&tfael^  1875.  Void.  The  act  of  1876,  oh.  83,  whtefc 
provides  that  tbe  convict  be  further  held  in  the  work-honse,  after 
working  out  the  imprisonment  affixed  by  the  jary,  and  all  the  costs 
in  the  case  to  work  oat;  "also  all  costs  wbicbmay  accrue  after  con- 
viction for  clothing  and  other  necessaries,"  considered  by  the  court  to 
be  in  violation  of  tbe  8tb  sec.  of  the  bill  of  rights,  which  declares  that 
no  man  shall  be  taken  or  imprisoned,  etc.,  or  deprived  of  his  liberty, 
but  by  tbe  judgment  of  his  peers  or  the  law  of  the  land ;  this  chapter 
is  held  by  the  court  to  be  void. 
CaKsciled:  Act  of  1876,  sec.  Il,ch.83;  Bill  of  r^hts,aec  8;  State  r. 
Wm.  Stanton,  6  Col. 


PROM  SHELBY. 


Appeal  from  the  CrimiDal  Court.      T.  H.  Logwood, 
Judge. 
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L.  B.  HoBBiOAN  for  Knoz. 
Attobney-Geiiesaj.  Heiskkll  for  the  State. 
McFarl&nd,  J.,  delivered  tbe  opinioD  of  the  court. 

Henry  Enoz  was  oooviotecl  of  a  miedflneAnor  and 
seitteiioed  to  serve  a  t«rm  mk  hard  labor  in  the  work- 
boBM,  and  also  until  be  ehall  have  p>id,  seoared  or 
"worked  out,"  aeoording  to  law,  all  oosts  in  tjie  oaose 
!•  aoeordanee  witdi  the  Mt  of  1676,  and  the  <derk  was 
•rdored  to  oertifj  a  copy  of  the  JD^;ment,  with  the 
bill  of  oostB,  to  tbe  soperinteadent  of  the  work-hooae. 
It  ie  necessary  that  the  bill  of  coete  should  be  thus 
|«oper]y  oertiGed,  in  order  to  determine  bow  long  the 
dafendant  shall  remain  at  labor  in  working  ont  the 
oosts,  in  ease  be  ^Is  to  otherwise  pay  or  secure  Ae 
oasta.  The  conrt  gave  certain  direetions  to  ike  olwk 
ta  making  oat  this  bill  of  ooets,  whit^  were  exoepted 
to,   and   appealed    from   by   the   defendant. 

1.  Tbe  court  directed  a  fee  of  |5.00  tc  be  allowed 
to  tbe  attorney- general.  Previons  to  the  act  of  1876, 
the  district  attorney- general  were  allowed  a  fee  of 
$6.00  in  misdemeanors  where  the  costs  were  paid  or 
Moored  hy  Ae  defendants;  but  in  no  ease  where  the 
oo«nty  pel's  the  ooets  in  a  misdemeanor  was  a  fee  of 
■MM  than  12.60  allowed.  Tbe  aot  of  1S7&  provided 
fiir  defiandaots  being  oompelled  to  work  out  the  eosts, 
wImd  tiiey  faU  to  otiierwise  pay  or  seonre  them.  By 
tlK  11th  section  it  is  enooted:  "That  t^e  oounty  shall 
pi|y  all  the  costa  in  misdemeanor  cases  as  now,  and 
tka  net  {woceada  of  said  oonviot's  labor  shall  be  paid 


into  the  ooanty  tre&Bury."  Bo  Hiat  ia  BOob  oases  the 
costs  are  paid  directly  by  the  oonnty,  ae  it  formerly 
■ma,  but  tbe  county  may  be  reimbarsed  by  the  con- 
vict's labor,  so  it  is  argued  that  in  reality  the  convict 
pays  the  costs  and  tbe  attorney- general  should  have  a 
fee  of  15.00.  This  argument  is  very  plausible,  but 
it  is  a  case  where  the  county  pays  the  costs,  as  it 
previously  did,  and  in  such  oases  only  $2.60  is  allowed 
by  the  partial  provisicns  of  section  4515  of  the  Code. 
Trne,  anless  the  convict  should  escape,  die  or  be  una- 
ble to  labor,  the  county  may  be  reimbursed,  bnt  ia 
this  there  is  anoertainty,  the  county  has  this  risk  to 
run. 

The  act  of  1875  does  not  in  terms  make  any  change 
io  the  fees  of  the  attorney-general  in  such  oases,  and 
we  are  not  disposed  to  add  to  the  time  that  the  con- 
vict must  labor  at  twenty-five  cents  per  day  in  work- 
ing out  the  costs.  Upon  a  doubtful  oonstmotion  w« 
hold  it  to  be  clear  that  if  the  attorney-general  oan 
only  receive  $2.50  from  the  county,  that  the  convict 
should  only  "  work  out "  that  amount.  So  upon  this 
we  hold   that  the   court    below   erred. 

2.  The  oourt  directed  that  the  defendant,  in  earn 
he  fuled  to  pay  the  same,  should  be  required  to  yroA 
out  his  own  costs;  that  ia,  the  costs  of  the  clerk  and 
sheriff  for  sub  pee  n  as  and  the  attendance  of  his  own 
witnesses.  This  we  hold  to  be  error.  We  held  re- 
oently  at  Kashville,  that  the  security  of  a  defendant 
for  "  fine  and  costs "  was  only  bound  for  the  costs  on 
behalf  of  the  State.  A  defendant  paying  or  securing 
the  fine  and  costs  on  behalf  of  the  State,  (where  thne 
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is  no  other  puDiahment  adjadged)  ia  entitled  to  his 
discharge.  Although  liable  to  jndgment  for  hie  own 
costa,  fle  cannot  be  held  in  custody  until  he  pay  or 
BBCore  the  same.  The  State,  in  one  sense,  has  no 
interest  in  the  payment  of  the  defendant's  costs.  This 
was  the  law  previous  to  the  act  of  1875,  and  this  act 
only  substituted  labor  iu  the  work-house,  in  lieu  of 
paying  or  eeouriug  the  ooets  which  the  defendant  was 
required  to  pay  or  secure  in  order  to  obtain  his  dis- 
charge— that   is,   the   State's   costs. 

3.  The  action  of  the  court  is  complained  of  in 
another  respect.  The  court  added  to  the  judgment, 
that  the  defendant  be  further  held  in  the  work-boose 
after  working  out  the  imprisonment  affixed  by  the 
jory  and  all  the  .costs  in  the  case,  to  work  out,  also, 
all  costs  which  may  accrne  after  conviction,  for  cloth- 
ing and  other  necessaries  provided  for  by  the  act  of 
1876,  cb.  83,  117.  The  4th  section  of  the  act  ia: 
"That  every  person  confined  in  a  work-bouse  for  fail- 
ing to  pay  or  secure  his  fine  and  costs  or  costs  only, 
as  the  case  may  be,  shall  be  credited  at  the  rate  of 
twenty- five  cents  per  day  in  addition  to  the  jailor's 
fees,  and  no.peraon  shall  be  discharged  from  the  work- 
house before  said  fines  and  costs,  and  the  costs  of  aB 
necessary  clothing  ■provided,  have  been  fully  paid  as 
aforesaid,  or  the  county  judge  so  orders.  Provided, 
that  no  person  shall  be  discharged  except  upon  certi- 
ficate of  a  physician  that  such  person  is  unable  to 
labor." 

It  is  ai^ned  that  this  provision  is  sabject  to  great 
abase     that  the  keeper  of  the  work-bouse  may,  if  he 
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<dioo8e,  ooBtinttc  to  fiiinish  the  coDviot  with  olothiag, 
to  be  worked  for  at  twenty-five  cents  per  day,  and 
thua  proloBg  hia  impriaonmeDt  almost  indefinitely,  and 
that  there  is  no  adequate  provision  to  protect  the 
oonvict  from  such  impositioDB.  We  think  this  pro> 
vision  is  serioualy  objectionable.  The  oonvict  i»  !*• 
quired  to  work  out  the  ooBts,  inclading  all  jailor's  few 
aooming  before  and  after  conmction,  and  down  to  final 
disobai^,  but  the  costs  and  jailor's  fees  are  fixed  by 
law,  and  the  eonviot  is  credited  by  twenty- five  ceots 
per  day  and  jailor's  fees.  The  time  the  oonvict  is 
to  labor  in  the  work-booee  to  pay  the  cost  of  his 
necessary  clothing  is  not  asoertained  by  tbe  judgment 
of  the  court,  nor  is  it  fixed  so  that  it  may  be  m»- 
dered  certain  by  any  law  of  tbe  laud;  it  is  to  be 
<]etermined  only  by  tbe  discretion  of  tbe  superintendent 
of  tbe  work-house,  or  by  his  agreement  with  the  con- 
vict on  the  other  hand.  But  it  is  not  aa  objeotton 
by  wbicb  we  can  declare  tbe  law  void,  that  it  is  lia* 
ble  to  abuse,  unless  it  violates  some  restriction  of  th« 
eonstitution.  Does  it  violate  the  8th  section  of  the 
bill  of  rights,  which  declares  "  that  no  man  shall  be 
taken  or  imprisoned  ...  or  deprived  of  bis  lib- 
erty but  by  tbe  judgment  of  bis  peers  or  the  law  of 
tbe    land"? 

We  refer  alone  to  such  imprisonment  as  tbe  oon- 
vict may  be  compelled  to  undergo  in  working  out  the 
costs  of  clothing  afterwards  to  be  provided  for  him— 
would  such  imprisonment  be  by  the  judgment  of  bis 
peers  or  the  law  of  tbe  laod?  The  duration  of  such 
imprisonment   is   to  be   determined   alone   by  the   saper- 
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iotoodsnt  or  keeper  of  the  workhouse,  anleaa  we  sup* 
pose  the  ooDvict  may  consent  to  it — bow  lo«g  the 
oonviot  is  to  labor  on  this  aocwuat  the  superiDtendeot 
is  to  determine. 

The  law  of  the  land,  io  the  sense  of  this  elsoae 
of  the  ooostitation,  has  been  held  to  be  equivaleat 
is  meaning  to  "due  prooees  of  law."  A  mere  legis- 
lative act  depriving  a  oitizen  of  his  liberty,  is  not  in 
this  sense  the  law  of  the  land,  unless  it  authorizes  a 
prooeeiling  wherein  the  party  whose  right  is  involved 
oao  have  or  is  authorised  to  have  a  hearing  and  make 
defense.  Says  Mr.  Webster,  due  process  of  law  or  the 
law  of  the  land, "  Is  the  general  law  which  hears  before 
it  condemns,  which  proceeds  upon  enquiry  and  renden 
judgment  after  trial."  It  is  not  enough  that  the  law 
may  be  general  in  its  application.  "  It  is  not,"  says 
Mr.  Cooley,  "  the  partial  character  of  the  rule  so  much 
as  lis  arbitrary  and  unusual  nature,  whidi  condemns 
it  as  unknown  to  the  law  of  the  land."  See  TTie 
&ale  V.  Wm,  Staten,  6  Col.,  where  these  authoritiee  are 
quoted  and  approved  and  enlarged  upon  in  the  opin. 
ion  of  Judge  Smith.  Apply  these  principles  to  this 
ease.  Suppose,  af^  the  oonvict  has  been  imprisoned 
a  time  sufBcient  to  pay  the  ooets  in  the  ease,  the 
superintendent  of  the  work-house  aasames  the  ri^t  to 
hold  him  a  still  longer  time  to  work  out  the  cost  of 
clothing  turniflhed,  and  the  convict  denies  the  right, 
denies  that  the  clothing  has  been  furnished  or  received 
by  him,  denies  the  cost  or  value  charged  by  the  keeper. 
Where  is  his  remedy?  He  has  never  had  an  oppor- 
tunity to   be   heard   upon    these   queations,   no   court  has 
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passed  judgment  apOD  these  disputed  &ctB.  His  keeper 
says  the  cost  of  Deoessary  clothing  furnished  is  $10.00, 
and  that  the  convict  shall  serve  forty  days,  and  to 
this  imprisonment  he  is  condemned  frithont  a  hearing, 
and  condemned  by  a  tribunal  unknown  to  die  law, 
and  left  without  a  remedy,  unless  it  be  by  writ  of 
habeca  corpus;  but  the  constitution  does  not  leave  him 
to  this  remedy.  He  should  be  condemned  first,  and 
not  first  imprisoned  and  afterwards  left  to  obtain  bis 
disobai^,  if  not  willing  to  submit.  The  remedy  of 
habeas  oorpta  in  snoh  a  case  would  be  withont  the 
trial  by-  jury,  to  which  the  defendant  was  entitled. 

We  are  of  the  opinion  that  the  objections  to  this 
feature  of  the  law  are  of  a  grave  character;  that  it 
serioaaly  affects  the  constitutional  rights  of  the  citizens, 
and  might  often  result  in  prolonged  imprisonment  and 
gross  oppression,  and  we  are  therefore  constrained  to 
declare  it  void. 

We  are  aware  that  if  no  provision  be  made  for 
clothing  prisoners,  that  serions  embarrassment  will  fol- 
low, bnt  these  considerations  do  not,  in  our  opinion, 
meet  the  objeotions  to  the  law  we  have  pointed  out. 
These  diffioulties  may  perhaps  be  obviated  by  legisla- 
tare   action. 

Judgment   reversed. 
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State,  for  the  oee,  etc.,  v.  Jas.  A.  Muhbay,  Adm'r. 

AsMlKlBTBATOB.  SloixiU  of  tico  t/am  and  tix  months  ({«ea  not  run  agairat 
endilor.  Wlien.  If  an  adminiBtrator  ne^tistefi  for  delay,  until  the 
happeiiiiig  of  a  certain  possible  event,  and  obtainf  it,  with  or  withoDt 
special  verbal  reqaeat,  and  tlie  eflect  of  it  han  been  t«  paralyse  tbe 
Tigiiance  of  the  creditor,  he  will  not  be  entitled  to  tlie  benefit  of  the 
Htatnte  hy  ceason  of  snch  delay. 

Facts.  The  administrator  sought  an  intervicv  with  the  creditor 
npon  the  subject  of  a  HCttlement,  remarking  to  bim  that  he  wanted  to 
settle  the  whole  matter,  but  did  not  wigh  to  do  so  notil  he  could  set- 
tle with  another  creditor  at  the  same  time.  The  court  say,  thiu  vsb 
sufficient  application  for  delay,  to  protect  the  creditor  and  save  the 
bar. 

Oaaea  cited:  F.  &M.  Banks.  Leath,  II  Hum.,  616;  Birdeong  i>.  Bird- 
soi«,  2  Head,  603 ;  Trott  u.  West,  9  Yer.,  433 ;  I  Sneed,  470 ;  Buck- 
ett ».  James,  565-667.- 

Code  cited :    Sections  2280,  2786. 


PEOM    PAYETTE. 


'    Appeal    from    the    Circuit    Court.       T.   J.    Flippih, 
Judge. 

Clapp  &  Meux   for   plaiatiff. 

H.  C.  MoOBMAN  for  defeodant. 

Sneed,  J.,  delivered    the  opinioo  of  tbe   court. 

The   aotioD    was   brought    by    N.    W.    Galloway,    ooe 

of  the   dietributeee  of  the   estate  of  Emma  C.  Galloway, 

dec'd,  agaioBt  the    defendant,  as    administrator    of   the 

estate  of  Jas.  H.  MoMurray,  dec'd,  to  recover  the  plaia- 
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tiff's  diatribative  share  of  said  Emma'a  estate,  asoer- 
tained  bjr  settlement  of  aooouats  of  defendant's  intes- 
tate  in   Kis   lifetime   to   be   due. 

The  settlement  of  defendant's  intestate  was  had  on 
the  3d  of  February,  1868,  and  shows  s  balanoe  dte 
the  estate  of  said  Emma  of  f234.06,  one-half  of  which 
belonged  to  plaintiff  as  distributee,  and  the  other  half 
to  his  sister,  Mrs.  Fartee.  The  defendant's  intestate 
died  in  1870,  and  on  the  9th  November,  1870,  the 
defendant  was  qoalified  as  his  administfator.  This 
action  wss  begun  on  the  3d  May,  1875,  more  than 
two  years  and  six  months,  as  will  be  observed,  from 
the  qualification  of  the  defendant.  He  relied  a  pen 
the  atatnte  of  limitations  of  two  years  and  six  months 
AS  a  bar  to  the  remedy.  The  case  waa  sabmitted  to 
the  circuit  jndge  without  a  jnry,  who  was  of  opinion, 
from  the  proof,  that  the  bar  of  the  statute  was  saved 
by  a  request  for  delay  on  the  part  of  the  defendant, 
made  before  the  lapse  of  the  prescribed  period  of  the 
statute  had  expired.  He  accordingly  rendered  judg- 
ment for  the  plaintiff,  from  which  the  defendant  baa 
appealed   in   error. 

The  statute  relied  on  to  obviate  the  bar  ia  in  these 
words:  "If  any  creditor,  after  making  demand  of  his 
debt  or  claim,  delay  to  bring  suit  for  a  definite  time 
at  the  special  reqneat  of  the  executor  or  administrator, 
the  time  of  such  delay  shall  not  be  counted  in  sud 
periods  of  limitation."  Code,  section  2280.  Another 
section  of  the  Code  is  as  follows :  "  Any  delay  granted 
by  the  person  entitled  to  sue,  at  the  special  reqaest 
of  the  personal  representative,  shall  not  be  counted  in 
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Stale  ft  Itatruf. 


tbe  UttMf"  eto.  Code,  seotioD  2786-.  These  station 
of  the  Code  of  1868  were  bmugbt  into  it  from  riie 
piOTOO  to  section  four  of  the  utt  of  1789,  t^.  23, 
yteoeiifttmy  the  period  within  whioh  actioiw  most  be 
'bnmght  tgainst  tlie  representatives  of  deceased  pomotMi 
^aAer  dtose  proriaions  ii  has'  been  held  that  the  n* 
-qmat  fiw  delay  mmt  be  Bpeeial  and  for  a  de6ute 
time,  or  mtil  the  huppeniiig^  of  a  oertmo  evem. 
F.  A  M.  Bamk  v.  IjKOh,  11  Hnm.,  51S;  Bit-dtong  v. 
Bird^ong,  2  Head,  603;  Trott  v.  Wat,  d  Yer.,  433. 
Tb»  a  re«)ueet  for  delay  antil  tire  personal  rflprceent* 
aOiVe  shall  eolleot  the  debts  of  lAie  estate,  or  antil  he 
OMi  oolleot  tbe  money,  is  auffioiently  definite.  1  Sne«d^ 
470.  Or  until  the  land  bought  by  the  testator  shmM 
hv  pmd  for.  Puckett  t.  Jamee,  2  Hon.,  66&.  It  is 
manirest  fi<om  these  detnmons  that  tliere  has-  been  a 
^partare  ftom  the  strict  letter  of  tlM  statoto,  id  order 
to  fldbiiniUer  it  in  its  spirit  Mid  to  meet  the  right 
aad  justice  of  the  case  as  they  may  arise.  Tbe  hoDs 
<rf'  this  oHse  are,  that  there  Were  but  ivm  diatribatMB 
of  the  fnod,  the  plaintiff  and  his  shter,  Mrs.  Partee, 
rtM  latter  a  remdent  of  tbe  State  of  MisBieBipiM.  In 
tlw  samraer  of  1872  the  defhndamt  soi^ht  an  iDterview 
Vttb  the*  plaintiff  upon  tbe  subject  of  a  settlemeol, 
remwrkiA;^  to  him  that  he  wanted  to  settle  the'matter, 
but  dtd  not  wish  to  db  so  until  he  oould  settle  with 
both  of  the  distribntees  at  once — claiming  that  Mr«. 
Partee  w«b  owing  his-  father's  estate,  and  that  he 
wanted  to  settle  the  whole  matter  at  once.  The  oleah* 
impoit  of  tbe  defendant's  language  was,  .that  be  would 
settle  as  soon  as  Uira.  PartM  came  np  ftomJMissiBsippi 


Sbtle  V.  Mnrraf. 

No  expresa  request  for  deJay  was  made,  foHiher  than 
these  words  import.  The  plaiotiff  said  to  defendant 
during  the  interview  in  substance,  that  the  settlement 
of  his  interest  would  in  no  manner  interfere  with  the 
defendant's  settlement  with  Mrs.  Partee.  The  latter 
did  come  into  the  neighborhood  sometime  afterwards, 
but  the  defendant  failed  to  have  a  settlement  with  her, 
asd  has  &iled  and  refused  thus  £b,t  to  pay  the  plain- 
tiff bis  share  of  the  fund.  The  plaintiff  being  his 
own  witness,  states  that  the  settlement  with  him  was 
deferred  at  the  request  of  defendant  until  a  settlement 
could  also  be  had  with  Mrs.  Partee,  and  it  was  the 
■nderstanding  of  plaintiff  that  the  settlement  with  him 
was  deferred  by  the  defendant  until  Mrs.  Partee  should 
oome  up,  and  then  the  whole  matter  oould  be  settled 
at  onoe.  He  states  further^  that  defendant  did  not 
request  delay  from  him  as  to  said  settlement  to  any 
•pecifio  or  definite  time,  nor  did  he  promise  to  pay 
the  claim  in  any  other  or  iiirtber  manner  than  the 
itatement  that  he  wanted  to  settle  tfae  whole  matter 
at  once.  "He  told  me,"  says  the  plaintiff,  "that  he 
wanted  to  settle  the  whole  matter  at  once,  but  did 
not  request  any  delay,  or  ash  me  not  to  bring  suit 
for  my  share."  The  defendant  was  also  a  witness, 
and  his  testimony  is  but  slightly  variant  from  that  of 
the  plaintiff.  Are  these  facta  sufficient  to  save  the 
bar  of  the  statute?  Certainly  the  judgment  below 
accords  with  the  right  and  justice  of  the  case.  The 
statute  was  never  intended  as  a  decoy  duck  or  a  snare 
by  which  to  entrap  the  unwary  and  credulous  creditor, 
and  when  such  a  case  is    presented,  if  clearly    within 
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8t«t«  «.  Uorrmy, 


the  equity  of  the  statnte,  do  refined  and  technical  oon- 
stroction  should  be  allowed  to  defeat  the  nght. 

In  one  of  the  cases  cited,  it  was  settled  that  to 
apeak  of  the  claim  and  desire  its  payment  is  a  sufiB- 
dent  demand  in  the  sense  of  the  statute.  Puckdt  t. 
James,  2  Hnm.,  567.  We  need  not  go  a  step  further 
in  holding,  upon  equal  reason,  that  a  negotiatioo  by 
the  administrator  with  the  creditor  abont  the  claim,  in 
which  it  is  understood  that  the  administrator  wishes 
to  defer  a  settlement  for  a  definite  time,  or  nntil  the 
happening  of  a  certain  possible  event,  is  a  sufficient 
request  for  delay  in  the  sense  of  the  statute.  The 
object  of  the  statute  was  to  relax  the  operation  of  the 
statute  of  limitations  for  the  benefit  of  the  creditor  as 
well  as  of  the  estate,  and  in  the  interest  of  common 
honesty  and  justice.  After  the  administrator  has  ne- 
gotiated for  delay  and  obtained  it,  with  or  without 
a  special  verbal  request,  and  the  effect  of  it  has  been 
to  paralyze  the  vigilance  of  the  creditor,  and  the  ad- 
ministrator seeks  advantage  of  his  own  wrong,  certainly 
the  BtatuU  must  be  held  to  protect  the  creditor  and 
save  the  bar.  In  such  a  case  we  hold  that  the 
spirit  of  the  law  is  answered. 
'  Affirm  the  judgment. 


EMnkf  V.  Goirar. 


L.  Eausey  V.  Alices  Cokbet. 

AfTEJU.     ChnAhtnaiL    JvdgmenU  and  dfertet.    The  ori{[U)sl  debtor  mtf 
appeal  from  ■  jadgment  rendered   agHiiMt  a  gamuhee,  tliongh  tha. 
latter  ^oea  not  ccmijJain. 
Caies  cited:    Kajlor  v.  Bronawiclc,  6  Heis.,  S35. 
Code  cited :     Sections  3492,  3100. 


FBOH  FAYETTE. 


Appeal  ^m  the  CSrotrit  Ooort.  T.  J.  Fumir^ 
Judge. 

W.  A.  MiLLiKEN  for  plaintiff. 

H.  C.  Mo<«iCAK  for  defenaaat 

Fbeeman,  J.,  delivered  the  opiDion  of  the  court. 

Eilliaky  had  a  jodgmttBt  »aA  exeootia*  .agunst 
Omtej  before  a  jiutica  of  tiae  ;ptace.  Peeblaa  w» 
BwmoBed  hy  the  t^we  uodar  gamiabmeBt  |>rooeflB 
aefl  anaweiMd,  on  whioh  a  jodgioent  <was  renderW 
against  Peebles  for  |46,  enppcwed  to  be  owing  by  bin 
to  said  Carrey.  Currey,  the  origiofd  debtor,  appealed 
to  the  eirouit  court,  Peebles  did  not.  On  the  hearing 
in  the  circuit  oourt,  the  oonrt  held  the  facts  as  to- 
indebtedness  insufGcient,  and  gave  judgment  for  defend- 
ant,  from   which    plaintiff  appealed   to   this   oonrt. 

It  is  clear,  from  the  answer  of  the  garnishee  and 
from  the  facts  oi  the  case,  no  judgment  could  properly 
have    been    rendered    against    him    in  the  case.      The 
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Ealufcr  V.  Ciuaay. 


debt  he  aoknowledged  was  not  due  to  Carrey,  but  to 
Carrey  &  Patterson,  as  partners  in  the  well-di^ng 
bnsiDess. 

The  only  question  is,  whether  an  appeal  will  U^ 
by  the  original  debtor  in  saoh  a  case  as  this,  the 
garnishee  not  oomplaining.  It  is  insiated  that  section 
3492  of  the  Code,  aathorizing  an  appeal  in  all  gar- 
MSbneBt  oases  at  the  inatanoe  of  the  plaintiff,  the  de- 
fendant or  the  garoiBhee,  only  applies  to  cases  of 
jMtaofcnuBt  by  garawhnMNt.  If  this  is  not  oorreot,  it 
is  clear  the  language  allows  the  present  appeal  on  the 
part  of  the  defendant.  Under  title  "  Execution,"  seo. 
3100,  among  the  provisions  for  garnishment  nnder 
ezeoations,  it  is  ea  acted :  "  The  provimona  of  the  Code 
in  regard  to  garnishment  on  attachments,  regulate  pro- 
oeedings  under  this  article  whenever  applicable." 

lie  section  providing  for  appeals,  as  quoted  above, 
is  one  of  these  sectionB.  We  can  see  no  good  reaaon 
why  it  is  not  applicable,  and  so  we  held  in  a  case 
at  last  term. 

It  wonld  be  difficult  to  hold  that  the  defendant 
might  appeal  only  to  show  that  the  debt  was  paid, 
or  to  fix  any  limitation  upon  bis  right.  The  langaag* 
of  the  icaas  in  6  Heiskell,  235,  is  not  in  ooufiiot  wiiAi 
Hut  view,  espeoially  when  token  in  oonneotion  with 
Ae  &otB  of  the  case  before  the  ooart.  We  hold  the 
defendant  had  the  right  to  appeal,  and  the  ooort  -ptapr 
«rly  v^sed  to  render  a  judgment  against  the  gami- 
4>M   on   the   &otB   as  to   his    indebtedness. 

Affirm   the  judgment. 


ThompaoD  v.  Wickenham. 


Terrell  Thompson,  Surviving  Partner,  etc.,  v.  Vf.  W, 
WlCKBBBHAM  and  J.  N.  Wakdlaw. 

HoMESTEAB.  Eight  of.  Qmnol  prmaU  over  oendor's  and  m«lumU?t  Htit, 
When.  SiKh  lien  eonlinaes.  How  long.  And  ti\ay  be  enforad.  Hok, 
The  homenteiLd  right  cannot  prevail  over  the  lien  given  by  (tetate,  in 
favor  uf  one  furnixhing  the  material  for  the  buildingonthelotolunied 
SB  a  homeHteRd,  and  this  iieo  include  not  ooij  the  buildings  erected, 
but  al«o  the  lot  upon  which  thej  are  erected,  and  coutionM  for  one 
year  after  the  time  at  which  the  materiaU  were  furnished.  The  lim 
thuH  given  by  statute  may  be  enforced  by  attachment  either  at  law  or 

0>decited:    Sections  1981a,  2114a,  1985,  1987-,    Aclofl870. 


FROM   SHBLRY. 


Ap{>eal  from  the  Chancery  Court.  .  R.  J.  Morgan, 
Chancellor. 

No   counsel   marked. 

Dbaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  August,  1873,  complainant  filed  his  attachment 
bill  agaiuBt  defendants,  to  enforce  a  lien  given  hy  sec. 
1981a  of  the  Code,  for  material  fomiebed  in  October, 
1872,  to  defendant  Wiokeraham,  for  building  a  hooae, 
erect«d  by  him,  upon  a  lot  described  in  the  bill. 
The  lot  was  bought  of  defendant  Wardlaw,  and  the 
bill  seeks,  subject  to  the  vendor's  lien,  to  have  the 
lot  and  building  thereon  sold  to  pay  for  the  materials 
furnished.  The  chancellor  so  decreed,  and  the  defend- 
ant Wickereham  appealed. 
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ThompaoD  v.  Wickenbam. 

He  resists  the  reoovery  on  two  grounds:  first,  up- 
on bis  homestead  right,  and  secondly,  npoo  the  ground 
that  the  25,000  brick  he  got,  being  the  material  al- 
leged b;  oomplainuit  for  which  he  seeks  a  recovery, 
in  &ct   belonged   to  him  and  one   Boydston   as   partners. 

The  acts  exempting  the  homestead  irom  sale  by 
execution  or  attachment  for  debta,  do  not  exempt  it 
from  sale  for  the  satisfaotioo  of  any  debt  or  liabilify 
contracted  for  its  purchase,  or  legally  incurred  for  im- 
provements made  thereon.  Act  of  1870;  Code,  sec- 
tion   2114a. 

And  section  1981a  of  Code,  gives  a  lien  in  favor 
of  all  persons  furnishing  any  portion  of  the  material 
for   the   building   contemplated   by   section    1981. 

The  homestead  right,  therefore,  cannot  prevail  over 
the  lien  given  by  statute  in  favor  of  one  iiimishing 
material  for  the  building  ou  the  lot  claimed  as  a  home- 
stead. And  this  lien  includes  Dot  oAIy  the  buildings 
erected,  but  includes  also  the  lot  upon  which  the 
buildings  are  erected — Code  1985 — and  continues  for 
one  year  after  the  time  at  which  the  materials  were 
inmiahed.  The  lien  thus  given  by  statute  may  be 
enforced  by  attachment,  either  at  law  or  in  equity. 
Section   1987. 

The  evidence  in  the  cause  satisfies  ue  that  defend- 
ant Wickersbam  had  no  claim  as  a  partner  upon  the 
brick  he  received  of  complainant.  If  be  had  any 
claim,  it  was  against  Boydston,  upon  the  footing  of  a 
separate  contract  between  him  and  Boydston,  that  he, 
Wickersbam,  was  to  have  one-half  of  the  profits  of 
Boydston's  contract.      Bnt  even  this  claim    is  not  sat- 


iafcotorily  anAt  oat.  BoydBton  dtnicA  it,  and  sdmits 
lihat  hiB  neosivwl  irom  Thompson  all  the  brick  he  ma 
entitled  to,  ander  hie  oontrtot  with  tken,  tuad  llioiBp- 
son  proTflB  tbat  he  sold  the  briiok  to  Wiokenhua, 
.irludi  went  into  the  buildioi;,  and  notified  him  that 
h«  held  him  retponaible  for  them. 

We  «re,  dierefoie,  of   opinion   that  the  obanoeU<»'8 
daorae   wu   correct,   and   affirm   k. 


E.  J.  Blackwell  1).  Wm.  H.  Fitzpateick,  Adm'r. 

^US  Aim  NoTBB.  AMigrunanl  of.  Evidaiee.  Reading  atii  prattiet.  Mm- 
yiilrnlt.  Wlieie  a  party  sues  upoD  a  nate  that  hu  been  uaignod  to 
him,  it  ia  neceaBar/  that  he  shoald  prove  the  BMignment,  if  conteetedi 
in  order  to  eBtahlUh  his  claim  to  the  paper  BQed  on;  yetincli  aaaigiiee 
vUI  not  he  required  to  prove  the  MUgnmenl,  nnleM  it  be  denied  hj 
plea.  If  the  sait  originatea  in  the  circuit  court,  the  plea  ahould  be 
In  vritingi  if  before  a  iaxtioe  of  the  peace,  the  plea  majbe  oral,  d- 
ther  before  him  or  on  appeal  to  the  cirooit  court. 
Caaee  cited :  Richardeon  A  Price  t>.  Cato,  9  Horn.,  460 ;  Stone  e.  Bond, 
2  HeU.,  426. 


FROM   LADDEBDALG. 


Appeal    from    the  Circuit    Court.     T.   J,   Flippik, 
Judge. 

IsTSis,  Oldham  &  Connob  for  plaintiff. 

Bate  &  Shitheal  for  defondaot. 
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Blu^anU  «.  Filqwtriok. 


DsAmffiicK,  J.,  delivered  tfae  opmion  «f  Ae  eooit.. 

Fitzpatrtok,  aB  administrator,  obtained  a  jndgmADt 
•gaiDSt  Blaokwell,  before  a  jnstioe  of  the  peaoe  of 
Lauderdale  count/,  opon  a  note  assigned  to  his  intes- 
tate. Blackwell  appealed  to  the  circait  oonrt.  The 
note  upon  the  trial  was  read,  to  which  defendant  ob- 
jected. The  bill  of  exceptions  ebows  that  all  the 
evidence  in  the  cause  was  the  note  sned  on  and  the 
assignment  thereof  by  the  payee  to  plaintiff's  intestate. 

The  circuit  judge,  a  jury  being  waived,  lenHered 
JKidgDoent  w  favor  of  plaintiff,  and  defendaot  appealed.^ 

The  error  assigned  is,  in  allowing  the  aasignneBt 
of  the  note  to  be  read  before  any  evidence  o<f  the 
aes^ment  wae  in^duoed. 

In  the  caae  of  Bichardwn  &  Price  v.  Caio,  9  HuDi.f 
4^0,  it  was  held,  in  a  cage  originating  before  a  justuw 
of  the  peaoe,  to  be  error  in  the  cirooit  judge  to  over- 
nle  an  objection  taken  on  the  trial  to  the  reading  of 
tbjB  assignment  of  the  note  eaed  on,  the  objectioB  he- 
i^g,  as  stated  at  the  time,  upon  the  ffrmwd  Hoi  aueh 
OH^pninenf  vxu  not  proved;  the  court  holding  that  the 
objection  taken  was  equivalent  to  an  oral  plea,  wbiob 
WW  sufficient  in  a  case  comk^  up  from  a  justtoe  of 
the   peace   by   appeal. 

To  the  same  effect  is  the  later  case  of  Stona  v.  Bond,. 
2  Heis.,   426. 

But  in  both  these  cases  it  will  be  observed  that 
the  fiuite  relied  upon  and  stated  in  the  objection  to 
the  reading  of  the  assignment  was,  that  the  assignment 
wu  not  proved,  and  it  is  this  oral    statemmt  of  the 


Blackwell  v.  Pitzp&tiick. 

ground  of  the  objection  whioli  was  regarded  in  the 
one  case  as  eqaivalent  to  the  plea  of  noD-assignment, 
and  in  the  other  as  a  defense  which  might  be  mads 
orally  on  the  trial,  no  written  pleadings  as  a  general 
rule  being  required  in  cases  coming  hj  appeal  from  a 
jnstice   of  the   peace. 

The  objection,  without  specifying  the  grounds  of  it, 
cannot  be  considered  a  plea.  A  plea  by  a  defendant 
Id  an  action  is  a  statement  of  facts  conetitnting  the 
grounds   of  his   defense. 

The  objection  taken  in  this  case  was  to  the  read- 
ing of  the  notf,  without  any  spedfication  of  the  groonds 
of  the  objection  or  statement  of  facts  upon  which  the 
objection   rested   or   was   based. 

If  the  ground  of  the  objection  had  been  specified, 
the  oral  plea  thus  interposed  might  have  been  answered 
by  appropriate  evidence.  And  while  it  is  necessary 
that  plaintiff  should  prove  the  assignment,  if  contested, 
in  order  to  establish  his  claim  to  the  paper  sued  on, 
yet  the  assignee  will  not  be  required  to  prove  the 
assignment,  unless  it  is  denied  by  plea.  If  the  snife 
originates  in  the  circuit  court,  the  plea  should  be 
written ;  if  it  originates  before  a  justice  of  the  peaoe, 
the  plea  may  be  oral,  either  before  him  or  on  appeal 
to  the  circuit  conrt 

Let  the  judgment  be  affirmed. 
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Parker's  heire  v.  Irbj, 


Pahkek'6  Heirs  v.  H.  Ieby  el  al. 

1.  CBascery  Pkaoticb.    Principal  <md  mrttg.    Ouardian  and  vord.    AA- 
mmdrator.     In»rivetd  aMt.    A  bill  for  an  account  may  be  maiDtained 
againpt  a  surety  of  a  deceaned  gUBrdiaii,  without  making  the  admiu- 
ktrator  a  party,  where  the  inaolvency  of  the  gnardian  ii  alleged. 
Caaefl  cited:  Fo«lerti.Maxe7'iiEs'r,6YeT.,3S4;  PaaBv.DibreIl,aYer.,470. 
Code  cited :  Sections  2784,  27S7. 
S.  Bum.    Samt.     If  the  interest  xought  to  be  reached  by  the  bill  no  filed, 
ia  for  the  benefit  of  a  diatribntee  ot  the  deceaaed  ward,  the  complain- 
ant mnst  punue  hi«  right  through  that  person's  repreeentattTe. 


FEOM   SHELBY. 


Appeal  from  the  Chancery  Court.  R.  J,  Morgan. 
Chancellor. 

MirrcALP  &  ScAHBRonoH  for  plaiotifife. 

Logwood  &  Micou  for    defendante. 

Opinioa   by    the   court. 

The  case  staods  upon  demurrer.  The  bill  is  filed 
by  the  wards  of  Davis  Biggs,  deceased,  their  late 
goardian,  against  Harrison  Irby  alone,  as  a  surety 
OD  the  guardian  bond,  for  an  account  and  settlement 
of  the  oomplainants'  demands  against  sfud  gaardiao ; 
and  they  seek  also  by  their  bill,  as  distributees  of  a 
deceased  ward,  to  recover  his  share  and  to  have  dis- 
tribution thereof  among  them.  The  administrators  of 
the  deceased  guardian  and  of  said  deceased  yard  are 
not  made  parties  to  the  bill,  and  this  is  made  ground 
of  demnrrer. 


I^rinF^l  heln  v.  trb^. 

The  demmrer  assumes  other  grounds,  which  we 
hold,  under  our  liberal  system  of  pniotioe,  ftre  not  well 
taken,  and  which  it  is  not  necessary  to  notice,  farther 
than  to  observe  that  the  case  made  in  the  bill  is 
pMperly  oognnble  ia  a  oomt  of  eqcrtCy,  and  t^Mt  if 
there  be  any  merit  iu  the  defense  of  the  statute  of 
limitations,  wbiob  we  do  not  decide,  the  bena6t  tfaslreof 
will  be  reserved  to  dofeodaut  apon  proper  plea  below. 
The  ground  mainly  pressed  in  argnroent  here  iSf 
tlHit  the  bill  for  as  aooonut  esnaot  be  BUMcbied  against 
the  surety  without  making  tbe  representative  of  the 
deceased  guardian  a  party  defendant.  This  might  be 
so  according  to  the  strict  rules  of  equity  practice,  bat 
for  Un  distinct  allegation  that  the  estate  of  lh«  gnar- 
<lian  is  insolvent  While  in  euoh  oases  it  is  the  bettof 
practice  to  have  the  guardian  or  bis  representative 
before  the  court,  yet  even  under  the  old  practice  the 
fiulnre  to  do  so  where  insolvency  ia  afleigecl,  would 
not  be  fatal  to  the  bill — and  especially  so  under  the 
broad  provisions  of  oar  statute  regulating  the  liabili^ 
of  parties  to  joint  obligatioDs,  and  prescribing  the  rem- 
edies as  against  principals  and  Rureties.  In  such  a 
ease  we  hold  that  a  bill  for  an  account  may  be  main- 
tained against  the  surety  alone.  Story  Eq.  PL,  sec. 
169;  1  Story  Eq.  Jur.,  sec.  494-496;  1  Dan'l  Ch.  Pr., 
270-271;  Code,  sees.  2784-2787;  6  Yer.,  224;  8 
Ter.,  470. 

We  hold,  however,  that  the  complainants  must  pn^ 
sue  their  rights  as  distributees  of  tiie  deceased  ward, 
through  hie  representative,  who  should  be  brought  be- 
fore the  oourt,  and  should  be  a  party  to  the  suit. 


APBIL  TEBM,  1S77. 


Copland  s.  Boai. 


Thai  Modified,  tbe  decree  diBkllowiog  tbe  demutrer 
mil  be  affirmed  and  die  caose  remanded,  that  an  ad- 
miniatrator  of  the  deceased  ward  may  be  made  a  fmrtf, 
and  for  farther  proceedings. 


jAHSa  COFBIAND  V.   ThOHAS   E.   BoAZ. 

Habbud  Wohxh.  B3i»  and  nota.  J^tMe  poiiey.  A  note  eaecQted  bj 
a  husband,  living  separate  from  his  wife,  to  s  trustee  for  her,  »t  an 
indnceaieat  ^  her  to  return  to  him,  ia  undmn  pattim,  aui  cotttrw- 
vence  public  policj,  aod  is  not  tolerable  in  law. 


FROM  DYEB. 


Appeal    from    the  Circuit    Court.       S.  W.  Cochban, 
Judge,  pro  tern. 

BicHAKDeoN  &  Andrews  for  complaioaut. 

Latta  a  Mahbhall  for  defendant. 

Turkey,  J.,  delivered   the  opinion  of  the  court. 

The   suit   was    instituted     upon    the    followiog    note: 

"On   or   before   the    25th    day    of   December   next   I 

promise    to  pay  Thos.   Boaz,  trustee  (or  my  wife,  five 

hundred  dolhirs,   for  value  rec'd.      This  June  29,  1872. 

"James  Copeland." 


Cope)  and  v.  Boai. 


It  appears  froni  the  record,  the  plaintiff  in  error 
and  his  wiTe  had  separated,  and  the  note  sued  on  was 
ezecnted  ,to  induce  her  to  return. 

The  court  struck  out  pleas  setting  up  thpse  &ct8 
and  charged  the  jury  the  consideration  was  sufficient. 
In  both  of  these  rulings  the  circuit  judge  was  in  error. 
The  relation  of  husband  and  wife  was  in  nothing 
changed  by  the  separation.  All  the  obligations,  moral 
and  legal,  still  rested  upon  them.  The  parties  could 
not  and  did  not  by  the  separation  diminish  or  enlarge 
their  respective  rights  and  dnties  under  the  law  rega- 
,  lating  the  relation  of  husband  and  wife. 

The  most  that  can  be  made  of  the  undertaking 
here  will  not  carry  it  above  the  grade  of  an  ezecu- 
tory  contract.  A  promise  by  the  husband  to  pay  to 
the  wife,  or  to  another  for  the  benefit  of  the  wife, 
witbont  more,  is  a  nudum  padvm.  The  undertaking 
contravenes  public  policy,  is  primitive  of  separation  of 
hnsband  and  wife,  and  not  tolerable  in  law. 
Reverse   the  judgment. 


APRIL  TERM,  1877. 


Samuel  Maynabd  v.  The  Statb. 

1.  OmcB  AMD  Officer.  Forfettire  of  feet  by  offieen.  When.  In  CMefl 
where  the  Legislstare  has  made  the  peHormance  of  sny  duty  pertain- 
iag  to  an  office,  a.  cooditioa  upon  nbich  fees  or  enlaries  are  to  be  paid, 
the  offii^r  is  not  entitled  to  demand  hU  fees  until  such  dtttiee  are 
performed. 

S.  aura.  Oerlit  of  Oircmt  Oowi.  Qerks  of  Qrcuit  Court  shall  forfeit 
their  costs,  as  provided  in  Section  5242  and  sub-aecB.  6  and  T  of  Code. 
Code  cited :    Section  5242,  sub-sees.  6  and  7. 


FROM   WEAKLEY. 


Appeal  from  the  Circuit  Court,      Jos.  R.  Hawkins, 
Judge. 

M.  D.  Cardm'ell   and   C.  M.  Ewinq   for   Msjuard. 

Attokney-Gbhehal  Heiskbll   for   the  State. 

TuRNEY,  J.,  delivered   the   opioion   of  the   court. 

On  the  21st  of  February,  1877,  the  jury  was  pUeed 
in  charge  of  J.  F.  Smith,  deputy  sheriff,  "who  was 
BWOFD  to  keep  them  together  and  separate  and  apart 
from  all  other  citizens."  This  oath  is  not  as  required 
by  law,  as  held  iu  Duncan  v.  The  State,  and  several 
sabeequent  cases.  It  is  insisted,  however,  that  the 
deputy  sheriff  was  an  officer  of  the  court,  and  no  offi- 
cial oath  was  necessary  for  him. 
15— vol.  9. 


Hsynard  v.  State. 

Tile  law  makea  no  distinotion  in  txvoT  of  sherifi 
as  agftinet  R0DBtab1«8  or  other  ofBoers,  and  we  can 
make   none. 

There  is  nothing  in  the  office  or  oath  of  office  to 
aathorize  the  distinction  contended  for,  and  we  can  see 
no  reason  why  the'  same  bad  resnlte  may  not  flow 
from  a  failure  to  impose  the  same  strict,  sworn  datiee 
upon  a  Bheriff  or  depnty,  as  npon  another  to  whose 
charge   a  jury   may   be   committed. 

We  are  not  prepared  to  subscribe  to  the  doctrine 
of  the  Xtouiuana  and  Virginia  cases  on  this  question, 
nor  do  we  know  the  statutes  and  rules  of  practice  in 
those  States  as  to  the  powers  and  duties  of  sheri& 
and   the   oare  of  juries   in   criminal   cases. 

The  venire  is  proven  neither  directly  nor  cttcnm- 
stantially. 

Keverse  the  judgment. 


Note. — The  Attorney-General  in  this  case  stated  that  he  had  requested 
the  several  district-attomeyB  to  see  that  the  entrj  of  rapiU  shoald  be  in 
general  termH,  "that  the  jury  returned  in  charge  of  an  officer  duly  swom." 
In  consequence  of  the  defect  in  this  caoe,  he  moved  to  cut  off  the  clerk'a 
cost,  which  was  done,  and  he  announced  that  he  wouU  uniformly  ineist 
on  forfeiture  of  cost  of  clerks  whenever  they  attempted  to  make  t^is  entry 
in  form  and  failed  to  make  it  in  full.  The  entry  in  the  form  suggested, 
returned  nnder  an  officer  duly  nrom,  can  hardly  be  mistaken  or  miaed. 


APBIL  TEBM,  1877. 

The  Sute  V.  Anthonj. 


The  State  v.  Anthony. 

iiiaiBTSitXfa'  Feb.  For  taking  doait  froqf  in  ermmat  etna.  Under  mo, 
5042  of  Che  Code,  under  the  caption,  "  proceediogg  before  committfaif 
magiBtratee,"  it  is  enacted:  "The  eridence  of  witoeeBes  ezamined 
shall  be  reduced  to  writing  by  tlie  magiatrale,  or  under  his  direction, 
and  signed  bj  the  witnewes  respect  ivelj."  For  such  Berricea  Hagia- 
tratea  are  allowed  the  same  fee  a*  prescribed  by  law  tor  the  taking  of 


Code  cited :  Seci.  £ 


FBOH   HARDEMAN. 


Appeal  from  the  Circuit  Coart.  T.  J.  FLlPPDt, 
Judge. 

Attobney-Genebal  Heiskell  for  the  State. 

F.   Fentbbss   and    F.    Williams   for   Anthony. 

Fbeeman,   J.,  delivered   the   opinion   of  the   Court. 

By  the  Code,  sec.  4550,  after  fixing  the  fees  al- 
lowed juatices  of  the  peace  in  the  oases  specified,  it 
IB  provided  that,  "for  any  other  service  required  hj 
Law  in  criminal  cases,  the  same  fees  allowed  by  law 
in   similar   services   in   civil   cases." 

Taking  down  the  testimony  in  criminal  cases  on 
preliminary  examinations  by  Justices  is  ft  service  re- 
qoired  of  them  by  law.  Id  such  oases  no  fees  are 
prescribed  in  this  section  of  the  Code.  They  must 
either  be  allowed  no  fees  for  Uiis  service,  (which  is 
not   to  be   presumed)  or  allowed  some   "fees  as  allowed 


The  Stal«  1'.  Anthon]'. 


in  similar  eervicee  in  civil."  The  only  Bervices  eim- 
iUr  to  this  in  civil  cases  performed  by  a  justice  is 
the  taking  of  depositions.  The  services  in  the  one 
case  are  similar  or  like  the  other.  It  is  the  taking 
down  in  writing  officially  the  testimony  of  a  witness. 
It  if  true  in  this  case  it  ie  not  necessarily  to  be 
used  as  testimony  in  the  criminal  case,  but  in  certain 
coutingenciea  it  may  be  so  used.  The  uses  to>which 
the  testimony  may  be  applied  I  do  not  think  furnish 
any  guide  to  the  determination  of  the  question  before 
ue,  but  only  the  question  as  to  whether  the  services 
are  similar.  If  they  are,  then  like  fees  are  to  be 
allowed  as  in  civil  cases  for  such  similar  or  like  char- 
acter oi  services.  It  is  not  provided  ^at  the  services 
shall  be  identical  in  every  particular  in  order  to  make- 
the  fees  in  one  case  the  same  as  in  the  other,  but 
only  shall  be  similar,  that  ie  of  like  kind.  I  think 
the  likeness  in  the  services  in  the  two  cases  is  so 
clear,  and  in  so  many  particulars,  as  suffioiently  to  fix 
the  rate  of  the  fees  under  the  provisions  of  the  Code 
cited  to  be  the  same,  therefore  the  f^  ought  to  be 
allowed. 

TuBNET,   J.,   delivered   the   following   opinion: 

By  sec.  5062  of  the  Code,  under  the  caption, 
"proceedings  before  committing  magistrate,"  is  enacted: 
"The  evidence  of  the  witnesses  examined  shall  be  re- 
duced to  writing  by  the  magistrate  or  under  his  di- 
rection,  and   signed   by   the   witnesses   respectively." 

Sec.  4660,  after  fixing   the  fees  allowed  justioes  in 


APRIL  TERM,  1877. 


MoBW  s.  The  BMe. 

erimioal  oaaea  ia  certain    apeoified  itema  of  aerrice  by 
sab   seo.   8,   enacte:       "For   any   other    service   reqnired  I 

by   law  in  criminal  cases  the  same   fees  allowed   by  law  I 

in  eimilar  aervioes  in  civil  cases." 

By  statute  a  fee  of  one  dotlor  is    allowed  for  the  ! 

taking    of   a   deposition    by   a   justice   of   the   peace    or 
other   authorized   ofEcer. 

A  deposition  is  the  attested  written  testimony  of  a 
witness.  The  evidence  committed  in  full  substance  to 
writing    by  the    ma^trate,  signed    by  the    witness,  in  I 

iniminal   cases,   comes   within   this   defiaition. 

The   taxation   is   proper   and   will   be   certified. 


John  Moses  v.  The  State. 

Cbuunai.  Law.  Oapi/  of  indtcAnenl.  iVuoncr  entitled  io.  in  off  ootci. 
Hat  rmlriiied  to  eapiiai  coms,  FrisonerB  in  actual  confinement  are  en- 
titled to  a,  copj  of  the  indictment  in  all  criminal  proBecutiona,  This 
right  is  not  restricted,  ae  would  be  inferted  from  nee.  5209  of  the  Code, 
to  capital  ofTeiues.  The  prixoner  can  vaive  the  right,  and  if  he  does 
not  demand  it  xuch  waiver  will  be  implied. 

Cbm  cited ;  Nokea  v.  The  State,  6  Col.,  297. 

Code  cited:  Sec  6809. 


FROM  HAYWOOD. 


Appeal    from    the    Circuit    Court.        G.    B.    Black, 
Judge. 


McsM  V.  The  State. 
A.    D.    Bbioht   for   Moses. 

ATTOBMGY-GENEBA.L   Heibkell   for   the   State. 
Sneed,  J,,  delivered  the  opinion   of  the  court. 

The  prisoner  apj>ealB  in  error  from  a  conviction  of 
mayhem.  The  indictment  was  found  against  him  on 
the  9th  of  March,  1877,  and  he  was  put  upon  hie 
trial  on  the  13th  of  March,  1877,  and  was  in  jail 
from  the  period  of  his  arrest  until  the  termination  of 
his  trial,  except  during  the  progress  thereof,  when  he 
was   in   the   custody   of  the   sheriff. 

Before  his  trial  was  oommeuced  he  demanded  a 
copy  of  the  indictment  against  him,  which  was  refused. 
This  was  error.  "In  all  criminal  prosecutions  the 
accused  bath  the  right  to  demand  the  nature  and 
cause  of  the  accusation  against  him,  and  to  have  a 
copy  thereof.  Con.  Tenn.,  art.  1,  sec.  9.  To  give 
efiect  to  this  provision  of  the  organic  taw  the  etatate 
provides,  that  "  every  person  indicted  for  a  capital 
ofiense,  if  be  is  in  actual  confinement,  is  entitled  to 
a  copy  of  the  indictment  at  least  two  entire  days  be- 
ibre  trial.  Code  of  Tenn,,  sec.  5209.  In  the  opinion 
of  the  court  there  is  no  authority  for  the  restriction 
of  this  constitutional  right  to  caapital  cases.  It  ap- 
plies alike  to  all  criminal  prosecutions.  The  prisoner 
has  a  right  to  waive  the  right,  and  if  he  does  not 
demand  it,  such  waiver  will  be  implied.  But  when 
demanded  it  is  error  to  refuse  it.  Xoken  v.  ITie  State, 
6  Col.,  297. 

L«t  the  judgment  be  reversed. 


APRIL  TEEM,  1877. 


Hubbud  V.  E^pH. 


HuBBABD,    Ex'r.   V.   Wm.   J.    Epps   et   al. 

1.  Statute  or  Likitatiohb.    WUb.    Adminigtralort  aiid  eteaUort.     TrutU. 

Where  a  will  directs  that  certain  lande  shall  be  sold  for  the  paTmeat 
of  debts  generally,  this  doea  not  create  auch  a  truBt  in  favor  of  credi- 
ton  as  will  [advent  the  running  of  the  statute  of  limitations  agaiuxt 
the  collection  of  theit  claims  out  of  this  specific  property.  The  cred- 
itor must  still  present  and  collect  their  claims  through  the  personal 
representative  as  such,  sabject  to  the  same  liraitattoiu  that  apply  in 
other  cases. 

2.  Same.     Same.    Non  reiidenie.     Where  the   toitafrii  lived  and  died  in 

Virginia,  leaving  land  in  this  State,  in  a  suit  by  creditors  from  that 
State  seeking  to  auhject  the  land  in  this  to  their  claima,  odi  Btstutee  in 
.  favor  of  the  personal  representative  here  are  held  to  apply,  though 
they  bar  the  debts  of  such  creditors'  whether  the  laws  of  Viigiuta 
wonld  lecogniie  them  or  not 


FBOH  MADISON. 


Appeal  from  the  Chancery  Court.  H.  J.  Living- 
ston,  Chancellor. 

ToMLiN   &   ToMHN   for   complainant. 

Campbkll  &  McCeory,  Cabothehs  &  Malloby 
and   D.    E.   Myebs    for   defendante. 

McFabland,  J.,  delivered  the  opinion  of  the  coart. 

An  opinion  was  rendered  in  tbie  cause  at  the  last 
term,  in  which  it  vas  announced  that  the  general 
direction  in  the  will  of  Mrs.  Martha  B.  Eppa  that 
her  lands  in  Madison  county,  Tennessee,  be  sold  to 
pay  any  debts  she  might   owe,  did  not  create    euch  a 


Hubbard  v.  E^p*. 

trast  in  favor  of  creditors  generally  as  to  prevent  the 
farther  operation  of  the  statnte  oi  limitationa  ao  as  to 
bar  their  claim  to  satisfaction  ont  of  the  lands,  and 
that  the  claim  of  A.  C.  Page  and  others  was  barred 
because  not  filed  within  the  time  allowed  for  bringing 
auita  or  filing  claims  against  personal  representatives. 
A  petition  to  rehear  wae  filed  and  held  under  advise- 
ment  until   the   present   term. 

We  cited,  in  support  of  our  conclusion,  from  Mr. 
Perry's  work  on  Trusts,  where  the  doctrine,  as  we 
stated  it,  is  broadly  announced  as  the  law  in  the 
United  States. 

We  have  been  furnished  with  an  able  and  elaborate 
review  of  a  number  of  the  authorities  cited  to  sup- 
port the  text  by  Mr.  Perry,  in  which  counsel  have 
undertaken  to  show  that  they  do  not  sustain  the 
author,  and  that  the  rule  is  laid  down  differently  in 
Hill  on  Trustees,  aud  that  the  latter  author  is  sus- 
tained by  the  great  weight  of  not  only  English,  bnt 
American  authority. 

We  do  not  suppose  that  the  few  cases  within  oar 
reach  fairly  indicate  the  general  current  of  decision 
upon  the  question,  and  it  would  not  be  profitable  to 
undertake   to   review   them. 

We  must  admit  that  the  cases  we  have  ezamioed 
do  not  go  to  the  length  we  have  announced,  but  still 
we  have  the  high  authority  of  Judge  Story  for  the 
proposition.  He  says:  "A  general  direction  in  a  will 
of  personal  estate  to  pay  debts  will  not  stop  the  run- 
ning of  the  statute  of  limitations,  or  if  the  bar  has 
already   attached,   remove  it.       The  same  lule  is  equally 


APEIL  TERM,  1877. 


Hubbud  V.  EpF*. 


applicable  to  the  case  of  a  devise  of  cbai^  upon  th« 
real  estate  for  the  paymeot  of  debts.  In  no  ease 
will  it  take  the  debt  out  of  the  operation  of  tbe 
atatate  of  limitatione  and  prevent  the  running  of  the 
statote.  But  a  direction  to  pay  oertain  seheduled  debts 
out  of  a  particular  fund  of  personal  estate  will  take 
these  debts,  to  tiie  extent  of  the  fund,  out  of  tbe 
statute  of  limitations,  and  prevent  its  running.  And 
tbe  like  doctrine  would  probably  be  applied  to  oases 
of  trust  charges  upon  real  estate  for  tbe  payment  of 
scbedaled  debts."      See  Story  E.  J.,  sec.   Id21a. 

It  is  conceded  that  as  to  the  personal  estate  any 
such  general  direction  in  a  will  as  to  payment  of 
debts,  is  wholly  inoperative  in  this  respect.  No  valid 
trust  is  thus  created,  for  the  reason  that  the  law 
makes  tbe  personalty  assets  for  the  payment  of  debts, 
ajid  the  rights  of  creditors  are  neither  greater  or  less 
than   without  such   direction   iu   tbe   will. 

It  would  seem  to  follow  as  a  logical  conclusion 
that  where  lands  were  made  assets  for  tbe  payment  of 
debts  the  same  rule  would  apply,  the  only  di^renoe 
being  that  the  lands  are  reached  by  a  different  process, 
and  where  not  otherwise  directed  the  personal  asbets 
are  to   be   first   exhausted. 

By  the  common  law,  lands  were  not  assets  for  the 
payment  of  debts  generally,  and  courts  of  equity  in 
favor  of  doing  justice  to  creditors  were  ready  to  oon- 
strue  a  devise  or  charge  upon  lands  for  the  payment 
of  debts  as  raising  a  trust  by  implication,  which  the 
oieditor  could  enforce,  and  hence  the  doctrine  origi> 
nated.       It   is  true   the   English   courts   have   held   that 


Hnbbard  v.  Eppe< 

the  rule  was  not  changed  or  afl^cted  hj  the  acts 
making  lands  assets  for  the  payment  of  debts,  and 
many  American  oases  have  aoqaiesoed  in  the  holding, 
but  as  the  effect  of  placing  such  ohai^e  or  derise 
upon  the  ground  of  a  valid  trast  between  the  execu- 
tor and  the  creditor  was  to  cut  off  the  defense  of  the 
statute  of  limitations,  the  American  courts  have 
yielded  to  the  doctrine,  where  they  have  done  so  at 
all,  very  reluctantly,  and  as  the  purposes  of  jastice  no 
longer  favor  the  doctrine,  the  tendency  has  been  to 
avoid  construing  devises  of  this  character  as  implying 
a   trust. 

While  admitting  that  where  the  trust  is  in  terms 
created  by  the  will,  it  is  valid  as  such,  yet  the  effect 
has  been  avoided  by  construing  the  will  against  the 
trust  in  all  doubtful  oases.  See  2  Dev,  &  B.  Eq., 
p.  101 ;  Carrington  &  Co.  v.  Manning's  Heira,  13 
Ala.  We  think  the  more  direct  way  to  deal  with 
the  question  is  to  hold  that  the  reason  for  declaring 
and  enforcing  sach  a  trust  no  longer  exists,  and  to 
abandon  it  altogether,  especially  when  we  have  the 
high  authority  we  have  quoted  to  sustain  us,  and, 
moreover,  what  seems  to  us  to  be  sound  and  logical 
reason  upon  the  question.  Ijands  are  now  assets  for 
the  payment  of  debts  as  well  as  personalty,  though 
they  are  reached  in  a  different  mode,  and  if  a  gen- 
eral direction  in  a  will,  that  the  testator's  debts  shall 
be  paid  out  of  certain  personal  assets,  does  not  create 
such  a  trust  as  to  those  assets  in  favor  of  the  cred- 
itor as  to  stop  or  afFect  the  statute  of  limitations,  wh^ 
sound    reason    can    there    be     for    applying    a    different 
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nil«  where  the  directioa  is  to  pay  the  debts  hy  a 
sale  of  oertain  lands. 

Before  lands  were  made  assets  for  the  payment  of 
debts,  there  was  a  reason  for  the  distinotion,  and  ooorts 
of  high  aathority  have  said  that  the  trast  should  still 
be  apbeld ;  that  the  law  was  not  ohanged  by  making 
lands  assets.  But  we  think  this  was  simply  adhering 
to  the  rule,  after  the  reason  for  it  had  ceased  to 
exist.  Our  laws  not  only  make  lands  assets  for  the 
payment  of  debts,  but  point  out  deSnttely  how  the 
lands  may  be  reached.  Such  a  direction  in  a  will 
may  give  the  executor  power  to  sell  withoat  applying 
for  a  decree  of  oonrt,  but  the  trust  thus  imposed  upon 
him  in  respect  to  the  debt  is  not  otherwise  materially 
different  from  the  trust  the  law  imposes  upon  an  ad- 
minigtrator.  No  particular  debts  are  recognized,  no 
trust  relation  is  thereby  created  between  the  ezeontor 
and  any  particular  individuals  at  creditors..  Their 
positions  are  antagooistic.  It  is  the  executor's  duty 
to  resist  all  claims  not  legally  established  or  known  to 
be  just,  and  to  set  op  every  legal  and  valid  defense. 
This  18  certainly  his  duty  where  the  debts  are  to  be 
paid  out  of  the  personalty,  whether  the  will  so  direct 
or  not,  and  why  should  a  different  rule  apply  as  to 
realty?  Is  it  possible  that,  upon  a  general  direction 
of  this  character,  all  debts  not  then  barred  may  come 
ID  for  satisfaction  out  of  this  property  without  any 
limit  as  to  time?  Should  the  administration  of  insol- 
vent estates   be   thus   indefinitely   postponed? 

It  is  further  argued  that  our  acts  of  1827  and 
1831,   authorizing  an  executor  or  administrator   to  apply 
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to  the  chancery  or  olroait  court  for  the  sale  of  laoda 
for  the  payment  of  dehta,  in  terms  only  applies  to 
cases  where  the  ezecator  ia  not  authorized  by  will  to 
sell,  and  therefore,  where  the  executor  is  authorized  hj 
the  will  to  sell  the  law  is  uachaoged  by  the  statnts 
and  remains  as  before,  and  in  such  case  the  land  out 
only  be  reached  by  construing  the  will  to  create  « 
trust  in  favor  of  the  creditors. 

But  by  another  statute  every  debtor's  property  (and 
this  included  land),  except  such  as  may  be  specsally 
exempt,  is  assets  for  the  payment  of  his  just  debts. 
Code,  eeo.  2252.  The  land  is  none  the  lees  aaeets 
when  the  will  directs  that  it  shall  be  sold  to  pay  the 
debts. 

The  right  of  the  creditor  to  satisfaction  does  not 
depend  upon  the  direction  in  the  will,  it  exists  ind*> 
pendent  of  it. 

And  ,  such  a  direction  in  a  will  only  amounts  to 
this:  all  of  the  property  of  a  decedent,  except  8u<^ 
as  may  be  exempt,  is  assets  for  the  payment  of  his 
debts  by  positive  law,  independent  of  any  direction  to 
that  effect  in  the  testator's  will,  but  the  will  may 
designate  certain  parts  of  the  property  to  be  first  ap- 
plied to  the  debts,  and  give  the  executor  the  power 
of  sale,  and  this  direction  and  power  of  the  will  will 
be  followed  by  the  courts,  and  so  the  acts  pointing 
out  the  mode  in  which  lands  are  to  be  subjected  to 
the  debts  by  deoreee  of  courts,  in  terms  only  refere 
to  cases  where  no  power  of  sale  ifi  given  by  the  will, 
for  the  reason  that  io  such  cases  no  decree  of  sale  is 
necessary.       But   it  does   not   follow   from   this   that  the 
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oieditor's  rij(bt  depends  upon  such  provision  in  the 
will,  on  the  contrary,  if  for  any  reason  this  power  of 
8al«  be  not  executed,  there  can  hardly  be  any  doubt 
tiiat  a  court  ooold,  under  the  acte  referred  to,  sell  the 
luid  for  the  benefit  of  creditors. 

The  remedy  couid  hardly  be  oon&ned  to  a  decree 
of  the  chancery  court  oompeling  the  executor  to  exe- 
cute the  power,  but  either  a  circuit  or  chancery  court 
might,  by  following  the  act  of  1827,  proceed  directly 
to   sell    the   land. 

But  it  is  again  argued  that  the  doctrine,  that  the 
statute  of  limitations  does'  not  bar  debts  as  to  the  real 
estate  charged  by  the  will  with  their  payment,  has 
been  recognized  in  applying  the  statute  of  limitations 
to  the  claims  of  executors  against  the  estate. 

It  having  been  held  that  personal  representatives 
are  themselves  limited  by  the  statutes,  there  being  no 
exception  in  their  favor,  and  they  must  therefore  show 
that  they  have  retained  their  debts  within  the  time 
limited;  but  it  ha^  been  further  held,  that  in  order 
to  bar  their  claims  it  must  appear  that  they  have  bad 
legal  assets  in  their  hands  sufBcient  to  sattsiy  their 
debts ;  that  their  failure  to  satisfy  them  out  of  equitable 
asHets   does   not   bar   them. 

This  qualification  of  the  general  rule,  it  is  earnestly 
maintained,  shows  that  no  statute  applies  as  to  such 
equitable  aaaets,  for  if  no  statute  applies  against  the 
executor,  none  can  apply  against  the  other  creditors 
SB  they  all  stand  upon  the  same  ground.  The  role 
holding  peraonal  representatives  barred  because  of  their 
fiulare  to  show,  by  their  settleinente,  within  the  time 
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that  they  bad  retuned  their  own  debt,  where  they  we 
otherwise  legally  excused  from  making  a  general  set- 
tlement within  the  time,  is  a  hard  one,  and  it  will 
be  found  that  the  qualification  of  the  rule  mentioned 
is  not  put  alone  upon  the  ground  stated,  but  in  Har- 
rison T.  Henderson,  7  Heis.,  it  was  held,  that  though 
the  assets  were  legal  assets,  the  executor's  claim  would 
not  be  barred  unless  he  had  money  in  his  hands  out 
of  which   he   might  have   retained   bis   debt   in   time. 

Without  further  discussion  we  are  fully  satisfied  to 
hold  that  the  statute  of  limitations  are  not  abrogated 
by  a  general  charge  in  a  will  directing  that  oertain 
lands  be  sold  for  the  payment  of  debts.  The  oredifots 
must  stilt  present  and  collect  their  claims  through  ihe 
personal  representative  as  such,  subject  to  the  same 
limitations  that  apply  in  other  cases.  Of  course  this 
discussion  does  not  apply  to  a  case  where  the  will 
charges  the  payment  of  debts  by  name  upon  the  tes- 
tator's  property. 

Another  question  has  been  presented.  The  testa- 
trix was  a  resident  of  Virginia,  where  she  died,  and 
her  will  was  made  and  probated  there,  and  it  appears 
that  all  the  creditors  who  have  appeared  are  citizens 
of  Virginia. 

It  has  been  submitted  that  the  estate  here  should 
be  distributed  according  to  the  law  of  Virginia,  where, 
it  is  said,  the  claim  of  Epps  would  not  be  barred, 
or  the  fund  should  be  transmitted  to  the  prinoipftl 
administrator   in   Vii^nia. 

This  bill  is  filed  by  Hnbbard  as  personal  repre- 
sentative in  this    State.     -The  statutues  of  this  in  his 
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&vor  we    suppose    most    appl7   as    to   all    creditors    no 
matter    where    they    reside.      Whether,    if    there    be    a 
snrpluB,  it   should   on   proper  application   he   transtaitted 
to   the   Virginia   administrator   does   not   now   arise. 
Petition   to   rehear   will   be   dismissed. 


City  of  Memphis  v.  Fisueb. 

Special  Leoislatiom.  UneonMtituiioiioi.  Mwmipal  oorponUMM.  Btmi 
jor  eoek.  An  act  providing  that  cities  ol  &  certain  population  and 
over  jaKj  institDte  lalts,  eta,  withont  giving  bond  for  cosIb,  is  uncon- 
stitutional and  void. 


FKOU   SHELBY. 


Appeal   from   the   Circuit  Court.      C.  W.  Heukeej., 
Judge. 

Samuel  P.  Walkek  for  plaintiff. 

Randolph,  Hammohd,    Johdan    and    Tukley    for 
defendant 

Fbeeman,  J.,  delivered  the  opinion  of  the  court. 

By   an    act    of   the    Legislature    of    1876    municipal 
corporations  with  a  population  of  35,000  or  more,  were 
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authorized  to  iDStitute  suits  either  at  I&w  or  id  equity 
in  any  of  the  State  conrtB,  without  giving  bond  for 
ooata,  and  also  to  prosecute  appeals,  writs  of  error, 
attachmente,  injunctions,  etc.,  without  giving  security 
for    costs. 

In  this  case  a  motion  was  made  to  dismiss  the  ap- 
peal  of  Memphis   under    this   act. 

Held,  that  while  mnnictpal  corporations  in  some 
sense  are  public  bodies  having  powers  conferred  on 
them  appertaining  to  sovereignty,  such  as  power  to 
levy  and  collect  taxes,  yet  in  another  aspect,  as  when 
they  become  suitors,  or  are  sued  iu  courts,  they  stand 
SB  individuals.  In  this  latter  view  municipal  corpo- 
rations must  be  governed  by  the  general  law,  and  can 
have  no  "general  law  suspended  for  their  benefit,  Dor 
any  law  passed  for  their  benefit  inconsistent  with  the 
general  law  of  the  land."  Art.  XI,,  sec.  8,  Constitu- 
tion of  Tennessee.  The  act  of  1875  is  repugnant  to 
this  section  of  the  Constitution,  and  therefore  void. 

Motion    sustained   with   coats. 
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State  op  Tennessee  c.  E.  H.  Phelan  et  at. 

CimnNAl.  L&w.  Judgments  and  deerea.  SoVx  protequi.  Error  la  let  node. 
When.  A  noUe  protequi  was  entered  at  ooe  Wrm  of  the  court  through 
miiitake.  During  thnt  terui,  in  the  absence  oF  defendant,  it  was  «et 
aside,  and  the  case  reinstated  on  the  docket.  Al  the  next  term  the 
defendant  moved  to  xet  anide  the  order  reinstating  the  cause,  which 
wa»  done.     Held :  this  waa  error. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Attorney-General  Heiskell  for  tbe  State. 

W.    A.    Cooper   for   Phelan. 

Freeman,  J.,  delivered    the   opinioD  of  the   court. 

A  nolle  prosequi  was  entered  at  oue  term  of  tbe 
court  under  a  mistake.  During  that  term,  in  the  ab- 
BCDOe  of  the  defendant,  this  was  set  aside,  and  the  case 
reinstated  on  tbe  docket.  At  next  term  the  defend- 
ants moved  to  set  aside  the  order  reinstating  the  cause, 
which  was  done.  This  was  error.  The  court  had 
no  power  to  review  its  own  judgment  at  a  subsequent 
term  of  the  court.  It  was  not  such  action  in  the 
case  as  required,  the  presence  of  the  defendants  in 
conrt. 

Reverse  the  case,  and  remand  for  further  proceed- 
ings- 
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BiCHABDSON    V.    BbOWN   &  LYLES    and    CUBBINB  & 

Gdnn. 

1.  BiU£  AND  Noiffi.     Utury.     Gmfrads.    Pleading  and  praitiee.    Whtti » 

bill  of  ezchaoge,  bearing  twelve  per  cent,  interest  from  maturi^,  pai- 
porte  to  have  been  m&de  in  Miwinippi,  where  auck  a  stipoladon 
would  be  valid,  the  bill  will  not  be  void  on  its  face  in  contracting  for 
naurious  intereet,  and  will  give  the  holder  prvna/neu  right  to  recover, 
Bnt  it  may  be  shown  hy  proof  to  be  a  Tenneeiee  coDtract,  and  subject 
to  the  iniereet  laws  of  ttub  State.  Such  violatioo  leleases  the  debtor 
from  all  intereat  in  eicea*  of  six  per  cent  simply. 

Cases  cited :  Thompson  n.  Collins,  Kellog  &  Co.,  2  Head,  444 ;  Senter  A 
Co.  V.  Bowman,  6  Heis.,  IT;  Branson  v.  Isler,  6  Hum.,  279, 

Code  cited :  T.  &  S.,  sec.  1944a. 

Acta  oiled :  Acta  of  1835  and  1869-70,  ch.  69. 

Constitution  cited :  Art.  XI.,  see.  7. 

2,  Saxb.     Same.     Under  Recs.  1  and  2  of  the  act  of  1869-70,  whether  the 

sum  above  the  legal  rale  is  contracted  to  be  paid  before,  at  the  time 
the  note  falls  due,  or  after  it  in  due,  ia  ei)ually  a  contract  for  a  sum  of 
iniereet  above  the  rate  allowed  by  law,  and  ia  u 
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Appeal   from   the   Circuit  Court.      C,  W.  Heisebll, 
Judge. 

EsTE.s   &    Ellett   for   plaintiff. 

Brown  &   Lyles  for  defendant, 

Feeeman,  J.,  delivered   the   opinioi^  of  the   court. 

Plaintiff   sues   defendants,   an    endorsers,   on   the   fol- 
lowing hill   of  exchange: 
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110,000.  Jagkbon,  Miss.,  April  16,  1873. 

Six   months   after   date   pay  to   the   order   of  MesBrs, 
OabbinB  &   Gunn   and   Brown  &   Lylee  the  snm  of  ten 
thousand  dollars,  value  received,  with  interest  at  twelve 
per  cent,   per  annum    trom    maturity   nutil    paid. 
Memphis  Watbe  Company, 

By   John   Cubbins,  President. 

Addressed  to  Toof,  Phillips  &  Co.,  Memphis,  Ten- 
nessee.     Written   across   the   face,   "  Accepted." 

Toop,  Phillips  &  Co. 

Defendants  plead  the  general  issue,  payment,  and  a 
special  plea,  denying  that  the  bill  of  exchange  was 
made  at  Jaokson,  Mississippi,  as  was  allied  in  the 
declaration ;  on  the  contrary,  aver  that  it  was  made, 
endorsed,  accepted,  and  delivered  to  defendants  at  Mem- 
phis, in  the  State  of  Tennessee,  and  that  it  wsa  dated 
at  Jackson,  Mississippi,  at  request  of  plaintifF,  and  with 
the  intent  and  purpose  to  evade  and  violate  the  laws 
of  the   State   of  Tennessee   in   relation   to   usury. 

Plaintiff  replied  to  this  plea  that  the  bill  was  made 
at  Jackson,  Missiqsippi,  and  not  at  Memphis,  Tennes- 
see, for  ^e  purpose  of  evading  and  violating  the  laws 
of  Tennessee   in  '  relation    to   usury. 

Upon  the  issues  thus  made  the  parties  went  to  trial. 
It  is  proper  to  add  that  the  declaration,  averred  the 
instrument  to  have  been  made  in  the  State  of  Mis- 
eissippi,  and  that  by  the  laws  of  that  State  any  rate 
of  interest  agreed  upon  in  writing  by  the  contracting 
parties  may  be  charged  and  collected.  Plaintiff  sought 
judgment  for  the  amount  of  said   bill,  with  interest,  etc 
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It  ie  conceded  tliat  the  law  of  Missiaeippi  is  as 
stated.  The  case  was  tried  by  the  court  without  the 
iDtervention  of  a  jury,  and  a  judgment  rendered  for 
defendants,  ftvm  which  an  appeal  in  error  is  prose- 
cuted  to   this  court. 

The  decision  of  the  court  was  based  upon  the  idea 
that  the  bill  of  exchange  sued  on  was  void  on  its 
&ce,  and  therefore  no  judgnaent  could  be  rendered  on 
the   same    in   our   courts. 

We  must  assame  the  fact  to  be,  from  the  finding 
of  the  court,  based  on  the  testimony  in  the  record, 
that  the  bill  was  made,  endorsed,  and  delivered  in 
Tenneseee.  It  is  true,  from  the  letters  passed  between 
the  parties,  it  appears  that  the  proposition  to  borrow 
the  money  was  made  to  plaintiff  by  letter  sent  to  him 
at  Jackson,  Mississippi,  but  there  was  no  completion 
of  the  contract  by  such  letters.  They  but  opened  the 
negotiations;  the  contract,  as  well  as  the  hill,  was 
made  in  the  city  of  Memphis,  the  precise  terms  of 
the  contract  not  being  definitely  settled  by  the  letters 
referred  to,  but  evidently  agreed  on  after  Kichardson 
osme   to   Memphis   about   the   business. 

On  this  state  of  fiicts  the  question  is,  whether  the 
judgment  of  his  honor,  the  circuit  judge,  can  be  sus- 
tained ? 

It  may  bq  remarked,  that  the  place  of  the  date 
of  the  bill,  with  the  averments  of  the  declaration,  was 
made  in  the  State  of  Mississippi,  where  the  parties 
coald  contract  for  any  sum  as  interest  they  might 
agree  upon,  and  gave  the  plaintiff  a  prima  facie  right 
to  recover,  under  the  doctrine  of  the  oases  of  T^oinp- 
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um  T.    Q>Uin»,   Kellogg   &    Co.,  2  Head,  444,  and  SsnUr 
&    Co.    T.   Bowman,    5    Heis.,    17. 

This  being  so,  it  seems  clear  the  bill  was  not  void 
on  its  face  for  illegality  in  contracting  for  osurioug 
interest.  Had  it  been  so,  there  was  no  necessity  to 
raise  the  question  by  plea  of  facts  showing  the  ille- 
gality, that  is,  that  it  was  made  in  the  State  of  Ten- 
nessee. Had  this  Dot  been  done,  or  the  proof  had 
not  shown  on  the  trial  under  the  general  iseue,  which 
probably  might  have  been  done,  that  the  bill  was  a 
Tennessee  contract,  we  take  it,  under  the  decisions  cited, 
plaintiff  woald  have  been  entitled  to  a  judgment,  on 
production  before  the  court  of  bis  bill,  with  liability 
of  the  parties  fixed  according  to  law,  as  was  done  in 
the  case.  It  is  true  Judge  Carutbers,  in  his  ai^u- 
ment,  2  Head,  444,  says:  "If  the  note  in  that  case  was 
shown  to  have  been  made  in  Tennessee  (if  purporting 
to  have  been  at  St.  Louis),  it  would  be  illegal  on  its 
&ce,  and  the  plaintiff  would  be  repelled  from  our 
oourta."  But  this  language  is  to  be  understood  in  con- 
nection with  the  question  before  him,  and  not  literally. 
It  could  not  mean  that  the  note  waa  void  on  its  lace 
by  reason  of  ite  stipulation  for  interest  at  ten  per  cent., 
because  the  fact  that  it  was  made  in  Tennessee  should 
be  shown  in  proof,  as  this  proof  could  not  be  held 
to  be  placed  in  the  face  of  the  note  when  made.  He 
only  meanfr  that  when  proof  should  be  made  of  the 
fact  that  it  was  a  Tennessee  contract,  then  the  stipn* 
lation  for  the  ten  per  cent,  interest  iu  connection  with 
this  proof  rendered  it  void,  by  reason  of  this  stipula- 
tion, and  so  evidently  was  the  holding  of  the  court 
in   that   case. 
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The  queetioD  then  is,  vhether  a  party  oao  recover 
who  snes  on  a  bill,  the  illegality  of  the  promise  con- 
tained therein  not  appearing  on  its  faoe,  bnt  shown 
under  a  plea  and  proof  under  the  law  of  this  State 
B8  it  stood  at  the  iime  of  making  this  contract,  and 
if  Bo,   to   what   extent? 

It  18  conceded  that,  since  the  case  of  Brunaon  v. 
Isler,  6  Hum.,  277,  decided  in  1845,  and  repeatedly 
recognized  since,  the  rule  has  been  settled  in  this  State 
that  where  a  party  sues  on  a  note  or  contract,  on  its  face 
usurious,  there  can  be  no  recovery.  We  need  not  stop 
here  to  criticise  the  soundness  of  this  rule,  as  we  do 
not  have  that  question  now  before  us.  We  only  re- 
mark here,  that  logically,  and  on  general  principles,  on 
the  ground  of  ill^ality  of  the  contract,  the  result 
would  equally  follow,  whether  shown  on  the  face  of 
the  paper,  or  by  plea  and  proof  aliunde,  no  other  rule 
being   prescribed   by   statute. 

We  assume  it  to  have  been  settled  by  the  case  of 
Ifiompson  V.  Kellogg  &  Co.,  and  Senter  &  Qa.  v.  Bow- 
fnan,  that  under  oar  law  as  it  then  stood,  where  the 
illegality  appeared,  or  could  be  made  to  appear,  under 
plea  and  proof  in  cases  like  the  present,  then  no  re- 
covery conld  be  had,  because  of  the  fact  thus  shown. 
The  court  so  held  unquestionably,  whether  correctly  or 
not  we  need  not  discass.  This  was  nnder  the  act  of 
1835. 

In  the  view  we  take  of  this  case,  it  is  unnecessay 
to  go  into  several  questions  of  interest  pressed  upon 
onr  attention  in  the  learned  ai^nment  of  oonnsel.  The 
question  of  nsary  is  one   regulated    by  statute  in    onr 
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State.  B7  the  CoostitatioD  of  1870,  art.  XI.,  sec.  7,. 
it  is  provided :  "  The  Legialatare  shall  fix  the  rate  of 
interest,  and  the  rate  so  established  shall  be  equal  and 
nniform  throaghoat  the  State ;  but  the  Legislature  may 
provide  for  a  conventional  rate  of  interest,  not  to  ex- 
ceed  teo   per   cent,   per   annum." 

In  pnrsnance  of  this  provision  of  the  Constitution 
the  Legislature,  by  the  act  of  1869-70,  ch.  69,  T.  & 
S.  Code,  sec.  1944a,  and  suoceediug  eectiona,  regulated 
this  question  of  a  oonventional  rate  of  interest.  The 
first  section  allowed  parties  to  contract  for  interest  not 
exceeding  the  rate  of  ten  per  cent,  per  annum,  ex- 
pressing the  terms  of  the  contract  in  the  face  of  the 
instrument.  The  second  provided  that  six  per  cent, 
should  be  the  uniform  rate  of  interest  throughout  the 
State,  unless  a  different  rate  was  agreed  on  by  the 
parties,  and  reduced  to  writing  in  the  face  of  the 
contract,  as  provided  in  the  previous  section.  The 
third  provided  the  penalty  for  violation  of  the  provi- 
sions of  the  act  by  enacting :  "  If  any  person  or  per- 
sons shall  violate  the  provisions  of  this  act,  and  shall 
contract  for  a  greater  rate  of  interest  than  ten  per 
cent,  per  annum,  as  herein  provided,  it  shall  be  un- 
lawful, and  shall  operate  as  a  release  of  the  debtor 
from  all  interest  in  excess  of  six  per  ceut. ;  and  if 
the  same  has  been  paid,  it  may  be  sued  for  and  re- 
covered by  the  party  paying  the  same,  or  his  heirs, 
personal   representatives,  or  creditors. 

We  think  it  beyond  quetition,  this  statute  must  be 
held  to  control  in  this  case.  Its  object  is  to  regu- 
late the  question  of  conventional  interest  in  this  State. 
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It  does  so  bj  its  proviaioDs  completely.  The  oaae 
before  us  is  a  contract  made  in  Tennessee  while  this 
law  was  in  force.  It  is  a  case  of  conventional  inter- 
est, agreed  on  by  the  parties,  and  the  rate  placed  ia 
the  face  of  the  writiog.  It  is  shown  to  be  snoh  a 
contract  by  the  defendants  themselves  ander  their  plea. 
The  statute,  then,  is  definite  and  clear,  that  in  each 
case  of  violation  of  its  provisions,  that  is,  by  ooa- 
tracting  for  a  larger  per  eent.  than  is  allowed,  snch 
violation  shall  operate  as  a  release  of  the  debtor  or 
debtors  from  all  interest  in  excess  of  six  per  cent. 
This  violation  appears  in  this  case,  and  the  release 
follows;  but  this  is  all  that  does  follow  in  the  way 
of  forfeiture  by  the  terms  of  the  statute.  To  hold 
that  no  recovery  could  be  had  for  the  principal,  and 
six  per  cent,  interest,  would  be  to  add  to  the  statute, 
in  addition  to  the  release  of  the  amount  above,  six 
per  cent.,  the  penalty  of  forfeiture  of  the  whole  debt, 
thus  making  the  law,  not  enforcing  that  which  has 
been  made. 

It  ia,  however,  earnestly  insisted  that  the  stipula- 
tion for  interest  being  for  twelve  per  eent.  after  ma- 
turity is  not  usurious,  but  is  only  in  the  nature  of  a 
penalty,  for  which  numerous  authorities  are  cited.  We 
do  not  deem  it  necessary  to  go  into  an  examination 
of  these  authorities  in  this  case.  Whether  sound  on 
principle  or  not  is  not  important  to  us,  as  the  ques- 
tion of  what  is  usury  is  one  well  defined  in  our 
statute.  Sec.  1943  of  the  Code  is :  "  Interest  is  the 
compensation  which  may  be  demanded  by  the  lender 
from  the  borrower,  or  creditor  from  the  debtor,  for  the 
use  of  money." 
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By  the  next  sectioa  it  is  provided  that  six  per  cent, 
per  annnm  nhall  be  the  rate,  aod  aoy  excess  over  that 
rate  shall  be  usury.  The  same  priuoiple  is  fouud  in 
the  act  of  1869-70,  seotione  2  and  3.  Under  these 
provisions  it  is  clear  that  whether  the  sum  above  the 
legal  rate  is  contracted  to  be  paid  before,  at  the  time 
the  note  or  bill  falls  due,  or  after  it  is  due,  it  is 
equally  a  contract  for  a  sum  as  interest  above  the 
rate  allowed  by  taw,  and  is  usurious.  What  difference 
oau  it  make  in  the  essence  of  the  trausactiou  that  the 
excessive  rate  shall  be  agreed  to  be  paid  for  one 
period  rather  than  another?  Is  it  not  equally  the 
compensation  demanded  by  the  lender  or  the  creditor 
for  the  use  of  his  money?  We  think  it  is,  most  cer- 
tainly. The  fact  that  the  party  might  relieve  himself 
from  this  payment  by  paymeut  of  the  bill  at  the  day 
agreed  upon  for  its  falling  due,  only  prevents  other 
contracts  from  being  enforced  against  him ;  but  if  he 
for  any  cause  tailed  to  pay,  then  the  interest  at  the 
rate  contracted  becomes  due  by  virtue  of  the  agree- 
ment, is  paid  as  interest  for  the  continued  use  of  the 
money,  and  is  contrary  to  the  requirements  of  the 
law. 

We  therefore  hold,  the  court  below  erred  in  not 
rendering  judgment  for  the  amount  of  the  bill,  with 
six  per  cent,  interest,  and  proceeding  to  render  the 
proper  judgment,  direct  one  in  accordance  with  this 
opinion. 


Watkins  v.   Wyatt. 


Fbopebtt  hot  m  Esse.  Ik  the  mtbjai  of  a  valid  nortgage.  A  crop  ^et  to 
be  planted  ie  the  subject  of  a  valid  mortgage.  Such  an  osaignment 
IB  held  bj  Ibe  court  to  be  lawful. 


FROM   DYEB. 

Appeal  from  the  Circuit  Court.  Gideon  B.  Black, 
Judge. 

RiCHARDSOi"  &  Watkins  for  plaiotiff. 

Latta  &  Mabbhall  for  defeudant. 

SuEED,    J.,   delivered    the    opioioo    of  the    court. 

The  agreed  case  shows  that  the  plaintifi'  ^reed  to 
furniBb  one  Houstoo  McCaiu  with  supplies,  on  coDdi> 
tioQ  that  McCaio,  who  was  a  farmer,  should  execute 
to  the  plaintiff  a  mortg^e  of  his  oottou  crop  for  the 
then  current  year  (1875)  as  a  security  for  the  supplies 
so  furnished.  A  deed  of  trust  to  that  e^ct  was  ac- 
cordingly executed  in  February,  1875,  "  upon  a  crop 
of  cotton  to  be  planted  and  grown  upon  the'  land  of 
the  said  McCaio  in  the  year  1875,  to  secure  said 
Wyatt  for  supplies  furnished  and  to  be  furnished  to 
said  McCain,  to  enable  him  to  make  said  crop."  This 
deed  of  trust  was  duly  registered.  When  the  crop 
matured,  and  became  subject  to  levy,  the  defendant 
Watkins   having   recovered   a  judgment   against   MoCtdn 
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for  the  snm  of  $42.95  before  the  execution  of  the 
deed,  oaosed  an  execution  to  be  levied  on  enough  of 
the  cotton  to  diechBi^  his  debt;  and  this  action  was 
brought  to  determine  who  baa  the  better  right.  The 
question  presented  is,  whether  a  crop  of  cotton  yet  to 
be  planted  is  the  sabject  of  a  valid  mor^a^;  and 
the  adjudged  cases  seem  to  be  ver;  mach  in  conflict 
on  the  snbject.  A  humane  policy  would  seem  to  favor 
the  affirmative  of  the  propocitioD ;  as,  if  such  is  the 
law,  the  indigent  &nner  may  obtain  credit  upon  his 
proepeots,  and  be  enabled  to  subsist  bis  family  pend- 
ing the  cultivation  of  his  crop.  The  case  of  Grant- 
ham  V.  Hawley,  reported  by  Sir  Henry  Hobart  in  the . 
re^o  of  James  I.,  ie  one  of  the  earliest  upon  the  sub- 
ject, and  has  been  frequently  cited  in  support  of  the 
doctrine  that  a  thing  not  in  ease  may  be  the  subject 
of  a  valid  chattel  mortgage.  The  case,  as  cited,  was 
as  follows:  A  man  seized  of  land  let  the  same  by 
indeoture  for  twenty-one  years,  and  covenanted  that  it 
should  be  lawful  for  the  lessee,  his  executors  and  as- 
cngns,  to  carry  away  to  bis  own  use  aueh  com  as 
aAouZd  be  growing  upon  the  ground  at  the  end  of  the 
term ;  and  afterwards  the  lessor  leleased  his  reversion ; 
and  one  question  was,  whether  the  lessee  was  entitled 
io  corn  so  growing;  and  it  was  argued,  on  the  part 
of  the  assignee  of  the  reversion,  that  it  was  merely 
oontingent  whether  there  should  be  corn  growing  upon 
the  ground  at  the  end  of  the  term  or  not,  and  that 
the  lessor  never  had  property  in  the  corn ;  and,  there- 
fbra,  oonld  not  ^ve  or  grant  it;  for  the  right  to  the 
oom    standing    at  the  end  of  the  term  being    certain. 
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accrued  with  the  laod  to  the  lessor.  But  judgmoit 
was  given  against  the  revereioo,  because  it  was  add 
that  the  property,  and  very  right  of  the  corn  when 
it  came  into  being,  was  passed  away,  for  this  was  both 
a  covenant  and  a  grant;  and,  therefore,  if  it  had  been 
of  natural  fruits,  as  of  grass  or  hay,  which  run  merely 
with  the  land,  the  like  grai>t  would  have  carried  then 
in  property  after  the  term.  Then,  though  oorn  wen 
fruotua  iiidustrialia,  so  that  he  that  sowed  it  mi^t 
seem  to  have  a  kind  of  property  ipso  fwAo  in  it,  di- 
vided from  the  land,  and,  therefore,  it  would  go  to 
the  executor,  and  not  to  the  heir;  yet,  in  this  caae, 
all  the  color  the  reversioner  had  to  it  was  by  the 
land  which  he  claimed  from  the  lessor  who  gave  the 
corn ;  and  though  the  lessor  had  not  the  com  actually 
in  him,  nor  certain,  yet  he  bad  it  potentially,  for  the 
land  was  the  mother  and  root  of  the  fruits. '  There- 
fore  be  that  had  that,  might  grant  all  fruits  that  might 
arise  upon  it  afterwards,  and  the  property  would  pass 
as  soon  as  the  fruits  were  extant."  Hob.,  132 ;  1  Pow. 
Con.,  157,  158,  2  Walp.  Ed. 

When  stripped  of  all  quaintness  of  verbiage,  the 
plain  doctrine  of  this  old  case  is,  that  he  who  owsa 
the  soil  may  sell  or  assign  the  crops  to  be  grown 
upon  it.  It  is  said  in  Benj.  on  Sales,  that  in  rela- 
tion to  things  not  yet  in  existence,  or  not  yet  belong- 
ing to  the  vendor,  the  law  considers  Uiem  as  divided 
into  two  classes,  one  of  which  may  be  sold,  while  the 
other  can  only  be  the  subject  of  an  agreement  to  sell — 
of  an  executory  contract.  Things  not  yet  existisg 
which  may  be  sold,  are  those    which    are  the    natoial 
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jmiduct,  or  expected  iiicre.a8e,  of  something  already  be> 
longing  to  the  vendor.  A  man  maj  sell  the  crop  of 
hay  to  be  grown  on  his  field,  the  wool  to  be  clipped 
fix>m  hie  sheep  at  a  future  time,  the  milk  his  cow 
will  yield  in  the  coming  month,  and  thp  sale  is  valid. 
Bat  he  can  only  make  a  valid  agreement — not  an 
actnal  sale — where  the  subject  of  the  contract  is  to  be 
something  to  be  atlerwards  acquired;  as  the  wool  of 
any  sheep  or  the  milk-  of  any  cows  that  be  may  buy 
vi^in  the  year,  or  any  goods  to  which  he  may  obtain 
title  within  the  next  six  months.  Benj.  on  Sales,  sec. 
78.  The  precise  point  now  in  judgment,  however, 
has  been  adjudged  against  the  proposition,  that  a  thing 
not  in  esse  is  the  subject  of  a  valid  sale  or  mortgage. 
Thus,  it  was  held  in  Hutekinson  v.  Ford,  9  Bush.,  318, 
where  this  exact  question  was  involved,  that  "  a  mort- 
gage of  a  crop  to  be  raised  on  a  farm  daring  a  certain 
term,  bat  which  is  not  yet  sown,  passes  no  title,  and 
the  mortgagee  has  no  claim  against  a  purchaser  of  a 
crop  for  it,  or  its  value."  Everman  v.  Robb,  3  Cent. 
L.  J.,  735;  Ofinv.SiU,  8  Wend.,  Ill;  Lunn  v.  Thorn- 
ton, 1  Man.,  Gran.  &  Scott,  379 ;  Barnard  v.  Eaton,  2 
Cush.,  296;  Bank  of  Laneingburg  v.  Cary,  1  Barb.,  542 ; 
Omtstock  V.  Scales,  7  Wise,  159;  Redd&  Go.  v.  Burrus 
&   Williams,  MS8.  Geo.,  1877. 

Many  other  authorities  might  be  cited  to  the  same 
effect,  and  quite  as  many  that  look  in  the  other  di- 
rection. Andrew  v,  Nevetymb,  32  N.  Y.,  417;  3  Law 
Heg.,  19-33;  17  Con.,  114;  Holroyd  v.  Marshall,  10 
House  of  Lords  Cases,l  89;  18  Pick.,  168;  14  Pick., 
497;     10   Met.,    481;     12   Cush.,  376;     Brett  v.   Carter, 
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Cent.  L.  J.,  May  5,  1876;  32  New  Hamp.,  484  j  18 
Yerm.,  465;  1  McCaslin's  Ch.  Bep.,  408;  24  Wiac, 
651;  26  Ul.,  121;  48  Ala.,  109;  Bvit  v.  EOOt,  19 
Wall,  544;    42  N.  Y.,  620. 

In  one  of  these  casee,  it  is  aaid:  "In  the  cam  of 
crops  to.be  sowd,  it  vests  potentially  from  the  tim« 
of  the  ezeoatory  bargain,  and  actoally  as  soon  aa  the 
subject  arises."  Andrews  v,  Newoomb,  32  N,  Y.  Bep., 
417.  Mr.  Story  says  that  rights  in  remainder  and 
reversion,  pOBsibilities  coupled  with  an  interest,  rents, 
franchises  and  choses  in  action,  are  capable  of  being 
n^ortgaged.  E.  g.,  per  sec.  1021.  A  court,  of  equity, 
he  says,  will  support  assignments,  not  only  of  choses 
in  action,  and  of  contingent  interests  and  expectations, 
bat  also  of  things  which  have  no  present,  aotual,  or 
potential  existence,  but  rest  in  mere  possibility ;  not, 
indeed,  as  a  present  positive  transfer  operative  in  pr»- 
aenii,  (for  that  can  only  be  of  a  thing  in  ewe),  but 
as  a  present  contract,  to  take  effect  and  attach  as  soon 
as  the  thing  comes  in  esse.  £.  g.,  per  sec.  1040. 
Among  the  examples  he  cites,  is  that  of  the  assign- 
ment of  the  head-matter  and  whale-oil  to  be  caaght 
in  a  whaling  voyage  now  in  progress.  The  right  will 
attach  to  the  head-matter  and  whale-oil  when  attained. 
Id.  So  strongly  are  courts  of  equity  inclined  to  up- 
hold assignments  when  bona  fide  made,  that  even  the 
assignments  of  freight,  to  be  earned  in  the  future,  is 
good  in  equity,  and  will  be  enforced  gainst  the  party 
from  whom  it  becomes  due.  Id.,  sec.  1055.  In  Story 
on  Sales,  it  is  said,  "  While  a  person  cannot  make  a 
present  sale  of  all  the  wool  there  may  be  on  a  sheep, 
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vhioh  he  vaay  hereafter  bay,  nor  any  other  thing  id 
vhich  his  interest  is  wholly  prospective  and  donbtftil, 
there  may  be  a  valid  sale  of  the  wine  a  vineyard  ia 
expected  to  produce,  or  the  grain  a  field  is  expected 
to  grow,  the  milk  of  a  cow  for  the  next  year,  or  the 
future  young'  of  animals."  Story  on  Sales,  sec.  183 ; 
MoOar^  V.  Blivera,  6  Reg.,  196.  Whatever  is  the 
subject  of  a  valid  sale  is,  of  course,  the  subject  of  a 
valid  mortgage.  A  man  may  sell  or  mortage  every- 
thing that  is  his  property ;  and  such  a  sale,  if  bona 
fide,  will  be  upheld  in  law  and  equity.  Property  is 
the  right  and  interest  a  man  has  in  fands  and  chattels 
to  the  exclusion  of  others.  -17  J^hns,  283;  11  East, 
290;  4  Pet,,  511.  All  property,  real  or  personal, 
corporeal  or  incorporeal,  movable  or  immovable,  may 
be  the  subjeot  of  mortgage.  1  Hill  on  Mort.,  6. 
Things  are  said  to  have  a  potential  existence  when 
they  are  the  natural  product,  or  expected  increase,  of 
something  already  belonging  to  the  vendor.  Low  v.  Peto, 
11  Am.  Rep.,  357.  The  term  incorporeal  properly 
includes  all  legal  rights.  The  right  in  the  proprietor 
of  the  soil  to  plant,  cultivate  and  gather  his  crops, 
to  the  exclusion  of  all  others,  is  an  absolute  legal 
right,  and  an  incorporeal  property ;  and  incorporeal 
property  is  as  well  the  subject  oT  valid  sale  and  mort- 
gage as  any  other  kind  of  property.  The  mortgagor, 
in  this  case,  was  the  proprietor  of  the  land  on  which 
he  proposed  to  raise  the  crop  in  controversy.  The 
crop  had  a  potential  existence  because  it  was  to  be 
the  natural  product  and  expected  increase  of  the  land 
then   owned  and  occupied  by   him.      Why  may  he  not 


Watkine  e.  Wyatt, 

obtain  the  credit  necessary  to  make  the  crop  by  eze- 
oatmg  n  mortgage  upon  it?  We  see  do  soudcI  reason 
why.  Who  is  to  be  injured  by  it  if  tbe  transaction 
ig  bona  fide,  and  there  is  no  superior  lien  for  rent  or 
otherwise  ?  '  Who  is  to  be  misled  by  it  if  tbe  trans- 
action is  at  once  published  to  the  world  by  registra- 
tion, as  was  done  here?.  If  the  merobant  ie  willing 
to  furnish  him  with  supplies,  and  enable  him  to  make 
the  crop,  and  take  tbe  risk  of  the  crop  itself  for  se- 
curity, who  has  a  right  to  complain,  and  where  is  tbe 
mala  fides  of  the  transaction  ?  Is  there  any  doubt 
that  a  court  of  equity  would  sustain  the  mortgage, 
in  such  a  transaction?  Then,  wherefore  must  be  fail 
in  a  court  of  law,  into  which  forum  tbe  parties  have 
brought  tbe  case,  and  where  our  liberal  statute  requires 
that,  in  such  a  case,  their  rights  shall  be  adjusted 
upon  equitable  principles?  In  the  case  of  Andrewn  v. 
Newcomb,  above  cited,  it  ie  said  that,  as  long  ago  as 
tbe  time  of  Cb.  J.  Hobart,  it  was  held  that  one  pro- 
posing to  plant  crops  might  convey  ihem  in  advance, 
and  that  the  fruits  which  should  arise  afterwards,  would 
pass  as  soon  as  they  were  extant;  citing  Hob.,  132; 
3  Johns,  216,  and  Hare  v.  Celay,  Cro.  Eliz.,  143.  Crops 
to  be  raised,  say  the  court,  are  an  exception  to  the 
general  rule ;  that  title  to  property  not  in  existence 
oannot  be  affected  so  as  to  vest  the  title  when  it 
comes  into  being.  In  the  case  of  crops  to  be  sown, 
it  vests  potentially  from  the  time  of  the  executory 
bargain,  and  actually  as  soon  as  tbe  subject  arises. 
32  N.  Y.  Eep.,  421.  The  judgment,  in  this  case, 
certainly    created    no  lien    upon    the    orop,  which    the 
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statute  protected  from  levy  until  after  maturity.  The  ' 
judgment  debtor  had  failed  with  his  title,  and  the 
jodgmeut  creditor  could  stand  on  no  higher  ground 
than  his  debtor.  We  hold  the  assignment  to  be  law- 
ful and  valid,  and  that  the  plaintiff  below  has  the 
better  right  to  the  fand  in  controversy. 
Affirm   the  judgment. 

17---VOI-.  9. 


Nioholaon  v.  BUta. 


JACKSON, APRIL  TERM,  1878. 


Nicholson  v.  The  State. 


■CBntan^  Law.         Miademeanor.     AtUn^iled  fdoia/.     An  attempt  to  com- 
mit &  felon/,  as  larceny,  la,  at  common  law,  punishable  as  a  misd^ 
meanor. 
Code  cited:     Section  4630. 


FBOH    SHELBY. 


Appeal  from  the  CriiniDal  Court.  T.  H.  Logwood, 
Jadge. 

J.  G.  Cbookham   for  plaiDtifF. 

Attobbey-Qenebal  Heibkell    for  the  State. 

Fbeehan,  J.,   delivered   the   opioion  of  the  nourt. 

This  is  an  indictment  for  attempting  to  steal  from 
the  kitchen  of  one  McDowell.  The  defendant  was 
convicted  of  a  misdemeanor,  and  was  fined  ten  dollars 
by  the  court  below.  The  facts  are,  that  late  in  the 
evening,  the  kitchen  window  being  open,  defendant 
entered  at  the  window,  but  happened  to  be  seen  by 
some  one  on  the  premises,  who  notified  McDowell  of  the 
&ct.  McDowell  started  immediately  to  the  kitchen, 
throngh  his  dwelling-house  j  as  be  got  to  the  kitchen, 
defendant  leaped  out  of  the  window  and  fled,  was  par- 
saed  some    distance    and    caught;    denies    that  he  was 
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in  the  house  for  purposes  of  theft,  and  did  not  in  &ot 
take  or  disturb  anything.  It  is  now  insisted  that  no 
felony  is  sliowa  or  attempt  to  commit  one ;  that  aeo^ 
tion  4630,  providing  for  paaishment  as  felonies  at- 
tempts to  commit  felonies,  had  been  held  by  this  oonrt 
to  apply  to  cases  of  felonies  attempted  on  the  person, 
and  did  not  include  attempts  to  commit  ofienses  against 
property.  Sncb  was  the  holding  of  this  oonrt  in  the 
-case  of  State  t.  Jones,  December  term,  1871.  If  we 
adhere  to  that  boldiug,  the  party  cannot  be  held  liable 
under  this  section,  nor  be  convicted  of  a  felony.  Bat 
iie  was  only  convicted  of  a  misdemeanor.  The  attempt 
to  commit  a  felony,  was  and  is  a  misdemeanor  at 
common  law,  and  even  the  aitanpt  to  commit  a  mis- 
demeanor has  been  held  in  many  cases  a  misdemeanor. 
See  Russell  Cr.  Law,  vol.  1,  p.  46,  and  notes.  Thia 
being  so,  treating  the  indictment  as  charging  such  an 
attempt,  it  would  sufficiently  charge  the  misdemeanor 
with  which  he  is  convicted.  The  jury  have  found 
the  attempt  was  to  steal,  and  we  cannot  say  they  are 
not  correct.  Entering  at  the  window  instead  of  the 
door,  indicates  anything  but  an  honest  purpose;  the 
hasty  and  rapid  flight  on  the  approach  of  McDowell, 
strengthens  and  confirms  this  view  to  such  an  extent, 
that  we  do  not  feel  authorized  to  say  the  jury  have 
not  correctly  reasoned  from  the  testimony,  as  to  the 
intention  of  the  defendant. 

Let  the  judgment  be  affirmed. 


JackBOD  v.  Btockud. 


Z.  G.  Jacksos  v.  Thos.  J.  Stockard. 

Fleadino  and  Practice.      Bqila-in  leiU  not  lie.     When.     Jetton.      Ho 
action  of  replevin  does  nol  lie  to  recover  part  of  «  chattel. 


FROM   GIBSON. 


Appeal  ftOED  the  Law  Court.      G.  B.  Black,  Judge. 

McFabland  &  BoBBiTT   for   plaintiff. 

W.  M.  McCall  and  H.  T.  Johnson  &  Bbo.  for 
defendant. 

Sneed,  J.,  delivered  the  opinion  ot  the  court. 

This  was  an  action  of  replevin  for  three-fourths  of 
three  bales  of  cotton.  Verdict  and  judgment  below 
were  for  the  defendant.  The  record  shows  that  the 
defendant  entered  a  motion  to  grant  the  proceedings 
and  disease  the  case  upon  the  ground  that  the  acMon 
wonld  not  lie  in  snch  a  case.  It  does  not  appear 
that  the  oonrt  took  any  fiirther  notioe  of  this  motion. 
The  remedy  by  action  of  replevin  was  given  to  re- 
eover  the  whole  and  not  an  undivided  part  of  a  spe- 
cific chattel,  and  it  has  several  times  been  held  that 
it  does  not  lie  to  recover  part  of  a  chattel  claimed 
jointly  by  plaintiff  and  defendant,  where  there  has 
been   no   severance   of  the  joint  ownership. 

It  resulted  that,  and  &om  all  other  questions  upon 
this  point,  the  judgment  is  right,  and  the  same  must 
be  affirmed,  and  the  case  dismissed. 
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William  Poteete  v.  The  State. 

1.  Cbimin^l  Law.     BaU.    Sareti/.     Qkriii  -potBer  lo  arml  dtjeadaai.     A 

clerk  of  the  court  is  not  authorized  to  direct  the  arrest  of  a  defendaot 
where  he  has  been  i«leii«ed  on  giving  securilj,  or  to  direct  his  impris- 
onmettt  io  the  county  jail  as  a  meaiiB  of  collecting  a  jtidgcoent  lea- 
AfTei  againat  hiin  and  his  eureCy. 
Code  cited :    SectioDB  -J16B,  .5329. 

2.  Same.      Bimeting  anta.       0§a,  onA  a^een.      A  mUimat  iaaued  hj  the 

clerk  of  a  court  improperly  and  in  violation  of  lav,  and  directing  tha 
sheriff  to  arreat  and  impriiiou  the  party  named,  will  not  justify  the 
officer  in  attempting  lo  make  such  arrest ;  and  the  rcaiHtance  of  the 
party  bj  killing  the  officer  does  not  amount  to  murder.  The  officer 
must  at  his  peril  see  that  he  has  valid  process  iu  his  handK  to  author- 

3.  Same.      Evidemx.     Seuerajux.      Oampeleal  icUneu.      A  party  jointly  in-   ' 

dieted  for  the  aame  oflenae,  but  nbo  has  obtained  a  severance,  and  ia 
not  put  on  joint  trial,  is  a,  competent  wltnees  for  defendant. 
Cases  cited ;     Beluzier  v.  State,  1  Uead,  46 ;     Kice  v.  State,  1  Yer.,  432. 

4.  Saxe.    Same,     Dj/int/  daUiratiora.    The  dying  declarations  of  a  witneaa 

lo  a  homicide  are  not  admisitible  in  evidence.    Only  such  are  admis- 
sible as  are  made  hj  him  for  whoite  homicide  the  prisoner  is  on  trisL 
Case  cited:     Hudson  v.  The  State,  3  Col.,  356. 


FROU    MADISON. 

Appeal    from    the    Law    Court.       H.  W.    McCobey, 
Jadge. 

S.  W.  Hawkins,  J.  R.  Hawkins  and  M.  M.  Beight 
for   plaiotiff. 

Attoeney-Gbnbral  Heiskell  for  the  Btate. 


PoleeM  V.  Bute. 

Fbebuan,   J.   delivered   the   opiDion   of  the   ooart. 

Poteete  was  indicted  and  convicted  in  the  commoD 
law  and  chancery  court  of  Madison  county,  for  killing 
JaBon  Fuseell,  a  deputy  sheriff,  in  March,  1877.  The 
jury  found  him  guilty  of  murder  in  the  second  degree, 
and  fixed  bis  punishment  in  the  penitentiary  for  six- 
teen years.  Motions  for  a  new  trial  and  arrest  of 
judgment,  were  made,  and  overruled,  and  appeal  in 
error  to  this  court.  Several  questions  are  presented 
in  argument  on  which  reversal  of  this  judgment  is 
■eked,  which  we  proceed  to  notice,  bo  far  as  may  be 
necessary  for  the  decision  of  the  case  before  us.  A 
ebort  statement  of  facts  will  serve  to  show  the  bearing 
of  the   questions   to   be   decided. 

It  seems  that  the  defendant,  together  with  his  two 
brothers,  John  and  Levi  Poteete,  had  been  convicted, 
and  fines  imposed  on  them,  for  the  offense  of  carrying 
pistols  in  violation  of  law.  They  gave  their  father, 
Andrew  Poteete,  as  surety  for  payment  of  these  fines 
and  the  costs  of  the  prosecutions;  and  on  these  judg- 
ments esecutions  were  issued  by  the  clerk,  and  placed 
in  the  hands  of  Perkins,  sheriff,  who  is  assumed  to  have 
put  them  in  the  hands  of  Fussell,  the  deceased,  for 
collection.  On  the  back  of  these  executions,  which 
ire  in  the  usual  form,  is  endorsed  the  fact  that  they 
are  "  alias "  ezecutions.  In  addition  to  the  above 
process,  we  find  on  the  other  side  of  them,  what  is 
entitled  a  "  mitimuti,"  which  commands  the  sheriff  to  take 
the  body  of  the  parties  and  safely  keep  them  in  custody 
n  the  county  jail,  until  the  amount  of  the  judgments  in. 
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eaoh  case  shall  be  paid.  This  process  is  signed  by 
the  clerk  of  the  conrt,  and  in  fact  is  issued  without 
any  order  or  judgment  of  the  court  whatever,  so  &r 
as  we  can  gather  from  the  record.  In  addition  to 
the  above  papers,  there  had  been  issued  to  the  sheriff 
a  capias  against  the  body  of  Jno.  Poteete,  one  of  the 
brothers,  for  a  misdemeanor  in  carrying  a  pistol,  based 
on  a  presentment  therefor,  made  by  the  grand  jury 
of  Madison  county.  This  process  is  also  assumed  to 
have  been  in  the  hands  of  the  deceased  deputy  sherifi, 
Fuasell.  It  appears  that  about  the  third  day  of  March, 
1877,  FuBsell  went  to  the  house  of  Andrew  Poteete, 
the  father,  accompanied  by  bis  nephews,  William  and 
John  Anderson,  who  had  been  summoned  by  him  as 
a  posae,  to  assist  him  in  arresting  the  parties  named. 
Without  detailing  the  circumstances  attending  the  trans- 
action, it  safficee  at  present  to  say,  that  Fussell  as- 
sumed to  arrest  the  three  sons,  and  it  is  equally  clear, 
that  in  doing  so,  he  assumed  to  arrest  them  all  then 
by  virtue  of  the  process  to  which  we  have  referred. 
It  may  farther  be  assumed,  that,  as  he  had  a  capias, 
or  is  claimed  to  have  had  one,  against  John  Foteete, 
that  his  individual  arrest  was  probably  by  virtue  of 
that — at  any  rate,  for  the  purposes  of  this  opinion, 
may  be  assigned  to  that  process.  This,  however,  as 
a  matter  of  coarse,  could  be  no  authority  for  the  ar- 
rest of  the  defendant  on  trial,  and  we  are  compelled 
to  decide  the  question  as  to  the  effect  of  these  so- 
called  mitirmueSf  in  the  hands  of  the  deputy  sheriff, 
as  conferring  no  anthority  on  him  to  arrest  and  detain 
the    defendant    in    custody.       We    need    but  say   here. 
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that  the  parties  having  been  cbarged  only  with  a  mia- 
demeanor,  and  that  not  committed  in  the  preaeace  <j£ 
the  officer,  he  could  not  arrest  them  withont  ptOMOi 
of  law  authorizing  such  act,  and  to  do  80  without  this, 
would  be  a  trespaBs,  a  wrong  of  greater  or  less  degree, 
dependent  on  the  attendant  ciroumstanoea  in  the  pai^ 
ticular   case. 

On  the  subject  of  the  anthority  of  the  depatf  sheriff 
to  make  the  arrest,  his  honor  below  charged  the  jury 
substantially,  that  if  Fussell  n'pat  to  the  hoase  where 
the  prisoner  and  the  other  persons  named  as  defenit 
ants  in  such  precepts  were,  for  the  purpose  of  appre- 
hending them,  such  act  on  the  part  of  Fassell  and 
those  with  him  was  a  lawful  act,  and  if  he  informed 
them  and  the  others  of  his  purpose,  and  commanded 
them  to  Bnbmit  to  arrest,  and  th<;y  made  no  question 
opon  the  authority  or  the  precepts,  but  apparently 
submitted  to  the  arrest,  and  acted  so  as  to  indnoe 
Fnssell  to  believe  that  they  did  not  desire  or  care 
that  the  precepts  be  exhibited,  it  was  not  neceesary 
that  he  should  exhibit  them,  and  the  parties  under 
such  circumstances  would  have  been  under  lawful  ar- 
rest, and  it  was  unlawful  in  them  by  any  means  to 
resist  him ;  and  if,  after  such  submission,  the  prisoner, 
for  the  purpose  of  escaping,  deliberatfiiy  or  premedi- 
tatedly  shot  at  and  killed  the  said  Fussell,  he  is  guilty 
of  murder   in   the   first   degree. 

It  is  obvious  from  this  extract,  taken  as  a  whole, 
that  his  honor  assumed  the  validity  of  the  precepts 
we  have  referred  to,  as  giving  authority  to  Fussell  to 
arrest   the   defendant,  and  in  &ot  all  the   parlies  against 
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wbom  he  had  such  precepts.  He  makea  do  distiDotioo 
between  the  case  of  John  Poteete,  against  whom  the 
capias  iesned,  and  the  other  parties  against  whom,  «t  ■ 
most,  he  had  do  precept,  except  the  so-called  mitivnu. 
We  mast  decide  the  questioo,  then,  whether  there  were 
l^al  and  valid  precepts,  which  ooQierred  authority  od 
the  officer  to  arrest  the  defeadant.  While  we  would 
go  far  towards  justifying  an  officer  in  the  bona  fide  per- 
formance of  his  official  duty,  in  obedience  to  an  ap- 
parent warrant  issued  by  a  proper  officer,  and  would 
hold,  that  DO  mere  technical  or  formal  objection  should 
be  allowed  to  prevent  his  being  shielded  from  the 
charge  of  an  unauthorized  aggression,  yet,  on  the  other 
hand,  we  must  remember,  that  the  rights  and  liberties 
of  a  citizen  can  only  be  invaded  by  due  process  of 
law.  In  view  of  these  considerations,  as  well  as  long 
settled  principles,  we  are  compelled  to  bold  that,  if 
the  precept  in  the  hands  of  the  officer  be  unauthorized 
by  law,  not  issued  by  authority  of  an  officer  author- 
ized to  issue  it,  he  attempts  to  execute  it  at  his  peril. 
Mr.  Greenleaf,  vol.  3,  sec.  123,  lays  down  the  rule  ae 
follows:  "Thus,  the  killing  will  be  reduced  to  man- 
slaughter, if  it  be  shown  in  evidence  that  it  was  done 
in  the  act  of  protecting  the  slayer  agaiost  an  arrest 
by  an  officer  acting  beyond  the  limits  of  his  precinct, 
or  by  a  warrant  essentially  defective  in  describing 
either  the  person  accused  or  the  offense — or  when  the 
party  was,  on  any  other  ground,  not  legally  liable  to 
be   arretted    or   imprisoned." 

While   we   perhape   might   not  go  to   the   full  extent 
of    the    dootrine    here   stated,   as   to    objections    to   the 
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WBrrant  for  want  of  deeoription  of  the  person  or  the 
offense,  still  it  is  evident  we  oould  not  ful  to  go  ss 
fkr  as  we  have  stated,  consistent  with  anthority  and 
sound  principle;  that  is,  that  the  precept  held  by  the 
officer  must  be  issued  by  one  authorized  by  law,  and 
must  be  a  legally  authorized  proceae,  empowering  the 
party  to  take  and  imprison  the  party,  or  else  it  can- 
not justify  the  act  on  the  part  of  the  officer.  This 
muBt  be  so  on  sound  principle.  For,  assuming  that 
a  process  is  necessary  in  order  to  legal  action,  it  can 
only  be  such  process  when  issued  by  and  in  aocord- 
anoe  with  the  authority  conferred  by  law.  To  hold 
otherwise,  would  be  to  assume  that  for  this  purpose 
an  unauthorized  precept  would  be  as  effective  as  one 
directed  by  the  law  of  the  land.  It  will  not  do  to 
say  that  it  is  bard  to  impose  on  a  mere  ministerial 
officer  the  duty  of  deciding  upon  the  validity  in  law 
of  the  process  issued  to  him.  This  must  be  done,  as 
to  the  matter  indicated,  by  some  one,  and  as  an  officer 
of  the  law  he  may  be  assumed  to  have  better  means 
of  doing  so  than  the  citizen  who  is  to  be  arrested. 
At  any  rate,  we  see  no  great  hardship  in  the  rule  we 
have  laid  down  as  applicable  to  this  case,  that  the 
officer  must  see  that  be  has  a  process  in  his  hands, 
issued  by  authority  of  law,  and  by  an  officer  author- 
ized to  give  him  such  a  mandate.  In  view  of  these 
principles,  we  must  test  the  correctness  of  the  charge 
of  his  honor.  It  clearly  appears,  that  the  party  had 
been  convicted  and  fined  by  the  court.  By  see.  6329 
of  the  Code,  it  is  provided,  "  that  where  a  fine  is 
imposed,  the   court   may  allow   the   defendant   to   confess 
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jadgment  for  the  fine  and  coats,  witb  good  sureties." 
By  the  next  aection  it  is  provided,  "if  the  fine  and 
costs  are  not  paid,  or  the  judgment  oonfeased,  as  pro- 
vided in  the  preceding  section,  the  defendant  shall  be 
imprisoned  nntil  the  fine  and  costs  are  paid,  or  he  is 
otherwise  dischai^ed  hy  law.  It  is  then  provided, 
the  clerk  shall  isnue  execution  for  the  fine  and  coats, 
or  any  portion  of  the  same  remaining  unpud,  as  in- 
civil  cases.  These  sections  clearly  mean,  that  if  the 
defendant  gives  the  sureties  as  required,  he  shall  not 
be  imprisoned,  and  that  the  sureties  stand  in  the  plaoe 
of  personal  confinement  as  a  means  of  enforcing  the 
collection  of  the  penalty  imposed,  and  the  party  dis- 
chat^d  from  custody ;  and  such  has  been  the  uniform 
practice  in  our  courts.  This  being  so,  the  judgment 
of  the  court  was  proper,  that  execution  should  issue- 
^ainst  the  defendants  and  surety  to  collect  the  amount 
thus  secured.  But  we  can  see  no  statute  or  rule  of 
law,  by  which  the  clerk  is  authorized,  notwithstanding 
the  party  has  been  released  on  giving  enrety,  to  direct 
bis  arrest  and  imprisonment  in  the  county  jail  as  a 
means  of  collecting  the  judgment  rendered  against  him 
and  his  surety.  What  might  be  the  power  of  the 
court  when  it  had  been  legally  shown  that  insufficient 
or  insolvent  security  had  been  given,  or  whether  the 
court  might  not  treat  insufficient  security  as  no  security, 
and  thereupon  order  the  defendant  rearrested,  and  held 
until  he  gave  good  and  sufficient  sureties,  or  was  dis- 
dialled  according  to  law,  we  do  not  determine.  In 
oases  of  bail,  it  woald  seem  some  such  doctrine  is  laid 
dowD  by    the    authorities,    cited  in   note   to    sec.    516& 
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of  the  Code.  But  thia  has  no  application  to  t^e  osse 
now  before  us.  We  are  oompelled  tu  hold,  that  tlM 
flier k  bad  do  aathority  to  issue  the  mUimtie  in  this 
case,  and  that  being  issned  without  authority  of  lav, 
and  by  an  officer  not  having  authority  to  direct  the 
arrest  and  imprisonment  of  the  defendant,  such  process 
oonld  not  give  the  protection  of  legal  process  to  tlie 
officer  attempting  to  ezecnte  it,  and  in  so  holding  hie 
honor   erred. 

There  are  other  qnestions  proper  to  be  decided,  aa 
the  case  will  go  back  for  another  trial,  and  they  will 
likely  be  presented  again.  Pirst,  whether  Levi  Po- 
teete  was  a  competent  witness  for  defendant,  he  being 
jointly  indicted  with  him  for  the  same  oflense,  bat 
having  been  permitted  to  sever  before  the  trial,  and 
therefore  not  on  trial  with  him.  On  this  question, 
we  concede,  on  the  general  current  of  authority,  the 
competency  of  the  witness.  We  find,  however,  tbie 
principle  cited  in  Philips  on  Evidence,  with  a  quen, 
as  to  its  sounduees,  based  on  the  suggestion  that  the 
attorney- general  might,  by  jointly  indicting  material 
witnesses,  withhold  evidence  from  the  defendante.  Id 
fact,  it  is  pretty  clear  that  the  rule  was,  probably, 
originally  transferred  inadvertently  into  the  criminal 
law,  by  analogy  with  the  common  law  technical  rule, 
that  no  party  to  the  record  should  be  a  witness  in 
the  cause.  It  is  thus  referred  to  in  a  case  of  oar 
own  as  a  techcical  rule  in  1  Yer.,  432;  see  also,  1 
Phil,  on  Ev,,  89,  notes.  In  the  case  of  Delotier  t. 
The  State,  1  Head,  -^6,  where  a  party  jointly  indicted 
and    found    guilty,    was   offered   as   witness   on   the   trial 


APRIL  TERM,  1878. 


Poteeto  V.  State. 


of  the  Other  party,  and  rejected  by  the  court  below, 
tbiB  court,  reversiog  the  judgment,  said :  "  Although 
there  is  some  conflict  of  opinion  upon  the  point,  it  ib 
di£Bcult  to  perceive  any  souod  reason  why,  in  a  case 
like  the  present,  one  of  several  defendants,  jointly  in- 
dicted, but  tried  separately,  should  be  held  incompe- 
tent as  a  witness,  either  before  or  after  trial  and 
oonviotion,  for  a  co-defendant.  His  relation  to  the 
trial  may  justly  aGFect  his  credibility  more  or  less,  ao- 
oording  to  the  oircumetances  of  the  particular  case; 
but  we  are  at  a  loss  to  see  any  just  ground  upon 
which  he  should  be  excluded  as  positively  incompe- 
tent." In  fact,  none  exists,  exoept  in  the  mere  tech- 
nical rule  to  which  we  have  referred.  The  result  of 
the  trial  can  have  no  influence  on  his  own  case,  nor 
«vi  the  record  be  used  as  evidence  either  for  or  against 
die  witness.  Why  should  he  be  held  incompetent? 
It  is  conceded  by  the  attorney- general  that  this  court 
has  held  the  wife  of  such  a  party  competent,  and  this 
stands  on  precisely  the  same  principle. 

In  view  of  these  authorities,  we  agree  with  the 
opinion  cited,  and  hold  the  witness  competent ;  this 
rale  being  the  only  one  standing  on  any  sound  legal 
principle,  so  far  as  we  are  able  to  see,  and  the  one 
generally  recognized  as  settled,  since  the  above  decision 
in  oar  State. 

The  next  question  is,  whether  it  Iras  proper  to 
allow  the  dying  declaration  of  Jno.  Poteete,  who  was 
engaged  in  the  difflcnlty,  and  was  killed  by  a  shot 
from  one  of  the  Andersons,  to  the  efiect,  that  he  fired 
bot  one  shot,  thus  tending  to  fix  the  killing  of  Fns- 
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sell  on  the  defendant  or  his  brother,  as  he  received 
several  fatal  shots  from  some  of  the  parties.  W* 
4nd  the  authorities  are  contradiotory  on  this  question, 
the  earlier  cases  allowing  such  testimony,  even  in  oivU 
oases,  as  the  dying  deolarations  of  a  subscribing  wit- 
ness to  a  bond  or  a  will  that  the  papers  were  forged. 
See  Phil,  on  Ev.,  vol.  1,  top  p.  232,  also  notes. 
This  has  long  been  overruled,  and  the  author  says,  p. 
233:  "That  dying  declarations  have  been  limited  even 
JD  criminal  oases ;  and  the  rule  ia  now,  that  such 
deolarations  are  generally  admissible  only  where  the 
death  of  the  declarant  is  the  subject  of  inquiry,  and 
where  the  circumstances  of  his  death  are  the  subjeot 
of  his  dying  declarations."  The  learned  editors  of 
Philips,  in  note  to  the  above,  says  that  no  long  as 
such  testimony  stood  on  the  idea  alone  that  the  sitn- 
ation  of  the  party,  as  near  dissolution,  was  equivalent 
to  the  obligation  of  an  oath,  no  reason  could  be  given 
why  such  declarations  should  not  be  received  in  other 
cases  as  well  as  that  of  homicide.  But  be  adds, 
"on  the  whole,  it  is  plain,  that  the  rule  is  one  of 
policy  and  necessity  arising  in  the  particular  case.  It 
shall  not  be  allowed  to  the  offender  to  oommit  a  hom- 
icide, and  by  the  same  act  put  to  silence  the  only 
witness  at  whose  mouth  he  may  be  condemned."  He 
then  adds:  "Upon  this  view  it  has  long  been  settled, 
by  a  series  of  oases,  that  declaratioos  in  extremia  are 
restricted  to  the  trial  for  the  ideotlaal  homicide  which 
occaaioned  the  death  of  the  person  who  makes  the 
•declaration," 

This  court,  in  the  case  of  Hudson  v.  lU  Slate,   3 
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Col.,  3&9,  approve  this  as  the  rule.  Upon  carefnl 
KfleotioD  we  can  eee  do  reason  to  depart  from  it,  nor 
why  any  exteosion  of  the  rule  should  be  made.  Saoh 
testimony  is  aabject  to  many  objeotione  and  inherent 
infirmities.  The  party  ia  not  in  condition,  frequently, 
to  give  calm  attention  to  the  question  to  wbioh  he 
makes  his  statemeDt.  It  is  usually  made  in  the  pre- 
sence of  friends  whose  feelings  are  excited  against  the 
other  party  sgainst  whom  they  are  to  be  used,  and 
who  may  easily  direot  the  dying  man's  attention  to 
the  points  in  the  ease  bearing  moat  heavily  on  the 
guilt  of  the  accused,  and  who  will  most  naturally  leave 
out  of  view  all  that  tend  to  a  different  view.  The 
accused  is  not  present,  and  has  neither  an  opportunity 
to  make  suggestions  or  call  attention  to  the  oiroum- 
stancea  in  bis  favor,  nor  to  cross-examine  to  show 
inacouraoies  of  memory,  or  expoae  bias  from  passion 
or   prejudice. 

In  view  of  these  considerations,  we  are  satisfied 
the  rule  laid  down  by  the  authorities  cited  ie  the 
Bounder  and  safer  one,  and  that  the  principle  on  which 
the  admissibility  of  such  testimony  should  mainly  rest, 
is  the  one  stated,  of  policy,  and  to  prevent  the  party 
from  depriving  the  State  of  testimony  by  his  own 
murderous  act.  We  therefore  conclude,  there  was  error 
in  the  admission  of  these  declarations  of  John  Foteete 
against  the    prisoner. 

There  are  several  other  questions  debated  before  ua, 
but  if  they  involve  error,  as  probably  some  of  them 
-do,  they  are  not  likely  to  occur  again,  being  questions 
of    competency    of    jnrors,    who    are    alleged    to    have 
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fbrmed  and  expressed  opiaions  as  to  the  guilt  or  in- 
nooence  of  the  prisoner.  For  the  errors  of  law  herein 
dtsoDGsetl,  the  case  must  be  reversed.  We  esprese 
no  opinion  whatever  on  the  ftcts  of  the  case,  bnt  leave 
them  to  he  sifted  by  a  future  jnry  on  the  next  trial; 
and  we  do  cot  think  it  proper  that  we  should,  in  the 
slightest,  bias  that  inveF>tigation  by  any  view  we  might 
have  of  the  testimony  found  in  the  record.  It  is 
anfficient  that  we  find  errors  of  law  against  the  prisoner. 
It  ie  an  imperative  doty  to  correct  theoij  and  remand 
the  case  for  a  new  trial,  which  is  done. 


B.  Elder  v.  John  Fielder. 

Actions.  Bepfevtn.  Office  and  o^^otn.  Prvnrxpai  aiul  mrttn.  Stibttiiulion. 
Bond.  The  subtitituCion  of  the  party  in  inlercBt  ae  defendaol,  imtead 
of  an  officer,  in  a  repleria  suit,  doefl  not  releaiie  the  surety  on  the  re- 
plevin bond. 

Cue  cited :     Smith  v.  Robj,  6  Heia.,  &46. 

Code  cited :    Section  2800,  a,  b,  e. 


Appeal    from    the  Circuit    Court.      G.    B.    Black, 
Judge. 
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JoiiB9  &  Carthel  for  plaintiff. 
Hill  &  CoofeeI  for  defendant. 
McFakland,  J.,  delivered  the  opinion  of  the  court. 

This  action  of  replevin  was  brought  h^  Elder 
against  James  Patterson,  who  as  constable  had  attached 
the  cotton  sued  for,  at  the  instance  of  John  Fielder. 
These  facts  being  brought  to  the  attention  of  the  cir- 
cuit judge,  au  order  was  made  subetitutiug  Fielder  as 
defendant  in  the  place  of  Patterson.  The  trial  resulted 
in  a  verdict  and  judgment  for  the  defendant.  The 
plaintiff  has  appealed,  and  H.  L.  Elder,  the  surety 
on  the  replevin  bond,  also  brings  up  the  case  as  to 
him    by   writ   of  error. 

There  is  no  error  as  to  the  plaintiff,  B.  Elder, 
but  t^e  question  made  in  behalf  of  H.  L.  Elder,  the 
surety,  is  that  he  was  released  of  the  order  substitute 
iog  a  new  defendant  without  his  knowledge  or  consent. 
The  case  of  Smith  v.  Roby,  6  Heis.,  546,  is  relied  upon. 
We  are  of  opinion  that  there  is  a  substantial  distinc- 
tion between  that  case  and  the  present.  In  that  case, 
after  issue  joined,  a  new  defendant  was  substituted  by 
consent,  but  whether  this  new  defendant  claimed  under 
the  same  or  a  different  title  did  not  appear.  It  did 
not  appear  that  the  plaintiff's  rights  to  a  recovery 
remdned  the  same  after  the  substitution  as  before,  bat 
it  was  said  in  substance,  that  the  plaintiff  might  have 
recovered  against  the  first  defendant,  and  the  substlta- 
tion  of  the  new  defendant,  (claiming  perhaps  under  a 
18— VOL.  9. 
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different  title)  migbt  lutTe  defeated  the  phnntiff's  «otioii. 
Id  this  view  the  surety  was  held  disohai^d.  Here  it 
fblty  appears  that  Patterson,  who  was  soed  -in  the  fint 
instance,  was  a  constable,  and  claimed  no  interest  in 
the  property,  except  by  vittae  of  his  levy  in  behalf 
of  Fielder.  In  euoh  cases  the  statute  provides  for  the 
anbstitntioii  of  the  party  at  whoee  inetanoe  the  levy  is 
made,  and  the  plaintiff's  assent  to  this  is  not  neces- 
aary  as  the  real  defendant.  Act  of  lS59-'60,  T.  &  8. 
Code,  sec.  2800  a,  b,  e.  It  fully  appears  that  the  pUun- 
tiff's  right  of  recovery,  whatever  it  might  have 
been,  was  in  do  d^ree  changed  by  the  snbstitntion. 
Bat  the  action  and  the  question  to  be  tried  remains 
in  all  substantial  respects  the  same  as  before,  the  change 
being  simply  to  sabetitnto  a  real  for  a  nominal  de- 
fendant.  We  think  in  snch  a  case  the  surety  is  not 
released. 

The  judgment  will  be  affirmed. 


AFRII.  J£R>1,  1878.  3iX6 


Sriffiiiaj  V.  Tamtnff. 


BfUNKLBT  V.  TouENY  «t  oU.  and  Lawrence  v.  Tom- 

NY  AND  WiFB. 

Dhed  OF  Habbibd  WoxAB.  OorreeHoiK^  etrtifieai^  ChrL  Ifoatrg  Publie. 
The  proTiuon  of  th«  Code  for  correction  of  s  certificate  of  pzivy  si- 
Mninstion  bj  tfle  ol^,  b;  makiog  o&th  in  open  court  to  tbe  truth  ^rf 
such  correction,  spplien  to  a  notary  public  aa  well  as  to  a  clerk,  and 
-the  correction  may  be  made  upon  the  notaiy  making  the  oath  m- 
qificed,  in  the  court  of  uothiBr  State.  It  inakee  no  differfnce  th«t.j^ 
eonec^qn  vas  made  after  the  defective  probate, had  been  acaerted  bf 
the  pleadings. 
<Me«iteid:    Smtlona  20MI, '2082. 


FROH  iSHBLBY. 


Appeal  from  the  Chancer;  Coart.  B.  J.  Mobqah, 
"Chancellor. 

W«i«lHT.&  FoLK£8:aod  HcMK.A  PoaiiON  for.oo«- 

FiEBOE  &  Bix  for  defendants. 

ffKHWtAS,  J.,  dfilivaind  tbe  <t(iinu>n  ,af  the  court. 

T^ie  .main  qaestion  in  this  case  is,  whether  ^e 
-dped  of  trnst-  acknowledged  by  lomeny  ^nd  w;ife  to 
Mrs.  Lawrence,  stands  before  as  as  an  e^ctive  cop- 
veyance,  to  oonyey  the  right  of  the  wife  to  the  realty 
therein  described.  It  mt^  be  conceded  for  the  .  pj^ 
s^nt  that  the  original  aoknowlei^ivent,  fs  shown  ^1^ 
%B  certificate  of  the  notary  pn1:|lic  who  took  it  in  tjin 
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oity  of  New  York,  is  defective,  and  that  standing  on 
that  alone,  the  deed  wonld  not  be  effeotive.  Bat  this 
is  claimed  to  have  been  cared  by  an  amendment  and 
correction  of  the  certificate  made  by  the  notary  who 
took  it.  The  sections  of  the  Code  bearing  on  this 
question  are  the  following :  Section  2080  provides  for 
nnintentional  omissions  by  the  clerk,  and  that  they 
■hall  not  vitiate  the  acknowledgment  of  the  snbstance 
of  the  authentication  required  by  law  in  the  certifi- 
cate. The  next  section  is,  if  the  omission  he  matter 
of  substance,  the  clerk,  on  application  of  either  party 
interested,  may  correct  such  mistake  or  omission  of 
words  in  such  certificate  or  any  such  deed  or  other 
instrument.  Section  2082  provides,  "  if  any  clerk  omit 
any  words  in  the  certificate  of  any  privy  examination 
by  bim  taken  of  a  married  woman,  touching  the  ex- 
ecution of  any  deed  or  other  instrument  by  her  exe- 
cuted, he  may  at  any  time,  on  application  of  either 
of  the  parties  interested,  correct  snch  error  or  mistake, 
making  oath  in  open  court  to  the  truth  of  such  cor- 
rection." 

In  the  case  before  ns,  the  notary  public  before 
whom  the  acknowledgment  was  originally  taken,  makes 
the  correction  officially,  and  swears  to  his  oorreotion 
in  open  court — the  court  of  common  pleas  in  the  city 
of  New  York.  The  matter  of  the  correction  being 
formal  and  regular,  the  only  question  is,  whether  a 
notary  or  other  officer  than  the  clerk  of  a  court  can 
make  corrections  of  mistakes  as  provided  for  in  the 
sections  cited — and  the  additional  question,  as  to  whether 
it  can  be  done  in  the    courts  of    other    States.      The 
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statutes  on  this  subject  are  remedial,  and  in  purpose 
intended  to  aid  a  right  already  acquired,  but  defectively 
«TicleDoed  -  by  a  mistake  of  the  ofBcer  whose  duty  it 
was  properly  to  certify  what  had  been  actually  done. 
In  this  view  they  should  be  most  liberally  oonstraed 
in  &vor  of  the  party  whose  right  is  sought  to  be  set 
up  by  the  correction.  The  terms  of  the  .statate  apply 
to  clerks  alone,  bat  we  think  this  is  met  hy  the  de- 
finitions of  the  Code,  section  55.  The  term  sheriff, 
constable,  or  coroner,  or  other  word  used  for  an  ex- 
ecutive or  ministerial  officer,  includes  any  person  per- 
forming the  duties  of  such  officer,  either  generally  or 
in  special  oases.  The  clerk  is  but  a  ministerial  offi- 
-cer,  and  a  notary  public  is  also  a  ministerial  officer, 
who  by  law  performs  the  duties  of  the  clerk  io  taking 
acknowledgment  of  deeds  in  cases  like  the  present. 
The  term  clerk  may  well  include  a  notary  performing 
the  duties  of  the  clerk  in  the  special  cases  provided 
for.  The  liberal  construction  which  we  have  assumed 
as  proper  in  giving  effect  to  the  provisions  of  th« 
'Code,  will  welt  justify  this  construction.  This  being 
so,  the  correction  was  properly  made,  if  it  could  be 
-done  before  a  court  out  of  the  State.  On  this  ques- 
tion we  ieel  no  difficulty  in  saying  it  may  so  be  done. 
It  is  only  intended  to  furnish  the  evidence  of  what 
had  actually  been  done — does  not  create  a  new  right, 
bat  famishes  the  proper  proof  of  one  already  acquired, 
bat  which  bits  to  be  evidenced  properly  by  an  omis- 
«on  of  the  officer  to  do  his  duty  as  required  by  law. 
It  wonld  seem,  that  in  such  a  case  the  law  might 
well    have   only  required    him  to  make  the    oorreotion 
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of  his'  a6itAe'  oAder'  th«  sanodiiae'  of  bis  offiotsi  tv- 
itMdaibility ;  but  ba  a  fiMhet'  guanmtee  that  he  sttsB' 
t^tbfbUy  state  lihat-  is  doDe,  hfj  iS'  rstjairetl '  ttf  verH^' 
it'  b^  an'  affidavit  taVctfi  in  open  ooutii  Vd  tbe  trtlCb' 
df  sncli  coirectioli.  'Riere  can  be  no  good  reasdi^ 
iWiy  thiEf  ebould^  not  be  ae  well  done  before  any  othA' 
conrt'  having  -  authority-  to  sdarinister  the  (iath,  as  in  »■ 
eomt  of  our  own  State.  We  thertfbte  hold  the  verl* 
fixation  soffitdent. 

We  need  scarcely  notice  the  o>t)ier  qcertlonfl'  mtido, 
sUcb  ae  the  &ct  that  the  dorreotiod  -vns  made  aftbt' 
the  defective  probate  had'  been  asserted  by  pleadings  in 
tUis  case.  We  think  there  is  nothing  in  this.  B* 
tBe  right  atit  was  done  at  the  time,  it  can  make  DO 
Aflerence  ita  this  case,  whether  the  evidence  of  it,  in- 
t^ded  to  be  famished  by  the  correction  provided  fof^ 
Was  made  at  one  time  or  the  tfther,  ad  between  tHe 
jiarties  tjiemselves.  The  matters  presented  on  petition 
fbr  rehearing  are  not  of  such  weight  as  to  need  di&> 
oiission.  On  the  whole  case,  we  are  satisfied  the  deed 
of  tmst  is  vaKd  and  binding  on  the  feme  covert,  afad' 
diould  be  enforced. 

A  decree  will"  be  drawn  to  this  effect,  with  oostS- 
to  be  paid  out  of  the  funds  arising  from  the  sale. 


APBIK/EBELBC,  1878. 
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CumnAl.  Iaw.  EMeiJemmt.  What  neeaaary  to  imutiiuU.  Pniu^ 
tmd  agtnt.  In  order  to  suBtun  ttie  charge  of  embezzlemeat,  tlie  agent, 
ak^  Btnst  be  in  the  regnlu  etnidoTiiient  of  the  muter,  and  it  muat 
be  bj  Tirtae  of  each  emplojmiimt  that  the  money  or  property  ap^ro-  . 
prial«d  comes  to  his  hands,  A  mere  casnal  emplojinent  does  not  fall 
within  the  atatate . 
CiM  oit^ :     Lambeth  v.  The  State,  HS^  Jockton,  1S77. 


PBOH  SHELBY. 


Appeal  from  the  CrimiDal  Court.  T.  H.  Loqwood, 
Jodge. 

Jko.  D.  Adahb  for  the  appellaDt. 

Attobitey-Genebai.  Heibeell  for  the  Slate. 

Sneed,  J.,  delivered   the  opiaion  of  the   conrt. 

The  prisoner  appealB  in  error  from  »  ooBviotion  of 
SBibesElflmeBt.  The  &ct8  are,  that  die  pmonev  dov 
and  tiieo  "  weat  on.  errands "  for  tiie  proeaontriz,  b«t 
iti  duea  not  appear  that  he  waa  regularly  io  hw  em- 
playment.  The  prisMier  is  tu  German,  sod  does  aot 
apsak  oc  ukdeiBland  very,  well  the  English  langiiagci. 
Tbe  pcoseoatrix  seoA  bin  one  daji  witii  a  aota  to.  om 
Hurison,  a  neighbor.  The  eontenle  of  tdie  note  wen 
not  made  kaown   to  the  prisoner;    but  as  a  matte  •£ 
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fiict,  the  note  requested  Mr.  Harrison  to  lend  the  pros- 
eoDtrix  five  dollars;  the  note  was  delivered  by  the  pris- 
ooer  to  Mr.  Harrison,  who,  anseeo  by  the  prisoner,  en- 
elosed  a  five  dollar  bill  in  an  envelope  and  handed  it  to 
the  ptisooer,  to  be  delivered  to  the  proaecatrix ;  the  mo- 
ney was  not  delivered,  and  the  prisoner  on  being  interro- 
gated, gave  contradictory  statements  about  it,  and  was 
arrested  and  indicted  in  one  court  for  embeuleineBt, 
and  the  other  for  laiaeny.  He  was  oonvicted  of  embee- 
Elemeht. 

The  statate  under  which  the  conviction  was  had, 
is  as  follows :  "  Any  officer,  agent,  or  clerk  of  any 
incorporated  company,  or  any  clerk  or  agent  of  a  co- 
partnership or  private  person,  except  apprentices  and 
other  persons  under  the  age  of  eighteen  years,  who 
embezzles  or  fraudulently  converts  li>  his  own  nee  any 
money  or  property  of  another,  which  has  come  to  his 
possession,  or  is  under  his  care  by  virtue  of  such  em- 
ployment, shall,  on  conviction,  be  punished  by  con- 
finement in  the  penitentiary  not  less  than  five  nor 
more   than   twenty   years."       Code,   sec.  4708. 

It  ie  manifest  that  the  facts  of  this  case — whether 
they  make  out  a  case  of  fraudulent  breach  of  trust 
or  larceny — do  not  make  out  a  case  of  embezslement. 
A  mere  casual  employment  in  such  a  case  does  not 
fidl  within  the  meaning  of  the  statute.  It  was  in- 
tended to  protect  employers  against  the  fraads  and 
peculations  of  persons  in  their  regular  employment,  who 
by  mrtae  of  »uch  employment,  might  come  into  the  pos- 
session of  money  or  property,  and  fraudulently  appro- 
priate  the   same  to   their   own   nae,  and  not  to  a   caBnal 
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messenger  who  might  be  entrusted  with  the  temponuy 
posaeesioD  thereof.  In  Hawtin's  case,  7  Car.  &  P., 
281,  it  was  held  to  be  a  necessary  &ot  that  the  de- 
fendant received  the  property  in  the  course  of  his 
employment  to  make  a  case  of  embezzlement.  The 
employment  referred  to  must  be  the  regular  employ- 
ment of  the  defendant  as  an  officer,  agent  or  olerb  of 
any  incorporated  oompaoy,  or  any  clerk  or  ^ent  of  a 
copartnership,  or  the  regular  clerk  or  agent  of  any 
private  person,  aa  a  merchant,  iactor,  mechanic,  or 
manufacturer,  having  olerke  or  agents  in  their  regular 
employment,  and  it  must  be  in  virtue  of  and  in  the 
course  of  such  regular  employment  that  the  money  or 
property  must  come  into  the  bands  of  the  defendant, 
to  bring  the  offense  within  this  particular  statute. 
Peopli  V.  Hennessy,  16  Wend.,  147;  People  v.  Allen,  5 
Denio,  76;     Lambeth  v.  State,  MS.,  Jackson,  1877. 

Let    the    judgment    be    reversed    and    arrested,   and 
the   prisoner  remanded  and  held  for  another   indictment. 


J.  It  DcHE,  Tnistw,  ».  E.  W.  Hall. 

1.  Biu«  AND  Notes.  StgvUable  paper.  JmuKwnf  holder.  Where  an  in- 
Dciceiit  holder  of  a  note  parcltased  tbe  Bune  for  valae  before  maturitfr 
dionfk  the  endonentent  be  oniadioriMd  or  foigad,  hf  geU  a  gpad 
tide  to  the  paper  freed  from  all  equities,  i(  he  had  bo  notice  of  the 
defect  in  the  title  of  the  holder. 

8.  Same.    Deed  0/ mtl.     Mortgage.     lUgUtmHim,     A  conTsyance  of  nego- 
tiiMe  pap«r,  or  chow  in  action,  by  mortgage  or  deed  of  tniat,  aead 
Dot  be  rqietered. 
Cans  cited :     Allen  v.  Bain,  2  Head,  108 ;    Hajer  t^  Pulliam,  2  Head, 

360;    Keller  v.  Thomp«ou,  2  HeiH.,  281. 
Oodedi^:    BactioiM  5L,  SOOS-^    Act  of.l881-». 


FBOH   UADISOH. 


Appeal  from  the  Law  Court.  H.  W.  McCorey, 
Judge. 

Cabdthbbs  &  Mallory  for  plaintiff. 

Mdsb  &  BuFOBD   for  defendant. 

Freehait,  J.,  delivered  the  opinion  of  the  oourt. 

J.  W.  Glass  made  an  asBignment  in  trust  for  the 
payment  of  debts  to  Duke,  September  22,  1873.  After 
ooDveying  certain  other  property,  be  adds :  "  Together 
with  aU  notes  taken  by  me  for  the  sale  of  real  ostate 
which  I  may  have  on  hand,  or  wbicb  have  not  legally 
been  transferred  by  me,  and  any  surplus  of  any  ootea 
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iririah  I  btve  iflysrif'  legHU/  tnHBfarreA  ag  ooUatand 
BBMirity-  fbr  other*  joel  and  boTUi  fid*  dAt«  due  I^  mm 
or  ft>r  «hieh  I  sm-  tnible."  Tbia  deed  was  doly  te*' 
gMiJiud  in  Ma^Bod  ooaoty,  where-  it  wn  made,  oQi 
Ae  aama  dby'  it  vnle  eswmtbdi  This  suit  ta  brongbt; 
1^  the  trtwlcn  to  rtoover  the  pessenioo'  of  b  ncito 
lAttde  by  A.  B.  Hurt,  oa  22d  April,  1873,  and  JacnaiT' 
lit,  1874,  payable  to  Allen  Deberry,  and  b^  him  en- 
dovaed  to  J:  W.  GMaSH.  This  note  was  givsQ  fbr  rest 
esMs  pofchaseil  by  Bebeivy  frou  Glass,  and  traoSH 
Arrtd'  to  Glass  before  he  made  his  asrignment  to- 
{daidtiff.  The  anit  ie  an  aetios  of  detinDe-  t»  looover 
tlw  note,  with  damajgea  for  ite  detention.  The  pleaa 
pat'  in  issue  the  right  of  the  plaintiff  to  recover,  hf 
i  generd  denial  of  the  detention,  uid'  oue,  that  the 
note  is  not  the  property  of  thd  pluntiffi  The  mat 
qObstibn  befMe  ne  ie,  whether  the  plaintiff  ebows  him-- 
self  entitled  to  reoovBr  the  posaesaioa  of  the  note  i» 
oontroversy. 

The  first  question-  we  notiiDe  grows  oat  of  the  fah' 
lowii^  sesaineJ  etaCe  of  faeta :  This  note  bad  bean- 
pkoed  io'  th«  safe  of  a  sod  of  J.  W.  Oksa,  J.  E.  Glaasi. 
Md  was  mder  the  eontrol  of  John  £.  Glass.  John 
£.  Glass,  some  t^irt^  or  forty  days  before  the  asstgiw 
BMB*  by  his  faAher,  placed  this  note  is  the-  huida  of 
Blakemore  Bros.  Sa  Co.,  ae  eotiat«ral  fe«  a  debt  d«e- 
tbem  by  the  firm  of  which  he  was  »  member,  endors- 
uijt'  ie  in  the'  name  of  J.  W.  Glass.  This  endnrseneBi 
is  aeSBBked  to  have  been  witboni  authority'  from  J,  W. 
GHisB.  Ob  26th  of  September,  two  days  a^p  making 
tke    deed    of    trust,  J.  W.   Glass    gave    to    Blakemom 


Duke  V.  Hftll. 

Bros.  &  Co.  an  inatrument  by  which  he  acknowledged 
that  John  E.  Glass  did  have  authority  to  eridoree  the 
note,  and  fully  ratified  the  transfer  made  by  him. 
Od  the  27th  of  September,  Mr.  Hall,  the  defendant, 
purchased  the  debt  of  Blakemore  Bros.  &  Co.,  paying 
All]  valae  for  the  same,  and  took  the  note  of  Hart> 
which  was  pledged  as  collateral  for  its  security.  We 
may  assnme  fbr  the  present  that  he  is  a  purchaser  of 
the  note  for  value,  or  at  any  rate  a  holder  for  value. 
Laying  aside  for  the  present  the  questions  as  to  suffi- 
ciency of  the  description  of  the  note  to  pass  Glass" 
interest  in  the  same,  and  the  effect  of  r^istration  of 
the  deed  as  giving  constractive  notice  of  the  convey- 
ance of  the  note  to  the  trustee,  what  would  be  the 
righta  of  Hall  on  the  above  facts?  The  note  had 
been  transferred  to  Blakemore  Bros.  &  Co.,  and  was 
in  their  possession  Assume  the  endorsement  of  J.  E, 
Glass  was  unauthorized,  even  a  fo^ery,  it  can  scarcely 
be  questioned,  that  if  Hall  purchased  it  for  value, 
without  notice  of  d^eet  in  the  iitle  of  the  holder,  he  would 
take  it  freed  ^m  all  equities.  "Tbe  bona  fide  holder 
oan  recover  on  tbe  paper,  and  gets  a  good  title  to  it, 
though  it  come  to  him  from  a  party  who  had  stolen 
or  robbed  it  from  tbe  true  owner,  provided  he  took 
it  innocently  in  the  due  course  of  trade,  for  a  valua- 
ble consideration,  not  overdue,  and  under  ciraumstaooes 
of  due  caution,  and  be  need  not  account  for  his  pos- 
session of  it,  unless  suspicion  is  raised."  3  Kent^s 
Com.,  78-79.  On  these  well-established  principles. 
Hall  would  get  an  unimpeachable  title  to  tbe  note, 
onlesB    chained    with    notice  of  the  defect  of  title  <hi 
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the  p»rt  of  the  party  from  whom  he  purohased ;  and 
this  oaDDot  be  maintained  in  the  i»m  of  the  verdict 
of  the  jary  in  this  case,  nor  probably  on  the  testimony, 
independent  of  the  verdiet.  We  are  nnable  to  see 
how  Doke  ooald  reoover  against  Hall ;  conceding,  bat 
not  deciding,  that  the  description  of  the  note  in  the 
deed  of  trast  is  sufficient  to  pass  the  right  of  J.  W. 
Glass  to  it,  he  conld'  bat  stand  as  an  assignee,  in  the 
^oea  of  Olasa,  and  conld  stand  no  higher.  Negotia- 
ble paper,  as  this  is,  can  only  be  endorsed  so  as  to 
oonyey  the  legal  title  to  the  endorser,  by  a  transfer 
on  the  instroment  itself,  or  on  a  paper  appended 
thereto,  know  as  an  ationge;  and  the  transfer  of  an 
note  or  bill  by  a  separate  writing  or  oral  agreement, 
will  not  enable  the  assignee  to  sne  in  his  own  name, 
or  confer  any  better  right  than  that  held  by  the  a^ 
eignor.  Bee  Am.  L.  Cases,  vol.  2,  pp.  228,  229,  and 
ADthoritieB  cited.  This  being  so,  it  follows,  if  Glass 
himself  could  not  have  sned  for  the  paper,  Dake,  his 
assignee  nnder  the  deed  of  trast,  would  stand  in  no 
better  position ;  the  paper  being  out  in  the  commercial 
world  and  not  dae,  was  liable  to  be  validly  transferred 
to  any  b<ma  fide  purchaser,  and  he  get  a  good  title. 
This  brings  na  to  the  question  of  the  effect  of  re- 
gistration of  the  deed,  assuming,  as  we  have  said,  that 
the  description  of  the  note  is  sufficient  to  pass  the 
interest  of  Glass  as  assignee  to  the  trustee.  Before 
tiie  Code,  we  consider  this  question  was  settled  by  the 
case  of  Alien  v.  Bain  d  ah.,  2  Head,  108,  and  Mayer 
A  Co.  T.  PiiUi(Bn,  el  ah.,  ibid,  350,  and '  that  such  a 
teBDsfer    of   negotiable    paper    or  chose  in    action    was 


Aot  raqmmd  to  be  i^pslered,  and  ooaaeqaanU^,  "4he 
'&et  of  regiitntioD  did  oot  opwato  lU  ootice."  >-We 
:b»TO  fellowed  tbiB  view  in  the  uMe  of  Kdley,  S^.r,  it. 
^ompwrn,  2  Heis.,  381,  sinoe  the  Oode,  Btyiag  tb«n 
nres  but  little  difference  between  t^  .Mt  of  1831  MiA 
1839  and  the  Code,  and  ao  difiarenoe  in  their  'meas" 
iDg.  It  IB  probably  true  the  ptedee  point  now  awde 
■nws  not  then  suggested,  baaed  on  the  definitioBs  of 
the  Code,  sec.  51,  that  the  .wovde  "personal  propertgr 
inclfldee  slaves,  money,  goods,  nhattels,  things  in  .agotaQO, 
«ad  evideooea  .of  'debt ; "  yet,  ooooeding  the  diffi«||}fy 
i^esented  when  taken  in  cqnnmtion  with  onr  faaentl 
registration  laws,  still  we  think  seotioBB  8003  and  -840^ 
9f  the  Code  :are  oenolneive  of  this  aspect  :of  U>e -oue. 
The  fint  .seotion  foond  in, a  chapter  entitled  "Of  E*«r- 
■a«nal  Property,"  provides,  "all  taortg^es  and  troata 
■of  pei»onalty  ^all  be  in  writing,  snd  proved  and  jw 
-gistered  as  .hereinafter  provided,  to  be  valid  aglHpiit 
4hp  emditors  of  the  bargainor  or  parohaser  onder  Urn 
i»T  value,  and  withmit  notice."  The  next  seoti^  j«, 
-"  the  ,pi»viuQDS  of  the  foregoing  aeotion  .do  npt  «ppJ(y 
:to  oboaee  in  action;"  that  is,  a  mert^t^fe  «r  deadttf 
.trust  of  these  need  not  be  r^iaterad,  aad.aie  thes 
-excepted  out  of  the  general  provisit^n  on  ithe  iSi^jeoL 
B^^istffation,  theie&re,  not  bang  tequuted  .aa  to  it^Manc 
in  aotjon,  can  have  no  effect  .as  notioe  of  tbe  titfe 
4has  aoqjoirod,  that  is  by  mortgage  .or  deed  ol  iniat. 
As  to  the  question  of  the  eoffioienoy  of  ibe  -dt- 
'«»iption  of  :tllis  note  fo  .give  .nfitioe  of  Urn  ,traQ8f«r.,hy 
fegistnatiop,  we  p^  e^tpx^se  ,no  vd«&aite  ,  o(«oi)Hi  an 
4he  aul^t,  as  .tbe  dwision  of  (^  ^imtion,  aa  ifeo  rfia- 
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oesaty  »nd  sfieot  of  ifgietnttien  jtboro,  reBdesB  the 
qnestion    unimportant,   and   we   do   not    decide    it. 

It  might  be  thorrght,  from  the  mle  yn  have  ated, 
that  the  Ic^l  title  to  negotiable  paper  does  not  pasa 
to  the  assignee  except  by  endorsement  on  the  paper, 
or  appended  to  it,  that  tlie  ,  plaintiff  woold  not  be 
entitled  to  soe  ibi  the  note  in  .any  way.  Bat  we  take 
it,  the  distinction  is  between  sning  for  the  pi^r,  tad 
the  ri^ht  to  -sue  npoo  it  in  the  name  of  the  assignee ; 
sui^g  for  it  in  detinae,  would  depend  on  the  right  to 
poaawsioD  of  the  paper;  saiog  on  the  , paper,  depends 
«n  the  legal  transfer  in  such  form  as  to  vest  the  legal 
title  in   it,  '.by   the   law   merchant 

On  the  whole  oaae,  we  are  twtiafied  with  the  ver* 
diet  .aad  judgment  of  the  oeart  'below,  laad  affirm  th« 


The  State  c.  Ben.  DeGbappenbeld  and  Jno.  Atkisb. 

CanoXAL  Law,      Burglary.      Larttna.      A  ooDTiotionfor  bwglai?  with 
iuteDt  to  oonunit  tarcenj,  ie  t,  bar  to  in  mdictment  for  oi 
the  larcenj. 


:fBOH  'BHELBT. 


■Afpeal  frem  the  Buttfrft  Girooit  Cmrt.      J.  ,E.  B. 
(fiAV,  4tldge. 


Attobney- General  Heiseell  for  the  State. 

C.  K.  Barteau  and  W.  Wallace  for  defendante. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  Court. 

This  wae  an  indictment  for  larceny.  The  defend- 
ants pleaded  former  conviction,  upon  an  indictment  for 
burglary,  with  intent  to  commit  larceny,  and  judgment 
of  three  years'  confinement  in  the  penitentiary,  and 
that  said  judgment  remains  in  full  force  and  «B^, 
and  not  reversed  or  made  void ;  and  that  said  larceny 
charged  in  the  case,  upon  which  they  were  convicted, 
is  the  same  upon  which  they  are  now  chained,  etc 
To  this  plea  the  State  replied,  admitting  the  truth  of 
the  fiiets  pleaded.  To  this  replication  defendants  de- 
marred. 

The  facts  pleaded  are  admitted  by  the  State,  and 
the  question  presented  is,  can  the  State,  at  the  election 
of  her  attorney- general,  make  two  offenses  oat  of  one 
and  the  same  transaction  ?  There  are  cases  holding 
the  affirmative  of  this  proposition.  In  1  Bish.  Cr. 
Law,  eec.  893,  an  Indiana  case  is  cited  as  sustaining 
the  proposition  that  an  acquittal  of  burglary  with  in- 
tent  to  commit  a  larceny,  is  no  bar  to  a  subse-prose- 
cation  for  the  astual  commission  of  the  laroeny;  and 
a  Connecticut  case  holding  that  a  conviction  for  lar- 
oeny is  no  bar  to  an  indictment  for  burglary  with 
intent  to  commit  the  laroeny.  But  C.  Justice  Wute 
saye,  in  dissenting  opinion :  "  I  take  it  to  be  a  sound 
rule  of  law,  founded  apon  the  plainest  principles  of 
natural    justice,  that    where  a    criminal    act    hae    been 
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committed,  every  part  of  which  may  be  alleged  in  a 
BiDgle  count  of  the  indictment,  and  proved  under  it, 
the  act  cannot  be  split'  into  several  distinct  crimes, 
and  a  separate  indictment  sustained  on  each ;  and 
whenever  there  has  been  a  conviction  on  one  part,  it 
will  operate  as  a  bar  to  any  subsequent  prooeediagB 
aa  to  the  residue."  And  again  be  says :  "  Whenever 
in  any  criminal  transaction,  a  felonious  intent  is  essen- 
tial to  render  it  a  crime,  and  without  proof  of  which 
no  conviction  can  be  had,  two  informations  founded 
Dpon    the   same   intent   cannot    be   maintained." 

We  think  this  reasoning  is  sound,  in  burglary  with 
intent  to  commit  larceny ;  and  in  larceny  itself,  it  is 
essential  that  the  felonious  intent  should  be  proved; 
and  it  is  this  intent,  which  is  the  same  in  both  cases, 
that  constitutes  a  material  element  of  crime  in  each ; 
and  when  punished  in  one  case,  it  would  be  to  pun- 
ish twice  for  one  offense,  if  on  a  subsequent  trial  and 
conviction,  an  essential  part  of  the  criminal  act  first 
punished,  also  constituted  an  essential  part  of  the  crim- 
inal act  last  punished.  For  an  assault  a  party  may 
be  indicted,  so  he  may  be  for  a  battery ;  but  a  con- 
viction for  an  'assault  bars  a  conviction  (or  the  battery, 
as  the  assault  is  an  essential  element  in  the  battery, 
and  part  of  it.  In  North  Carolina  and  in  Georgia, 
it  has  been  held,  that  where  on  an  indictment  for 
bni^lary  with  intent  to  commit  a  larceny,  a  conviction 
has  been  had,  a  conviction  for  the  actual  larceny,  be- 
ing the  same  transaction,  cannot  be  maintained.  And 
this  we  think  the  better  and  sounder  rule. 
19— VOL.  9. 


BichardBoa  v.  Ric«,  Stix  &  CcL 

The  circuit  judge  suetaiQed  defeudaata'  demurrer  to 
the  replication  of  the  attorney- general  to  his  plea,  and 
sustained  the  plea  of  former  conviction  and  discharged 
the,  defendants  from  this  prosecution,  and  we  affirm 
the  judgment. 


W.  B.  &  H.  H.    BiCHARDSON    V.    Rice,  Stix    &  Co., 
for   use,  etc. 

Bnj^  AND  Notes.  iVtnctpoJ  and  nircty.  Negoiuil>le  paper  Irtm^errtd  at 
eoOtUerai  aeeurity.  Negotiable  paper  traDBferred  as  collateral  securit;, 
for  aubsiutiDg  mdebtedDesB  and  future  advances,  ia  subject  to  a.11  equi- 
ties thea  exiBtiog,  and  the  maker  ib  protected  if  he  has  paid  the  t)ot« 
to  the  rightful  holder  before  the  traoBfer,  though  the  transfer  was  be- 
fore maturity- 
Cases  cited:  GoBlingv.  Griffin,  Ma,  Nov.,  1864;  VatWrlien  r.  Howell, 
6  Sneed,  441.     Thene  case*  reviewed. 


FBOH    CEOCKETT. 


Appeal    from    the     CSrcuit    Court.        G.    B.   Black, 
Judge. 

W.  P.  PosTON   for   plaintiffs. 

H.  T.  JoHNSois  for  defendants. 

Deadbeick,  C.  J.,  delivered  the  opinion  of  the  court. 

Bice,   Stix  &  Co.   recovered   a  judgment   in   the  oir- 
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Bicbardson  v.  Bice,  Stlx  &  Co. 


ouit  court  of  Crockett  county,  against  W.  B.  &  H.  H. 
RiobardsoD,  from  which  they  have  appealed  to  this 
court.  The  suit  originated  before  a  justice  of  the 
peace  upon  a  note,  (executed  by  plaintifiB  in  error  to 
defendants  in  error),  and  was  payable  at  the  office  of 
DickiosoD,  Williams  &  Co.,  and  seems  to  have  been 
endorsed  by  Rice,  Stix  &  Co.,  and  delivered  to  Dick- 
inson, Williams  &  Co.,  and  by  them  transferred  by 
delivery  to  the  Merchants  National  Bank  at  Memphis, 
as  collateral  security  (or  subsisting  indebtedness  of,  and 
future  advances  to  be  made  to  Dickinson,  Williams  & 
Co.,  and  was  finally  transferred  to  the  Metropolitan 
National  Bank,  New  York,  for  whose  use  this  suit  is 
now    prosecuted. 

The  defense  is,  that  the  note  was  paid  while  held 
by  Dickinson,  Williams  &  Co.,  to  them,  and  before 
its  maturity.  Upon  the  trial  the  defendants,  amongst 
other  things,  requested  the  court  to  charge  the  jury, 
that  if  the  defendants  paid  the  note  to  Dickinson, 
Williams  &  Co.  before  it  fell  due,  and  while  they 
were  the  holders  of  it,  and  before  its  transfer  to  the 
Merchants  National  Bank  as  collateral  security,  they 
shoald  find  for  the  defendants.  This,  as  well  as  all 
the  other  requests  to  charge  several  other  propositions 
submitted  by  defendants,  the  court  refused,  saying  to 
the  jury  that  he  charged  the  reverse  of  said  several 
propositions.  After  the  jury  had  retired,  they  returned 
into  court  and  asked,  "If  the  note  was  paid  by  the 
defendants  before  due,  to  Dickinson,  Williams  &  Co. 
while  they  were  the  holders  of  it,  how  should  they 
find?"      The  court  instructed    them  that  such   a   pay- 
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ment  would  not  exonerate  defendants;  that  unless  they 
made  the  payment  after  the  note  fell  due,  and  before 
it  was  transferred  by  Dickinson,  Williams  &  Co.  to 
the  Merchants  National  Bank,  the  payment  would  be 
no  protection  to  them.  In  the  case  of  Qoaling  v. 
Griffin,  decided  at  this  place  November,  1875,  Jackson, 
Special  Judge,  delivering  the  opinion  of  the  court,  it 
was  held  that  the  maker  of  negotiable  paper  is  not 
discharged,  if  before  its  maturity,  and  after  its  tran^er^ 
even  aa  coUaterai  aeeurity,  he  make  payment  to  any 
other  than  the  real  holder.  The  case  of  Vatterlien  v. 
Howell  rf  al.,  6  Sneed,  441,  in  which  it  was  held  that 
in  such  case,  unless  the  holder  gave  notice  to  the 
maker,  of  the  transfer,  such  payment  would  be  valid, 
was  reviewed  and  overruled ;  and  it  was  held  "  that 
negotiable  paper,  taken  as  coUateral  aeeuriiy,  for  pre- 
existing indebtedness,  before  maturity,  and  before  any- 
equities  exist  against  it,  must  stand  upon  the  same  foot- 
ing as  the  transfer  of  over-due  paper.  The  bolder 
in  neither  case  is  considered  a  holder  for  value  in 
due  coarse  of  trade,  under  the  law  merchant.  Both 
are  subject  to  aU  equities  extsHng  at  the  time  of  the 
transfer,  but  neither  is  eulffect  to  dtfeneea  arising  c^er 
mtch   transfer." 

Following  the  authority  of  the  case  cited,  we  hold 
that  it  was  error  to  refuse  to  charge  the  law  as  re- 
quested, as  herein  before  stated,  and  to  charge  the  jury 
as  was  done  by  the  court,  in  answer  to  the  question 
submitted  to  the  court  by  the  jury.  The  judgment 
will  be  reversed  and  the  cause  remanded  for  a  new 
trial  nnder  proper  instructions  to  the  jury. 


APRIL  TERM,  1878. 


Ellett  V.  BiohardBon  A  G}. 


A  motion  was  made  in  the  oircnit  court  ancl  re- 
Dewed  here,  to  dismiss  the  appeal  upon  the  ground 
that  the  bond  for  appeal  was  not  executed  within  th« 
time  allowed  hy  law.  The  failure  to  give  the  bond 
within  the  prescribed  time  for  the  appeal  from  the 
jastioe'a  judgment  to  the  ciroait  court,  was  in  oonse- 
qnenoe  of  the  agreement  of  the  adverse  party  to  allow 
fhrther  time,  and  they  thereby  waived  any  right  ttt 
take  exceptions  on  account  of  such  &ilure,  and  the 
motion  to  dismiss  was  properly  overruled  by  the  cir- 
«ait  court. 


H.  T.  Ellett  v.  Richardson  &  Co. 

Harbied  Wouek.  Deed*.  Privy  enunvna/iim.  A  certificate  bj  a  com- 
miasioner  appointed  Doder  section  2077  of  the  Code,  for  the  privj  ex- 
aminatioD  of  a  married  woman  aa  to  her  deed,  irhich  omits  the  wordl 
"  and  having  been  examiDed,"  ia  fatally  defsotive,  and  the  deed  is 

Caaee  cited:     1  Col.,  225-31 ;  lHiim,,14(};  7Hiim.,S5i  Mountv.Ee0- 

tersoci,  6  Col.,  467. 
Code  cited :    Sections  2070-7,  2080. 


FEOM   OBOCKBTT. 


Appeal    from    the    Circuit    Court.      G.  B.    Black, 
Judge. 

No   oonnsel   marked. 


Ellett  V.  RichftrdMQ  &  Co. 

Freeman,  J.,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is,  whether  the 
privy  examination  of  the  wife  is  sufficient  to  coDvey 
the  homestead  right,  by  virtue  of  the  deed  of  trust 
sought  to  be  enforced  in  this  proceeding.  The  ac- 
knowledgment of  the  deed  waa  taken  before  S.  8. 
Watkins,  by  virtue  of  a  commission  iasued  to  him 
from  the  county  court  of  Crockett  county.  The  cer- 
tificate of  the  justice  is  as  follows: 
State  of  Tennessee,  i  Personally  appeared  before  me, 
Crockett  County.  I S,  S.  Watkins,  au  acting  justice 
of  the  peace  in  and  for  said  county,  Mrs.  Martha  J. 
Richardson,  the  feme  covert  to  the  foregoing  mortgage, 
and  privately  and  apart  from  her  husband,  and  ac- 
knowledged  the  execution  of  the  same  to  have  been 
done  by  her  freely,  voluntarily  and  understand ingly, 
without  compulsion,  restraint,  threat  or  bribe,  or  in* 
timid ation  from  her  husband,  and  for  the  purposes 
therein  expressed." 

This  certificate  leaves  out  the  words  "  and  having 
been  examined,"  and  the  question  is,  whether  this  is 
a  substantial  compliance  with  the  requirement  of  the 
law,  or  merely  a  verbal  departure  from  the  language, 
such  as  provided,  section  2080,  shall  not  vitiate  the 
acknowledgment.  It  is  settled  by  our  decisions,  and 
seems  to  be  the  principle  on  which  most  of  them  rest, 
that  a  "set  form  being  prescribed,  all  implication  as 
to  every  material  fact  made  necessary  by  law  is  en- 
tirely excluded."     1  Col.,  226;     Id.,  31;     1  Hum.,  140; 
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7  Ham.,  85.  The  Legislature  having  required  that 
the  certiGcate  shall  show  the  commissioner  had  exam- 
ioed  the  vife,  privately  and  apart  from  ber  husband, 
ve  are  not  at  liberty  to  say,  that  a  certificate  that 
foils  to  show  this  was  done,  is  a  compliance  with  the 
law.  This  is  not  a  mere  verbal  omission,  which  can 
be  overlooked,  because  it  requires  the  act  to  be  per- 
formed by  the  officer,  that  ia  not  included  in  the  &ct 
of  a  mere  acknowledgment  of  the  execution  of  the 
instrument.  Taken  in  connection  with  the  require- 
ment of  sec.  2076  of  the  Code,  that  the  ofScer  before 
whom  the  acknowledgment  h  made,  "shall  examine 
the  wife  privately  and  apart  from  her  husband,  touch- 
ing her  voluntary  execution  of  the  same,  and  her 
knowledge  of  its  contents  and  effects,"  and  we  can  see 
a  good  reason  why  this  requirement  should  be  held 
to  be  a  matter  of  substance.  Something  more  is  here 
evidently  required,  besides  the  mere  acknowledgment, 
that  she  had  executed  the  paper.  It  is  true  the  form 
prescribed  when  the  acknowledgment  ie  made  before 
the  clerk,  does  not  contain  these  words,  yet  the  Le- 
gislature having  prescribed  them  when  it  is  done  be- 
fore a  commissioner,  they  must  be  held  substantial — 
and  without  them  the  acknowledgment  void.  We 
need  not  attempt  to  find  a  reason  for  this  difference 
in  the  forms  prescribed.  It  is  sufficient  that  it  is 
so  enacted. 

The  case  of  Mount  v.  Keaterson,  6  Col.,  457,  only 
decided  that  it  was  not  necessary  the  husband  should 
also   acknowledge   the    deed,    but   that   it   took   effect   so 


Dill  0.  Wood. 

for    na  lie  wae    coDoerned,  by  execution    and    delivery, 
except  ae  to  creditors  and  bona  fide  purchasers. 

For  these  reasons,  we  affirm  the  decree  of  the  cban- 
celloT   with   noBta. 


,  K.  Dial,  in  error,  v.  E.  Q.  Wood. 

9  ina)ER  DBABIUTT,  Jn/iud.  IV(g.  liabSUy.  An  infuit  u 
liable  tor  his  torU,  and  hia  property  maj  be  taken  in  execution  to 
eatisfy  a  fine  and  cobIb  in  a  criminal  proMCQtion. 

2.  Saue.    LiabUilg  to  ttirely  for  fine  and  eort.    Where  in  aucb  case  the  in> 

fant  gives  eecaritj  for  the  fine  and  coala  to  prevent  being  held  in  cue- 
tody,  and  hie  sDiety  pays  the  tame,  and  on  motion  takea  judgment 
over  agaiuBt  the  minor,  thie  judgment  though  ariaingout  of  adril 
contract,  ia  valid  and  binding  upon  the  infant. 

3.  Same.      Ki^ealion.     Qvardian.      OamitkmaU.      Such  judgment  may  be 

enforced  in  favor  o[  the  surety  against  the  property  of  the  infant  by 
garnishment  served  upon  the  guardian. 
Caaee  cited:     Beailey  v.  SUte,  2  Yer.,  491 ;  Jones  v.  Ward,  10  Yer.,  160. 


FBOM   QIB80N. 

Appeal    from    the    Circuit    Court.       Q,    B,    Black, 
Judge. 

Spl.  Hill   for   plaintiff. 

Jones  &  Eldbb  for  defendant. 


APRIL  TERM,  1878. 


Dial  v.  Wood. 


McFabiand,  J.,  delivered  the  opinion  of  the  coort. 

Hei»7  Mobley  was  adjudged  to  pay  a  fine  and 
ooets  upon  a  conviction  for  a  misdemeanor.  Wood 
became  Moblej's  snrety  and  satisfied  tiie  judgment ; 
and  thereupon,  in  the  same  court,  upon  motion,  took 
Jadgment  over  against  Mobley  for  the  amount  so  paid. 
Upon  this  judgment  execution  issued,  and  Bial  wae 
summoned  to  answer  as  garnishee.  He  appeared  and 
answered,  and  upon  his  answer  there  was  judgment 
against  bim  in  favor  of  Wood.  Dial  has  appealed. 
His  answer  states  that  Mohley  was  a  minor,  and  that 
he,  Dial,  was  his  guardian,  and  had  in  his  hands 
funds  sufficient  to  pay  the  judgment.  Upon  this,  two 
questions  are  presented :  Ist,  Whether  the  judgment 
in  &vor  of  Wood  against  Mobley  is  valid ;  and  2d, 
If  BO,  can  the  funds  in  the  hands  of  Dial,  the  guar- 
dian, be  reached  by  garnishment  for  its  satisfaction? 

An  infant  is  liable  for  its  torts,  and  his  property 
may  be  taken  in  execution  to  satisfy  a  fine  and  costs 
in  a  criminal  prosecution.  Beady  v.  Tke  State,  2  Yer., 
491.  The  infant's  property  in  this  instance  was  liable 
to  execution  for  the  satisfaction  of  the  fine  and  costs 
against  bim.  The  judgment  in  favor  of  Woods  was, 
however,  a  civil  proceeding  and  founded  upon  the 
contract  of  Mobley  by  which  Wood  became  his  surety, 
and,  in  general,  an  infant  is  not  bound  by  his  contracts. 
This,  however,  we  think  is  an  exception.  The  rule  is, 
that  if  an  infant  does  what  by  law  he  is  bound  to 
do,  the  act  is  binding;  as,  where  an  infant  being  the 
&ther  of    a  bastard    child  is  required    to  give  surety, 
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tu8  infaDcy  ie  do  defease  to  either  him  or  his  sureties 
on  the  bond.  Tyler  on  In.,  7,  and  Cir.,  p.  139, 
and  authority  cited.  So  he  is  liable  to  an  action  or 
his  recognizance  to  appear  and  answer  a  criminal  case. 
Same  authority,  p.  175.  So,  in  this  case  he  was  ad- 
judged to  pay  a  fine  and  costs  and  ordered  to  give 
sureties  for  the  same  or  be  held  in  custody.  We 
think  the  contract  of  suretyship  was  binding  upon  him, 
not  only  in  fevor  of  the  State,  but  also  in  favor  of 
the   surety. 

The  case  of  Jones  v.  Ward,  10  Yer.,  160,  is  not 
in  point.  That  case  only  holds  that  an  executor  or 
guardian  is  not  authorized  to  pay  the  improvident 
contracts  of  a  minor  in  order  to  save  his  reputation. 
We  hold  the  judgment  in  favor  of  Wood,  which  as 
we  have  seen  might  have  been  satisfied  out  of  the 
infant's  property,  valid,  and  that  he  may  have  satis- 
faction out  of  the  infant's  property,  as  he  has  the 
judgment  iu  favor  of  the  State.  We  do  not  see  any 
good  reason  why  the  remedy  by  garnishment  against 
the  guardian  should  not  be  allowed.  It  has  been 
allowed  against  executors.  It  ie  simple  and  less  ex- 
pensive than  a  resort  to  a  chancery  court,  which  would 
involve  an  expense  equal  to  the  amount  involved,  if, 
indeed,  a  chancery  court  would  take  jurisdiction,  the 
amount   involved   being   less    than    fifty  dollars. 

The  judgment   will   be   affirmed   with   costs. 


APRIL  TEEM,  1878. 


Atwster  v.  Batler. 


Elizabeth  Atwater  v.  W.  E.  Bdtleb,  Sr,,  €l  aJ.,  and 
Annie  McKinlay  v.  Christian  Kuntz. 

1.  CoWKit.     HomaUad.     Deed  (^  InaL     Mortgage.    Poteer  n^  ■married  vtomaa 

to  aiiaiale.  Id  PonatruiiiK  »  Jeed  of  truat  by  a  husband  and  wife, 
containing  the  following  clause :  "  We  hereby  release  and  relinquiBh 
all  right,  claim,  and  inlerest  whatever,  ID  and  to  said  lot  of  groond, 
which  19  given  by  or  reeulu  from  all  laws  of  this  State,  pertaining  to 
the  exemption  of  homentead  or  dower,"  the  court  say :  "  Although  we 
have  no  speciai  Btatulea  authorising  a  jemt  euueri  to  releaee  her  in- 
choate right  of  dower,  yet  we  think  ihe  may  convey  or  releoHe  this 
light  under  the  same  principle  that  our  ia«8  allow  her  to  convey  any 
other  interesl  she  may  have  in  lands."  The  above  language  we  hold 
to  be  BufUcient. 

Chbcb  cited  :  Combo  t>.  Young,  4  Yer.,  218 ;  Ratherford  r.  Read,  6  Hum., 
423;  Tarpley  v.  Gannaway,  2  Col.,  246;  Boyce  v.  Bovce  &  Bradley, 
1  Col.,  12. 

Code  cited:  Sec.  23S9. 

2.  Sake.      Same.      The  court  hold  the  following  claune  in  a  ximilar  deed 

to  merely  convey  the  homestead  interest,  leaving  the  dower  right  uo- 
affecled ;  "  And  in  the  event  of  sale  we  waive  all  equity  of  redemp- 
tion and  re-pnrchase  and  homestead  in  said  properly." 


FHOM   MADISON. 


Appeal     from     the     Chancery    Court.       H.   W.    Mc- 
Cobby,   Chancellor. 

B.  W.  Haynes   for  complainant. 

C.  G.  Bond   for   defendant. 


Atvater  v.  Butler. 

McFasland,  J.,  delivered  the  opinion  of  the   oonrt. 

Complaiiiaiit  eharges  that  her  husband,  Griffin  At- 
water,  was  in  bis  lifetime  the  owner  of  a  oertain  honae 
and  lot  which  constituted  their  horaeatesd ;  that  they 
executed  a  deed  of  trust  ooDveying  the  property  to  a 
trustee  to  secure  a  debt  owing  by  the  husband  to  the 
defendant,  Batler;  that  she  joined  in  the  deed,  which 
oontaioB  this  clanse,  to-wit :  "  We  hereby  release  and 
relinquish  all  right,  claim  and  interest  whatever,  in 
and  to  said  lot  of  ground  which  is  giveo  by  or  resnlta 
-  from  all  laws  of  this  State  pertaining  to  the  exemp- 
tion of  homestead  or  dower."  Griffin  Atwater  died 
before  this  deed  of  trust  was  foreclosed.  The  bill 
prays  to  have  the  trustee  enjoined  from  selling  so  u 
to  affect  complainaDt's  right  of  dower,  with  a  prayer 
to  have  dower  assigned.  It  is  argued  with  much 
ingenuity  that  a  married  woman  cannot  release  or  con- 
vey her  right  to  dower  under  our  law.  The  argu- 
ment is,  that  under  our  statutes  the  right  to  dower 
does  not  accrue  until  the  death  of  the  husband;  that 
before  the  death  of  the  husband,  the  wife  has  no  right 
or  interest  in  the  land,  and  that  a  married  woman 
cannot  bar  or  estop  herself  by  her  deed  as  to  future 
rights,  but  can  only  convey  in  the  mode  prescribed 
by  the  statute,  such  present  right  or  interest  in  the 
land  as  she  may  own.  It  cannot  be  seriously  denied, 
that  where  the  right  of  dower  exists  as  at  common 
law,  the  wife  may  release  her  right  by  joining  in  the 
oonveyaaoe   of  the  hnsband   for   that   purpose.       By  the 
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Atwater  t.  Butler. 


oommon  law  the  wife  was  entitled  to  dower  in  a  third 
of  all  the  land  of  which  the  husbaDd  was  seized  at 
any  time  during  the  coverture.  Her  right  related  to 
the  marriage  which  was  a  valoable  consideration,  and 
her  claim  was,  therefore,  superior  to  '  the  purchaser 
from  the  hnsband  after  the  marri^e,  and  aim  superior 
to  the  claims  of  creditors.  By  our  act  of  1784,  this 
oommon  law  right  of  the  wife  was  changed ;  her  right 
to  dower  was  restricted  to  lands  of  which  the  husband 
died  seized.  The  question  then  arose,  whether  the 
vidow's  right  to  dower  after  this  statute,  was  or  was 
not  superior  to  the  claims  of  creditors.  If  her  right 
only  accrued  upon  the  death  of  the  husband  and  she 
took  her\intereat  from  him  as  the  heir  took  his  title, 
it  was  argued  that  she  must  take  subject  to  the  claims 
of  creditors,  precisely  as  the  heir  takes.  It  was  held, 
however,  in  Comba  v.  Young,  4  Yen,  218,  that  the 
widow's  claim  was  still  superior  to  the  claims  of  cred- 
itors, notwithatanding  the  act  of  1784.  This  decision 
was  placed  upon  the  ground  that  the  widow's  right 
in  reference  to  lands  of  which  the  husband  dies  seized, 
itands  upon  the  same  footing  it  did  previous  to  the 
act  of  1784;  that  is,  her  right  related  to  the  marriage, 
and  she  is  a  purchaser  for  a  valuable  consideration. 
The  change  effected  by  the  act  of  1784  was,  that  the 
right  of  dower  is  defeated  either  by  the  absolute  con- 
veyanoe  of  the  husband,  or  by  any  means  which  di- 
vests the  husband's  title  absolutely.  The  purchaser 
from  the  husband  has  a  superior  right  to  the  widow; 
bat  if  the  hnsband  die  seized  of  the  land,  the  widow's 
right  is  not    regarded    as    accruing    at  that  time,  but 


JACKSOS: 


Atwater  «.  Bntler. 


relates  to  the  marriage.  The  case  of  GonJtB  t.  Young, 
waa  recognized  and  approved  in  Rutherford  v.  Read, 
6  Hum.,  423,  where  it  was  held  the  claim  of  dower 
was  superior  to  the  claim  of  a  oreditor  who  had  se- 
cured a  specific  lieo  bj  levy  of  an  execntion  in  the 
lifetime  of  the  debtor.  It  was  held  that  this  was  not 
changed  b;  the  act  of  1856,  Code,  sec.  2399.  See 
Tarpley  v.   Gannaaay,  2  Col.,  246. 

This  act  of  1856,  which  gives  dower  in  lands  mort- 
gt^ed,  where  the  mortgager  dies  before  foreclosure,  is 
simply  a  partial  return  to  the  common  law;  that  Ib 
to  say,  previous  to  this  act,  the  right  of  dower  might 
be  defeated  by  the  deed  of  the  husband,  but  after 
this  latter  act  was  passed,  the  right  would  not  be  de- 
feated by  the  deed  of  the  husband  conveying  the  land 
to  secure  debts,  nnless  the  deed  was  foreclosed  anJ 
the  land  sold  before  the  husband's  death.  Dower 
might  still  be  defeated,  however,  by  the  absolute  con- 
veyance of  the  husband.  That  the  dower  right  still 
rests  upon  the  common  law  principle, '  with  the  modi- 
fication we  have  stated,  ib  fully  recognized  in  Boyoe 
V.  Boyae  &  Bradley,  1  Col.,  12,  where  it  was  held  that 
a  widow  was  not  entitled,  under  the  act  of  1856,  to 
duwer  in  lands  mortgaged  by  the  husband  before  the 
marriage,  although  he  died  before  foreclosure,  upon  the 
ground  that  the  wife's  inchoate  right  attaches  upon 
the  marriage,  and  as  the  land  had  been  conveyed  be- 
fore the  marriage  her  right  did  not  attach,  although 
her  claim  waa  directly  within  the  letter  of  the  statute. 
Although  the  aot  of  1856,  above  referred  to,  gave 
dower  to  the  widow,  where  the  lands  were  mortgaged 
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to  seoare  debts  and  the  debtor  died  before  forecloeare, 
atill  thb  right  would  be  defeated  by  the  subsequent 
ahaolnte  alienation  by  the  husband,'  as  we  have  held. 
These  authorities  fully  establish  that,  that  during  the 
coverture  the  wife  has  the  inoboate  right  of  dower  as 
at  oommon  law;  and  as  it  cannot  be  seriously  denied 
that  she  could  convey  or  release  her  right  of  dower, 
when  that  right  exists  as  at  common  law,  we  think 
it  equally  clear  that  she  may  release  or  convey  the 
right,  notwithatandiug  the  obanges  of  the  common  law 
made  by  our  statutes.  Although  we  have  no  special 
statutes  authorizing  a  feme  covert  to  release  her  inchoate 
right  of  dower,  yet  we  think  she  may  convey  or  re- 
lease this  right  under  the  same  principle  that  our  laws 
allow  her  to  convey  any  other  interest  she  may  own 
in  lands.  It  is  true  that  her  conveyance  or  release 
can  only  be  imporiant  in  cases  of  mortgages  or  deeds 
of  trust;  as  in  cases  of  abaolute  conveyances  her  as- 
sent or  joining  in  the  deed  is  not  necessary.  We 
have  examined  the  authorities  referred  to,  but  we  think 
the  conclusion  we  have  arrived  at  is  correct.  The 
decree   of  the   chianoellor   will    be   affirmed. 

The  case  of  Annie  McKinlay  v.  Christian  Kuntz,  trus- 
tee, is  in  all  respects  similar,  except  that  the  deed 
contains  no  express  release  of  dower.  It  is  a  convey- 
ance to  secure  debts;  it  purports  to  be  the  deed  of 
the  husband  and  wife,  and  uses  the  usual  words  of  a 
conveyance  by  both,  with  covenants  of  warranty. 
After  giving  to  the  trustee  the  power  of  sale,  the 
deed    adds:     "And   in   the   event   of  sale   we    waive   all 
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equity  of  redemption  and  repurchase  and  homestead  in 
said  pmpertr;"  bat  the  deed  containB  no  express  re- 
lease of  dower.  It  is  made  absolutely  essential  under 
our  constitution  and  statutes,  that  the  wife  shall  join 
in  the  deed  to  bar  her  right  of  homestead ;  and  where 
she  joins  for  that  purpose  only,  we  do  not  think  her 
rights  of  dower  will  be  lost,  as  in  eases  of  mortgages 
and  deeds  of  trust  where  the  husband  dies  before  fore- 
closure and  sale.  In  the  present  case,  it  is  true  words 
are  used  which  seem  sufficient  to  convey  any  interest 
the  wife  might  have  had  in  the  land,  still  we  think 
the  purpose  only  was  to  release  the  right  of  home> 
stead,  as  this  is  expressly  specified.  Mr.  Bishop  says 
it  is  commonly  held  that  the  deed  must  oontaia  apt 
words  sigoifying  a  release  of  dower;  that,  for  instance, 
it  is  not  sufficient  for  the  wife  to  join  the  husband 
in  the  general  covenants  of  the  deed.  See  Bishop  on 
the  Rights  of  Married  "Women,   sec.  449. 

We  hold  that  the  complainant  in  this  case  did  not 
release  her  right  of  dower  by  her  deed,  and  the  de- 
oree   of  the   chancellor  will   be   reversed,   etc. 
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M.  T.  Cox  et  al.  v.  R.  W.  Scxyrr  d  al. 

1.  Mahmbt  Woiuir.      Siparale  property.       Iiumranee   eolUei«d  and  nm- 

vated.  HiuboTuTa  cotueni.  JUdvclion  inla  poneanon,  A.  married  vo- 
man  collected  the  inBurance  on  a  house  which  she  hsd  oimed,  uid 
inveeted  it  again  in  real  e«tate,  her  honband  asaeating  to  her  control 
and  diapoaition  of  the  fund:  Sdd,  that  the  monej  no  collected  vas 
not  «o  reduced  into  the  poweauon  of  the  haaband  that  the  equi^  of 
the  wife  waa  deteated. 

2.  Saks.      CKok  in  aetion.     Redadion  into  panaiitm.      A.  choae  in  action 

of  a  married  woman,  though  it  accmes  during  coverture,  doea  not 
become  the  property  ol  the  husband  anleae  reduced  into  h'la  poaaeaaioD. 

3.  Bamx.     W^»  eamingt.    Jteduction  into  /Mwaesnon.      FeraoDal  propertj, 

thoDgh  purchased  with  the  earnings  of  a  married  woman,  ia  subject 
to  the  hnaband's  dehta,  though  he  did  not  reduce  (he  money  to  poaaea- 
aion,  where  there  is  no  separate  estate. 
Caseo  cited :     Wade  c.  Cantreli,  1  Head,  346 ;    HolHagsworth  v.  Hitler, 
5  Soeed,  472. 

that  H  wife  ia  a  competent  witnen  ii 
party  to  the  earn 
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Appeal  from  the  Hamboldfi  Chanoery  Court.      John 
SouBBS,  Chancellor. 

McFabland  &  BoBBiT  and  Spi,.  Hill  for   plaintiffs. 

H.  T,  JoHNBON   for   defendants. 
20— VOL.  9. 


McFariand,  J.,  delivered  the  opinion  of  the  oonit. 

The  oomplainantB  are  the  oieditora  of  R.  W.  Soott, 
and  under  this  bill  have  attached  a  hoase  and  lot  in 
the  town  of  Milan,  claimed  by  Mrs.  S.  E,  Soott,  wife 
of  said  R.  W.  Soott,  and  certain  Airniture  therein,  for 
the  satiB&otion  of  their  debts.  The  bill  charges  that 
the  honse  and  lot  was  sold  at  a  chanoeiy  sale  and 
bid  off  in  the  name  of  Mrs.  Scott,  at  the  price  of 
$2,700 — (640  of  which  was  paid  in  cash,  and  a  note 
given  for  the  balance  by  Calvin  H.  Ferrell.  That 
the  |640  paid  was  the  money  of  B.  W.  Soott,  add 
that  Scott  paid  into  the  bands  of  Ferrell  $2,160,  with 
the  agreement  that  Ferrell  was  to  give  his  note  to 
the  clerk  and  master  for  the  amonnt,  being  the  bal- 
ance of  the  bill  over  the  cash  payment;  bo  that  the 
entire  purchase  price  of  the  property  was  paid  as  the 
money  of  It.  W.  Scott,  and  that  this  was  a  fraado- 
lent  devioe  to  vest  the  title  of  the  property  in  the 
wife  to  binder  and  delay  creditors — the  husband  being 
at  the  time  indebted  lai^ly,  and  insolvent.  The  an- 
swers admit  the  parohase  of  the  property  and  the 
vesting  the  title  io  Mrs.  Scott,  but  deny  that  any 
part  of  the  money  paid  belonged  to  B.  W.  Soott. 
They  say  that  Mrs.  Soott  paid  $540  in  hand,  and 
gave  her  note,  with  C.  H.  Ferrell  and  her  husband 
as  sareties  for  the  balaoce  of  $2,160.  Thia  note  was 
afterwards  taken  up  and  the  note  of  Ferrell,  with  B. 
W.  &  Mrs.  Scott  ae  sureties,  substituted.  That  Mrs. 
Scott  had  previously  loaned  to  Ferrell  $2,173.26,  and 
that  after  she  parchased  the  lot,  Ferrell,  at  her  request 
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sobstituteci  his  note  to  tbe  master  for  bar's  for  $2,160, 
in  satifl&ction  to  that  extent  of  the  money  he  owed 
Mrs.  Soott.  The  answers  deny  that  any  part  of  the 
$640  paid  in  hand,  or  of  the  money  loaned  Ferrell, 
belonged  to  B.  W.  Soott;  ,that  no  part  of  it  was 
«Ter  in  his  poeseseion,  except  under  the  directions  of 
His.  Soott,  and  then  only  for  the  purpose  of  paying 
it  out.  Mrs.  Scott  ^ves  in  her  answer  the  following 
«coonnt  of  the  sources  from  whence  she  derived  the 
sums  of  money  above  referred  to :  Several  years  pre- 
vious, her  &ther-in-law,  W.  D.  Soott,  made  her  a  deed 
to  a  house  and  tot  in  Humboldt;  that  she  had  the 
house  insured,  and  it  having  been  destroyed  by  fire, 
the  insurance  company  paid  her  $1,250 ;  that  after 
the  house  was  bnmed  she  sold  the  lot  for  $800,  and 
-of  her  own  earnings  she  had  saved  $240.  She  had 
nsed  some  little  of  the  money  after  the  financial  re- 
verses of  her  husband,  and  loaned  the  remainder, 
$2,173.75,  to  C.  H.  Ferrell,  and  when  she  made  the 
purchase  of  the  house  and  lot  in  controversy,  she  bor- 
rowed  of  her  father-in-law,  W.  D.  Scott,  $1,200  to 
assist  her  in  paying  for  tbe  property  and  porohaung 
«ucb   furniture   for   the   house   as   was   necessary. 

One  of  the  questions  argued  before  as  is,  "as  to 
the  oompetenoy  of  B.  W.  &  Mrs.  Scott  as  witnesses." 
Under  onr  decisions,  it  is  clear  the  husband  is  not  a 
'Competent  witness  for  the  wife.  It  seems  to  us  to  be 
a  hard  rule,  to  bold  that  the  wifo  cannot  be  a  witness 
for  herself,  because  the  husband  must  necessarily  be  a 
party  to  the  cause,  and  has  a  legal  interest  in  the 
resnlt,  while  under  oar  statutes  tbe  other  parties  may 
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be  witnesses.  Whether  there  should  be  a  modification 
of  the  holdings  of  this  oonrt  upon  the  qneetion,  ire 
for  the  present  pass  over,  aa  in  our  view  the  resnlt 
wonld  be  the  same  in  either  event. 

It  is  ai^aed  apon  behalf  of  the  complainants,  that 
exctnding  the  testimony  of  Mrs.  Scott  and  her  hasband 
there  is  no  evidence  to  sostein  the  statements  of  tlie 
answer  in  regard  to  the  money  used  in  paying  for  the 
property;  but  in  our  view  the  onus  is  upon  the  com- 
plainants to  overthrow  the  title  of  Mrs.  Scott  and 
show  affirmatively  that  the  property  was  paid  for  with 
the  money  of  the  hasband ;  and  although  the  testimony 
of  Shane  and  Harris  raises  a  strong  suspicion  that 
other  money  of  the  husband  might  have  been  nsed, 
yet  it  is  not  sufficient  to  establish  the  fact.  So  that 
if  the  testimony  of  both  Scott  and  wife  is  exclnded, 
there  is  not  sufficient  testimony  to  overthrow  the  state- 
ments of  the  answer.  We  merely  add,  that  the  dis- 
crepancies between  the  depositions  of  Scott  and  wife, 
and  between  these  depc^tions  and  their  answer,  tend 
rather  to  weaken  than  to  atrengthea  the  cause  of  the 
defendant.  We  will  take  it,  then,  that  the  statements 
of  the  answer  as  to  the  manner  in  which  the  property 
was  paid  for,  and  the  sources  from  which  the  money 
was  derived,  are  true — except  that  it  is  perhaps  shows 
that  she  did  not  receive  the  ase,  or  all  of  the  money 
for  which  she  sold  her  joint  lot  in  paying  for  the 
property  in  qaestion,  one  of  the  notes  being  otherwise 
used.  We  will  assume  that  Mrs.  Scott  had  in  her 
possession  I&40,  and  that  she  sent  this  by  her  husband 
to  make  the  cash    payment;    that  she  also  had  in  her 
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poaeeaaion  $2,160,  oi  more,  vhich  she  had  previously 
Joaneel  to  Farrell,  and  in  settlement  of  this  Ferrell 
gave  his  note  to  the  clerk  and  maatsr  for  the  de- 
ferred payment;  that  $1,250  of  the  money  was  the 
insoraoce  money  on  Mrs.  Soott's  house  in  Humboldt, 
$240  her  own  earnings,  and  tba  balance  was  borrowed 
from  her  father-in-law  to  finish  paying  {or  the  prop- 
erty and  to  purchase  foiniture,  and  that  R.  W.  Scott 
never  had  any  of  the  money  in  his  poaBesaion  except 
under  the  directions  of  Mrs.  Scott.  The  queetion 
upon  t^ese  facta  is,  whether  any  part  of  this  money 
waa  in  law  the  money  of  R.  W.  Scott.  There  cer- 
tainly can  be  no  reasonable  doubt  that  the  furniture 
attached  was  in  law  the  property  of  the  huBbaod,  al- 
though pud  for  with  the  money  above  referred  to. 
PeiBonal  property  in  posaeasion — and  the  possession  of 
the  wife  in  such  oases  is  the  possession  of  the  hus- 
band— ia  in  law  the  proper^  of  the  husband,  nothing 
else  appearing  to  show  a  separate  property  of  the  wife. 
Wade  v.  CcmtrtU,  1  Head,  346 ;  RoUingsworth  v.  MUer, 
5  Sneed,  472.  No  objection  was  made  as  to  the  man- 
ner of  teaching  thia  property,  and  we  think  the  cred- 
itors are  entitled  to  appropriate  the  same,  and  may 
have  a  decree  upon  the  replevin  ot  delivery  bond 
«sacuted  in   thia  case. 

But  the  qnestion  is,  as  to  the  real  estate.  The 
burning  of  Mrs.  Soott's  house  in  Humboldt  oonvert«d 
to  that  extent  her  real  into  peiaonal  estate,  in  the 
form  of  a  chose  in  action  due  her  from  the  inauranoe 
QOmpany.  There  are  authorities  to  the  efifeot  that  a 
-ohoae  in  action  accruing  to  the  wife  dunag  covettore. 


beoomes  the  absolute  proper^  of  the  hnsbftDii  without 
a  redaotioD  to  possession;  but  twoording  to  the  Eng- 
lish cases,  which  seems  to  us  to  be  the  more  reasoD- 
able,  there  is  in  this  respect  no  distinction  between  » 
ohose  in  action  accraing  to  the  wife  during  coverture, 
and  ohoses  dne  her  before  marri^e ;  in  either  case,, 
the  riffht  of  the  husband  depends  upon  a  redaction  to 
possession.  The  marital  right  of  the  hnsband  then 
attached  to  this  chose  in  aotion,  and  it  would  become 
his  upon  a  redaction  to  possession;  bnt  before  a  re- 
daction to  possession  the  equity  of  the  wife  therein 
to  a  reasonable  possession  would  be  superior  to  the 
rights  of  creditors.  The  question  then  is,  what  is 
such  a  reduction  to  possession  by  the  husband?  Upon 
this  question  the  authorities  are  not  to  be  reconciled. 
We  have  in  this  case  a  payment  of  the  money  dne 
on  the  chose  of  the  wife  to  the  rnife  heree^,  without 
more,  and  that  money  retained  in  her  possession  until 
it  is  loaned  out  by  her,  and  used  in  paying  for  tlie 
property  purohaaed,  without  any  affirmative  action  by 
the  husband,  except  that  he  aids  and  assists  the  wife 
in  paying  out  the  money  in  the  purchase  of  the  prop- 
erty in  her  name,  and  in  tbis  way  clearly  asaenting 
to  her  use  of  the  money.  Hie  general  principle  of 
the  oommon  law  is,  that  marriage  amounts  to  an  ab- 
solute gift  to  the  husband  of  all  personal  goods  of 
which  the  wife  is  actually  or  beneficially  possessed  at 
the  time,  or  wkioh  eomea  to  her  durir^  the  coverture. 
Story  E.  J.,  sec.  1402;  Wade  v.  Gantrett,  1  Head,  346. 
So  that,  if  she  have  money  in  her  pocket,  or  personal 
property  in  the  bands  of  a  third  party,  the  title  vests 
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at  onoe  in  the  bnsband  wi^out  more,  and  it  is  not 
neoessaiy  that  he  take  aotual  posseBsion  to  complete 
his  title.  Bishop  on  the  law  of  Married  Women,  seo. 
66,  et  seg.  If  it  be  a  chose  in  action  of  the  wife 
reqairing  an  action  at  law,  he  mast  reduce  it  to  poa* 
session;  bat  the  possession  of  the  wife  is  for  some 
pnrpoeee  at  least,  the  posBession  of  the  hasband,  and 
a  payment  to  the  wife  will,  in  general,  where  nothing 
else  appears,  be  a  payment  to  the  husband  and  a  re- 
daction to  poBsessioo.  Bishop  M.  W.,  sec  115,  In 
fitct  it  is  in  general  held  that  the  wife  cannot  receive 
payment  except  as  the  agent  of  the  husband.  That  a 
payment  to  the  wife,  where  nothing  else  appears,  vests 
the  money  in  the  husband,  results  from  the  general 
principle  above  stated,  that  marriage  amounts  to  an 
absolute  gift  to  the  husband  of  all  the  personal  goods 
of  the  wife  capable  of  aotual  possession,  which  she  has 
at  the  time  or  wAioA  eomea  to  her  dv/ring  the  covertart, 
witJiont  any  actual  or  maonal  possession  by  the  has* 
band.  For  money  paid  to  the  wife  during  coverture 
upon  a  chose  of  hers,  would  stand  like  money  in  her 
bands  at  the  time  of  the  marriage,  and  if  the  title 
of  the  husband  vests  in  the  one  oase  without  actual 
possession  by  him,  so  it  most  in  general  in  the  other. 
But  this  rule,  according  to  many  aothorities,  is  subject 
to  this  qualification:  that  is,  that  a  reduction  to  pos- 
session by  the  husband  himself,  will  not  in  all  cases 
vest  the  money  in  him,  to  the  exclusion  of  the  wife's 
equity,  for  be  may  receive  it  as  her  trustee,  upon  a 
proviaioD  to  invest  or  bold  it  for  her.  In  such  case, 
the  wife's    eqaity  is  not  lost,  and  if  such  a  payment 


ft)  the  husband  will  not  extiognieli  the  wilb'a.  eepntj, 
u  like  payment  to  the  wife  herself  ought  not  to-  d«  bo. 
Bishop  M.  W.,  sec.  116;  aeo.  119,  el  uq.  The  oaeei 
are  conflicting^ — aome  holding  that  a  mere  reoetriag  hj 
the  husband  of  the  wife'a  property  will  not  b«  anch  a 
reduction  to  poBsession  aa  will  affect  the  wife's  equity, 
unless  he  receives  it  solely  in  the  exercise  of  bis 
gnrital  right  and  for  the  purpose  of  its  appropriation 
to  his  OWD  use.  Such,  Mr.  Bishop  says,  was  tbe 
doctrine  of  a  Yermout  case,  and  such  he  thinks  is  the 
better  view,  although  the  deoisions  of  the  severri 
States   are   conflioting. 

We  have  in  this  State  a  large  number  of  cases, 
where  the  funds  of  a  married  woman  are  received  by 
the  busbaud  under  a  contract  or  promise  upon  bis  part 
to  invest  for  the  wife,  and  in  such  cases  the  wife's 
equity  to  follow  the  fund  has  always  been  recogniEed. 
These  are  eases  of  resulting  trusts,  but  it  is  the  settled 
doctrine  in  these  cases  that  if  the  funds  are  received 
by  the  husband  without  any  such  promise  or  agree- 
ment  at  the  time,  the  fund  is  absolutely  vested  in  the 
husband  and  the  wife's  equity  is  gone.  In  the  pre- 
sent case  there  is  no  express  promise  proved  upon  the 
part  of  the  husband  that  the  fund  should  be  held  for 
the  benefit  of  the  wife;  but  we  hape  the  fact  that 
the  money  was  paid  to  the  wife,  kept  in  her  posses- 
sion separate  from  any  funds  of  the  husband,  loaned 
out  again  in  the  name  of  the  wife,  upon  a  note  to 
her,  and  then  her  debtor  assumes  in  discharge  of  his 
debt  to  berj  to  pay  the  balance  of  the  purchase  price 
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oi  ike  pn^rty  in  qnertioB,  and  to  all  this  the  1m»- 
iHRid  not  oaij  aaseBts,  b«it  actually  tmata  in  oonanm- 
mati^.  We  tbiok  tide  sbows  that  tlw  bnabsiid 
auentcd  all  the  tine  that  t^  mooey  aboald  be  thus 
■led  by  tha  wi%  aad  flzolndw  the  idea  of  any  aawr- 
tioa  of  r%ht  ax  ownership  upon  his  part,  or  anry 
nteotioB  to  ccmvert  tlw  money  to  hia  own  oie,  aad 
we  tldak  it  is  m  effect  eqnivalent  to  a  promise  npon 
the  part  of  tha  hosbaad  at  the  time  the  mosey  wai 
paid  to  the  wife,  that  it  shooM  be  held  and  invcatad 
far  her  oae.  If  the  tHuband  reoeive  the  money  under 
a  promise  to  invest  for  tbe  wife,  equity  will  uphold 
the  right  of  the  wife.  We  do  not  see  that  the  wifc** 
equity  ahonid  be  any  leaa  when  she  has  herself  re- 
oaiTed  the  money  and  reimbursed  it  for  herself,  nndet 
ammmatanoes  whioh  show  clearly  that  the  hoeband  waa 
al)  the  time  aseentii^  t^at  this  riiould  be  done,  and 
which  clearly  ezclades  the  idea  of  any  assertion  of 
any   right   npon   the   part  of  the   husband. 

We  admit  that  in  general  tbe  possession  of  the 
wife  is  the  poseession  of  the  husband ;  that  the  law 
does  not  enquire  into  or  distinguish  between  the  pos- 
session of  the  wife  and  tbe  possession  of  the  husband, 
bnt  upon  the  peculiar  facts  of  this  case  we  think  the 
wife's  equities  in  this  fund  was  not  lost.  The  case 
of  Wade  v.  CantreU,  1  Head,  was  a  contest  over  the 
title  to  a  slave,  and  tbe  court  held  the  title  in  the 
husband,  notwithstanding  he  had  disclaimed  any  title 
in  himself.  In  that  character  of  case  the  wife  could 
have    no    equity    separate    from    the   legal    title.       We 


oonotadfl  that  the  wife's  equity  in  this  fnnd  waa  not 
lost,  and  its  inv«8tineat  id  parobaae  of  other  proper^ 
for  her  wu  no  fraud  npon  the  hosband's  creditors. 

As  to  the  $1,200  borrowed  of  W.  D.  Soott,  it 
appears  be  held  an  nosatisfied  mortgage  on  the  prop- 
erty for  the  repayment  of  this  snm,  and  he  is  not  a 
party  to  this  eait.  We  do  not  see  that  the  oc«ditot8 
oan  predicate  any  claim  npon  this  groond^-certainly 
none  superior  to  the  claim  of  W.  D.  Soott  The 
(240;  earnings  of  the  wife,  was  in  law  the  money  of 
the  husband,  but  it  is  not  cleai  that  any  oi  tbb  went 
into  the  land,  part  of  the  money  was  otherwise  ex- 
pended  and   some   expended    for  the   fumitnre. 

The  decree  on  the  house  and  lot  will  be  reversed, 
but  as  to  the  personal  property,  a  decree  may  be  had 
for  the  oomplunants  on  the  replevin  bond.  The  costs 
of  this   court   will   be   adjudged    against  "W.    B.   Soott. 
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Jwo.  C.  M.  Gabland  et  ah.  v.  Allbn  West  &.  Co. 

1,  Bnxs  iXTt  NOTBB.  Priae^ol  and  ntrtts.  Demand  and  ^nloL  Dagt 
1^  grace.  Where  k  statnle  does  not  allow  gr^ce  upon  a  note,  a  proteat 
npon  the  laat  da;  Ibe  note  has  to  run  ii  good,  and  will  bind  the  en- 
doTsera.  Though  the  maker  has  all  of  this  day  in  which  to  paj  the 
note,  jet  it  is  the  day  of  the  note's  matnritj,  and  demand  may  be 
made  before  the  close  of  the  day. 
Case  cited :     Coleman  r.  Ewing,  4  Ham.,  241. 

&,  Same.  Same.  FUading  and  pmeliet.  Evideaa,  Where  the  declara- 
tion aTers,  in  general  terms,  that  the  note  waa  presented  "at  maturity'' 
and  payment  demanded,  et«.,  and  upon  this  there  is  plea  denying  the 
demand,  etc.  Held,  that  under  aec.  2939  of  our  Code,  evidence  may 
be  introduced  to  prove  the  atatule  of  another  State,  where  the  note 
fell  dne,  as  to  the  days  of  grace,  demand  and  prolcet,  etc.,  allowed  in 
anch  Btate. 
Code  cited:     Section  2939. 


FBOH   UADISOB. 


Appeal  from  the  Law  Court.  R.  W.  Haynbb^ 
Spetnal  Judge. 

Campbell  &  McCobsy  and  J.  L.  Bbown  for  plain* 

MasE  &  Bdfobd  for  defendants. 

McFabland,  J.,  delivered  the  opinion  of  the  ooart 

Jno.  L.  Lancaster  &  Son  made  their  note  at  Jack- 
son, Tennessee,  28th  August,  1872,  papable  ninety  dayg 
after    date,  to    John  G.  M.  Garland    or  order,  at  the 


GarUod  n  AUcn  Wert  &  Qx 

office  of  Allen  West  &  Co.,  Mobile,  Alabama,  for 
fS,641.01,  with  ten  per  cent,  after  maturity.  Tbia 
□ote  waa  endorsed  by  Garland  and  Alex.  Futrell,  and 
was  discounted  by  Allen  West  &  Co.  for  Lanoaster 
&  Son.,  Garland  and  Fntrell  being  aeoonniodatidn  ftft- 
dorsers.  This  action  is  by  Allen  West  &  Co.  apcm 
the  above  note,  and  the  qoastion  is  as  to  the  liability 
of  the  endorsers.  Payment  was  demanded  and  the 
note  protested  on  the  26th  day  of  November,  1872, 
which  was  ninety  days  fa«m  date,  ezoloding  the  day 
«f  the  execution,  so  that  the  demand  was  made  with- 
oat  allowing  the  three  days  of  grace.  The  plaintifi, 
in  order  to  show  that  tike  note  was  ao*  entidad  to 
"grace,"  introduced  in  evidence  certain  sections  ftom 
t^  Code  of  Alabama,  to-wit:  Sao.  1526,  "Bills  of 
exchange  and  promissory  notes,  payable  in  money,  at 
a  bank  or  private  banking  house,  are  governed  by 
the  commercial  law,  except  so  far  as  the  sune  may 
be  changed  by  this  Code."  See.  1526,  "All  other 
instruments  payable  in  money  at  a  bank  or  private 
banking  house,  are  governed  by  the  commercial  law 
aa  to  days  of  grace,  protest  and  notice."  Sec.  1527, 
"TSo  days  of  grace  are  allowed  on  taj  oontEacte,,  ex- 
cept those  enumerated  in  the  two  preceding  seotionM." 
And  the  plaintiSs  also  proved  that  the  office  of  Allen 
West  &  Co.  was  not  a  bank  or  private  banking  hooae. 
The  defendants  objected  to  this  testimony,  apoo  the 
ground  that  the  plaintifis'  pleading  did  not  allege  that 
three  days  of  grace  were  not  allowed  by  the  laws  of 
Alabama,  and  did  not  contain  such  averments  as  cn- 
tborized   them   to   prove  a   foreign   law,   and   Ae  objee- 
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<m  ms  <0T«miled.  The  declantioa  aven  in  geneml 
tavBifi  diat  tfae  note  was  presented  "  at  matnrily "  and 
fN^meirt  demanded,  etc.  There  is  no  averment  as  to 
&e  day  of  die  demand,  or  whether  the  dsTs  of  grace 
ware  or  were  not  allowed.  One  plea  denies  the  de- 
jnand  at  the  matority  of  the  note,  and  upon  this  there 
was  isane.  We  hold  that  there  was  no  error  in  ike 
aetion  of  the  oourt  in  admitting  the  evideDce,  espe- 
mtUj  under  the  seotion  of  pleading  adopted  by  oar 
Code,  a  form  snbRtantially  like  the  present  declaration 
is  prescribed.  See  sec.  2939.  Had  the  declaration 
a:7ened  demand  on  a  particular  day,  and  it  had  ap- 
peared on  the  lace  of  the  declaration,  that  according 
to  the  oommon  law,  this  was  not  the  right  day,  then 
it  would  have  been  proper  in  order  to  avoid  a  de- 
nurrer  to  have  averred  the  laws  of  Alabama,  and  the 
fiurts  which  rendered  the  note  payable  on  the  day  of 
tit»  demand.  The  avennent  here,  however,  is  simply 
a  demand  "ai  maturity."  The  day  of  maturity  was 
a  mixed  question  of  law  and  fact,  and  the  ieene  was 
properly  made,  at  least  under  our  Code.  2.  It  is 
next  insisted  that  conceding  that  the  note  was  not 
entitled  to  grace,  that  it  was  not  subject  to  protest 
on  the  26th  of  November.  It  is  not  denied  that  the 
26th  of  November  was  the  ninetieth  day,  excluding 
the  day  of  the  execution,  and  it  is  not  denied  that 
this  was  the  day  the  note  was  payable,  if  not  entitled 
to  grace.  It  is  ai^ued,  however,  that  by  the  contract 
the  maker  was  entitled  to  the  whole  of  that  day  in 
which  to  make  payment,  and  was  not  liable  to  be  eued 
until  the  next  day.      It  is    conceded    that  where    the 
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three  dxya  of  grace  are  allowed,  the  demand  and  pro- 
test may  be  made  on  the  third  day ;  bnt  it  is  argued 
that  it  does  not  follow  from  this,  that  where  grace 
18  not  allowed,  the  demand  and  protest  may  be  made 
on  the  day  the  note  is  payable  by  the  oontraot.  The 
differenoe  being,  that  the  same  custom  which  allows 
the  days  of  grace,  allows  also  the  demand  to  be  made 
on  the  third  day.  It  is  said  this  is  an  open  ques- 
tion. We  have  found  no  statements  in  the  rale  in 
such  cases.  In  Ooteman  v.  Ewmg,  4  Ham.,  241,  it 
was  held  that  demand  might  be  made  and  suit  brooght 
on  the  last  day  of  grace,  becanse  such  wns  the  cne- 
tom,  and  the  custom  made  the  law.  It  is  said  that 
in  contracts  not  negotiable  the  payer  baa  the  last 
moment  of  the  laat  day  on  which  the  contract  fell 
due  to  discharge  the  same,  and  that  lie  cannot  be 
sned  until  after  that  time.  Bat  the  demand  must  be 
made  at  maturity,  not  afterwards,  according  to  com- 
mercial aaa^,  and  upon  this  the  liability  of  the  en- 
doreer  depends.  The  maturity  is  either  the  day  the 
note  &ll8  due  by  the  contract,  or  on  the  third  day 
of  grace;  a  demand  made  the  day  after  maturity, 
would  be  too  late.  It  is  settled  that  a  demaud  made 
during  the  business  hours  of  the  day  of  maturity  is 
Aufficient.  It  is  not  necessary  to  wait  until  the  laat 
moment  of  the  day.  Although  by  the  contract  the 
maker  has  the  whole  of  that  day  in  which  to  pay, 
yet  by  the  law  merchant,  or  the  custom  whiob  oon- 
stitnt«8  the  law  in  this  regard,  it  is  a  part  of  the 
implied  oontraot  of  the  endorser,  that  his  liability  shall 
be  fixed  by  a  demand  made  on  the  day  of   matori^ 
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sod  Dotioe  of  Don-payment.  We  bold  that  the  de- 
mand  was  properly  made  on  the  26tb  November. 

It  IB  again  argned  that  as  this  note  was  endorsed 
for  aooommodation  of  the  maker,  to  be  diecoonted  in 
Alabama,  that  the  liability  of  the  endorser  most  be 
determined  by  the  laws  of  that  State.  Section  1&13. 
The  liability  of  the  endorser  in  each  oase  mnst  be 
fixed  by  a  suit  brought  against  the  maker  in  the 
oonnty  of  bis  residence,  to  the  first  coart  to  which 
snit  can  properly  be  brought;  to  be  followed  after 
judgment  by  execution.  We  have  not  aooess  to  the 
reports  of  Alabama,  to  see  what  constraotion  has  been 
put  upon  this  section,  but  we  find  in  a  subsequent 
section,  among  other  exceptions,  that  the  holder  of 
snob  endorsed  paper  is  excused  from  bringing  suit,  etc., 
when  the  maker  has  no  known  place  of  residence  in 
the  State.  This  exception,  we  take  it,  applies  to  the 
present  case,  and  is  a  complete  answer  to  the  posi- 
tion   assumed. 

O^er  objeotions  have  been  urged,  but  we  think 
they  are  not  tenable.  The  liability  of  the  endorsers 
was  fixed  by  demand,  protest  and  notice,  and  the 
judgment  must  be  affirmed. 


Bladaoe  >.  UcCm!^. 


M.  M.  Bledsoe  d  ofo.  t>.  H.  W.  McCobby. 

RltTilUinTios.  Jadgmenli  and  deata.  Bxrivar.  AdminittrBior.  Where  a 
debtor,  -whose  land  has  been  Hold  to  latufj  one  judgmaat,  and  bought 
bj  th«  creditor,  and  dies,  after  a  second  judgment  is  obtained,  but 
before  the  redemption  of  the  land,  it  ia  not  necessary  for  the  second 
judgment  creditor  to  levive  his  judgment  agtiiiKt  the  hebs,  in  oidar 
to  redeem. 
Case  cited :     Elliott  v.  Patton,  4  Yer.,  10,  holding  a  diffwent  doctrina 

KB  to  revivor  of  the  judgment,  overruled. 
Oode  cited;  Sees.  2130. 


FfiOM    MADISON. 


Appeal  from  the  Law  Court.  H.  E.  Jaokbon, 
Special  Judge.  * 

Hayitbs  &  Bond  for  plaintiffs. 

A.  W,  Campbeix  and  E.  L.  Buixock  for  defendant 

TmtNEY,   J.,   delivered   the   opinion   of  the  court. 

An  action  of  ejectment  was  oommenoed  by  MoCorty 
gainst  plaintiffs  in  error  for  a  lot  of  nineteen  acres 
of  land  in  Madison  county.  The  material  facts  are: 
On  the  28tli  of  April,  1866,  Wm.  O.  Hutchinson, 
administrator  of  Joseph  Fogg,  deceased,  obtained  before 
a  justice  of  the  peace,  judgment  against  C.  T.  Knight 
et  alt.,  for  three  hundred  and  seventy-three  doUars  and 
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thirty-two  cents.  Bxeoutioo  was  issuei)  and  levied 
apoa  Uie  land  in  buH  as  the  property  of  Knigbt. 
JudgDtent  of  condemnation  having  passed,  the  fand  wag 
aold  on  the  21st  of  Maroh,  1868,  and  purchased  by 
Hatohinson  at  the  Bum  of  bis  judgment.  On  the  1 1th 
of  August,  1866,  W.  8.  Calloway  obtained  judgment 
i^inet  Knight  for  914.70,  and  on  the  2lBt  of  March. 
1870,  Calloway  transferred  his  judgmeut  to  H.  W. 
McOorry.  On  that,  McCorry  paid  to  Hutchinson  the 
amount  of  his  bid,  etc.,  credited  his  Judgment  in  full, 
and  paid  the  balance  of  the  ten  per  ceut.  required  by 
statute  to  the  olerk  of  the  circuit  conrt,  taking  his 
receipt  as  well  as  the  receipt  of  Hutchinson,  which  latter 
receipt  recites  all  the  facts  ordinarily  necessary  in  case 
of  redemption.  Upon  the  production  of  this  paper, 
sheriff  Perkins  executed  a  Heed  to  McCorry,  rectting 
«tl  necessary  facts.  The  levy  ana  sale  were  made  by 
L.  Newton,  deputy  sheriff,  appointed  by  •  Perkins. 
Shortly  after  the  sale  and  before  the  redemption  by 
McCorry,  Knight  died;  an  administrator  upon  his  es- 
tate was  appointed ;  there  was  no  revivor  of  the  Cal- 
loway jodgmeDt  assigued  to  McCorry ;  the  written 
notice  of  sale,  if  any,  served  upon  Knigbt  ia  lost. 
It  is  insisted  by  plaintiffs  in  error,  that  the  recitals 
in  the  deed  of  the  sheriff  to  McCorry  of  the  service 
of  noUoe,  are  not  sufficient  evidence,  nor  in  fact  'prima 
faxde  evidence  of  the  service  of  notice  on  Knight  the 
owner,  who  was  in  the  possession  of  the  land.  We 
•re  relieved  of  a  consideration  of  this  question  by  the 
proof.  The  deposition  of  the  deputy  sheriff  shows 
21— VOL.  9. 
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him  to  have  no,  or  very  little,  reoolleotioD  of  the  <Ar~ 
onmatances  of  the  sale,  his  memory  had  been  destroyed 
by  paralysis.  Gen.  A.  W.  Campbell  proves  that  he 
was  attorney  for  Hutchinson  and  prepared  the  notioe 
of  sale  in  striot  aooordanoe  with  the  statnte,  gave  it 
to  the  depaty  sheriff,  with  minute  instructions  as  to 
its  service;  that  the  deputy  sheriff  left  his  office  and 
in  an  honr  thereafter  or  less,  Knight  came  in  very 
much  exited  and  said  to  him,  "  I  suppose  yoo  are 
going  to  sell  me  out"  This  was  the  first  time  Camp- 
.  bell  and  Knight  had  ever  spoken  together  upon  the 
subject.  These  &cts  are  to  us  oonotusive  proof  of  the 
service  of  the  notioe. 

It  is  next  objected,  the  certificate  of  sale  was  not 
transferred  to  McCorry,  nor  was  the  sheriff  authorized 
and  directed  to  make  him  a  deed.  This  is  answered 
by  the  receipt  of  Hutchinson  reciting  every  &ot  ne- 
oessary  4o  show  a  complete  redemption  from  him. 
Upon  the  productioD  of  that  paper  a  oourt  of  ohanoery 
would  have  compelled  tbn  sheriff  and  Hutchinson  to 
have  done  everything  needed  to  perfect  the  title  in 
McCorry.  What  the  taw  would  have  compelled  them 
to  do,  they  might  have  done  voluntarily.  The  court 
charged  the  jury,  "the  plaintiff  was  not  legally  enti- 
tled to  redeem  the  land;  that  Hutchinson  could  law- 
fully have  refused  to  allow  the  plaintiff  tA  redeem  the 
land,  until  said  Calloway's  judgment  was  regularly  re- 
vived against  the  heirs-at-law  of  Knight,  to  whom 
the  right  of  redemption  descended  upon  the  death  of 
C.  T.  Knight.  But  Hulohinson  could  waive  the  legal 
objection  to  the  plaintiff's  right  to  redeem,"  etc. ;    "  that 
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the  legal  efiect  aod  operations  of  HutohinsoQ's  aooept- 
■uic«  of  bis  bid  and  ioterest  from  plaintiff,  eto.,  was 
not  a  teohnioal  redemption,  but  Bimply  an  assigDment 
by  Hatohinaon  of  his  right  to  and  interest  in  the  land." 
Under  this  charge  there  was  verdict  and  judgment  for 
the  plaintiff.  While  we  are  of  opinion  the  merits  dt 
the  case  have  been'  attained  and  the  judgment  a  proper 
one,  we  think  the  oharge  erroneous.  His  honor,  the 
^rouit  judge,  followed  the  rule  laid  down  b^  Judge 
Greene  in  MioU  v.  FaUon,  4  Yer.,  10,  viz:  "When 
lands  of  the  ancestor  have  been  sold  and  purchased, 
and  the  equity  of  redemption  descends  to  the  beirj  a 
jadgment  creditor  of  tbe  ancestor  is  not  entitled  to 
redeem  from  the  purchaser,  according  to  the  provisione 
of  the  act  of  1820,  until  the  plea  of  fully  adminis- 
tered is  found  for  the  personal  representative  and  a 
judgment  had  against  tbe  heir  upon  a  soire  faoiaa." 
By  the  act  of  1841-2,  ch.  6,  see.  9,  substantially  the 
act  of  1820,  carried  into  the  Code  by  seotion  2130, 
it  is  provided :  "  Real  estate  sold  for  debt  and  made 
redeemable,  shall  ooDtinue  redeemable  to  the  debtor  and 
hifi  creditors  for  two  years  after  the  sale,  upon  tbe 
terms  aforesaid,  no  matter  how  often  it  may  hav« 
been  previonaly  redeemed."  There  is  no  provisioa 
for  the  revivor  of  tbe  judgment  of  the  creditor  in  tha 
event  of  the  debtor's  death.  It  is  only  the  right  "dt 
the  ancestor  that  descends  to  the  heir;  tbe  statute  giv- 
ing the  right  of  redemption  to  the  debtor,  gives  • 
similar  right  to  creditors.  The  induoements  or  causes 
{nv>mpting  the  conference  of  these  two  rights  are  very 
different    and  distinot;    the  one  to    enable    Ike    Atbtot 
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to  regain  his  land,  the  other  to  enable  the  oreditor 
to  secure  Lie  debt;  to  do  either  of  which  things,  Te- 
demption  mn&t  be  from  the  purchaser.  It  is  well 
settled  in  this  State,  that  the  purchaser  is  the  legal 
owner  of  the  property  sold  under  execution,  by  virtue 
of  the  deed  from  the  sheriff,  subject  to  the  equitable 
righta  of  the  debtor  to  repurchase,  upon  the  terms  of 
the  statute,  and  it  is  this  equitable  right  to  repurchase 
that  deecends  to  the  heir  and  this  alone,  which  in  no 
way  inierferes  with  the  statutory  right  of  a  creditor 
to  redeem.  As  clearly  intimated,  these  two  rights  of 
redemption  exist  independently  of  and  in  no  manner 
affected   by   each   other. 

We  are  unable  to  see  how  the  right  of  a  creditor 
to  redeem  the  legal  title  can  be  interfered  with  by 
the  descent  of  the  debtor's  equitable  right  to  repur- 
chase, if  the  rule  announced  in  BMioti  v.  PaUon  be 
adhered  to.  It  amounts  to  a  virtual  repeal  of  the 
statute  giving  the  right  of  redemption  to  the  credito  r 
in  all  cases  where  the  debtor  dies  after  the  sale  and 
before  redemption.  Under  that  rule,  a  suit  to  revive 
must  be  instituted  against  the  personal  representative. 
This  necessarily  cousames  time.  When  that  has  been 
ended  and  the  return  of  nvHa  bona  made,  then  a  anit 
against  the  heirs,  so  that  by  the  lime  all  these  things 
have  been  done,  the  two  years  given  within  which  to 
redeem,  will  ordinarily  have  expired,  and  with  them 
the  right  of  the  creditor  to  redeem.  In  our  opinion, 
the  case  of  Eltiott  v.  PaUon  was  based  upon  a  confb- 
(don  of  the  redemption  rights  of  creditors  with  that 
of  the  debtor,  and  a  failure,  to  recognize  them  to  be, 
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w.  they  oertainly  ue,  s«pu«te,  diatinot  aod    iDdflpend- 
«Dt    rights    io  each  to    acquire    the  legal    title  of  the 
laet    parobase  or    redeeming    creditors,  without  ia  any 
tnanaer  obetrocting  the  equitable  rights  of  the  otJier. 
Affirm   the  jadgmeat. 


0.  WooLDBiDOE,  Assigoee,    v.    Jesse  W.  ami  John  F. 

Page,  Ex'rs,  et  al. 

1.  Statute  of  Likttationh.     Extmilor^  and  admininiraiort.     Intoheni  prty- 

eudinga,  Chaaeery  pradiet.  Judgmaii  on  aiU  againtt  Eieevior  wUhU 
team  yean.  BiB  filed  <^Ur  ittien  yeart  lo  aJgtel  rtaity.  Where  suit 
agsioBt  %  penonal  representative  is  brought  irithin  the  time  pre* 
Bcribed  b;  law  for  such  actions,  the  bar  of  the  itatata  is  Baved  m  to 
the  whole  aaeele  of  the  entate,  embracliig  realtj,  descended  to  the 
h^r,  which,  apon  eihaostioD  of  the  peraonalt?,  ma;  be  reached  bj 
bill  in  chaocer?  for  that  purpone,  filed  more  than  seven  jears  after 
death  of  the  testator,  the  running  of  tlie  statnte  being  defeated  by  the 
commencement  of  the  original  auit  within  two  and  a  half  years  from 
the  qaaliflcatioD  of  the  executor,  which  was  diligently  prosecated  to 
judgment 

Cases  cited:  Smith  o.  Hickman'- Heirs,  Cooke's  a,  329;  Pear.  Wag- 
goner, 5  Haywood,  1 ;  JiAngon  v.  Dew,  5  Hajwood,  224 ;  Peck  e,W»t- 
Bon's  Heira,  M.  «  Yer.,  353;  Williams  ..  Conrad,  11  Hum.,  412; 
Stone  V.  Sanderg,  I  Head,  249 ;  Enrles  v.  Earles,  3  Head,  3fl6 ;  Wayne 
Davidson  c  Evans,  Adm'r,  «(  bU.,  MS. ;   Venahle  v.  Ertill,  MS. 

Code  cited :    Sections  61,  2252,  2281,  2786. 

2.  Sake.      Soim.     Suprtme  Owl      Seire  faaot..     The  judgment  creditor 

in  this  case  sued  out  a  acire  /ocuu  in  the  sapreme  coort,  against  the 
heirs,  to  show  cause  why  the  judgment  should  not  be  revived,  and 
satiafied  out  of  the  real  «rtate  descended  to  them.    The  court  say: 
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To  a  teir«  faaat  Boed  ont  by  &  judgment  crsditor,  to  lubjecn  the  realtf 
dencended  to  the  heir,  the  latter  ma^  make  all  defenaea  that  irete, 
conld  or  should  have  been  made  b;  the  personal  repieeentative  in  the 
original  action,  the  jndgment  agninEt  the  personal  repKaentatlve  be- 
ing onl J  frima  jSieie  evidence  of  indebtedDeiR  agunat  the  heir.  He 
may  also  make  an  isoue  with  the  pereoDat  representative  as  to  the 
mismanagement  and  waste  of  the  personal^.  It  is  doubtful,  there- 
fore, whether  the  supreme  court,  a  court  of  appellate  Jurisdiction  only, 
has  jurisdictioD  of  such  writ  of  tart  /aaiu.  In  this  case  ^e  queetion 
need  not  be  decided,  because  there  was  ito  plea  of  fotly  sdminislered 
in  the  original  action,  without  which  there  can  be  no  further  proceed- 
ing at  law  against  the  heir. 

FSOH   SHELBT. 


Appeal  Irom  the  Chancery  Court.  B.  J.  Mobqan. 
Cbaacellor. 

Gahtt  &  Patterson  and  Metcalf  &  Waleee  for 
plaintiff. 

Vance  &  Ahdersoh  and  Humes  &  Postoh  for  de- 
fendants. 

TuRNEY,  J.,  delivered   the   opinion   of  the   court. 

In  March,  1867,  W.  M.  Folwell  died,  teeUte,  in 
Shelby  county.  Defendants  qualified  aa  ezeontois  of 
his  will  in  April,  1867.  P.  G.  Meath  brought  Bait 
for  a  debt  alleged  to  be  due  fnmi  the  testator,  at  the 
September  term,  1876,  of  this  court.  Judgment  was 
recovered  against  the  executors  for  1 23,633,  in  the 
name  of  Wooldndge,  assigoee,  etc.,  of  Meath.  On  the 
4th  of  December,  1876,  Wooldndge  filed  a  bill  in  the 
chancery  court  at  Memphis,  agaiuet  the  executors  and 
devisees   of    Folwell,   alleging  the   foregoiDg    facts,   and 
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ftlso,  that  the  personal  assets  were  exhausted,  and  pray- 
ing a  sale  of  real  estate  for  the  satisftction  oF  the 
jodgmeot.  The  bill  was  demarred  to  upon  the  ground 
tiiat  it  was  barred  by  the  st&tate  of  limitations  of 
seven  years.  Demurrer  was  sustained,  and  the  cause 
appealed.  At  the  April  term,  1S77,  of  this  court, 
Wooldridgfl  sued  out  a  adre  faciaa  against  the  devisees 
of  Folwell,  to  show  oause  why  the  judgment  should 
not  be  revived  to  be  satisfied  out  of  the  real  estate 
devised  to  them.      The  causes  are  heard  together. 

We  think  the  objections  to  the  jurisdiction  on  the 
aeire  fcmas  is  well  taken.  In  answer  to  that  writ, 
the  parties  defendant  may  not  only  make  all  the  de- 
fences that  were,  could,  or  should  have  been  made  by 
the  executors  to  the  original  action,  but  may  also  make 
an  issue  with  the  executors  as  to  their  management 
and  waste  of  the  personalty,  the  judgment  against  the 
ezecatora  being  ouly  prima  facie  evidence  of  the  in- 
debtedness i^inst  the  devisees;  and  while  the  inqui- 
ries thus  involved  can,  perhaps,  only  be  bad  in  a 
court  of  original  jurisdiotiou,  yet  we  are  saved  an 
investigation  aud  determination  of  the  question  by  the 
&ct  that  there  was  no  plea  of  folly  administered  in 
the  suit  at  law,  without  which  do  proceeding  at  law 
can    DOW   be   had   against   the   heir  or   devisee. 

The  demurrer  to  the  bill  k  based  upon  sections 
2281  and  2786  of  the  Code.  The  first  is  in  Art.  13, 
entitled,  "  Limitations  of  suits  against  personal  repre- 
sentatives," and  in  the  wonls,  "  Infants,  persons  of 
unsound  mind,  and  married  women,  may  bring  their 
several    actions    within  one  year  after  the    removal  of 
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their  diaabilitieB,  notwithstaadiiig  the  l&pse  of  said  pe* 
riods  of  two  and  three  years,  so  that  aiich  suit  be 
brought  withiD  seven  years  after  the  death  of  the 
debtor,  if  the  cause  of  actios  aocrued  io  his  lifetimei 
or  otherwise,  witbio  seven  years  from  the  time  the 
cause  of  action  accrued."  The  other  is  in  Art.  3, 
under  the  title,  "  Limitations  of  actions  other  than  real," 
and  in  the  words,  "But  alt  actions  i^ainat  the  per- 
eonal  representative  of  a  decedent,  for  a  demand  against 
such  decedent,  shall  be  brought  within  seven  years 
after  his  death  notwithetanding  any  disability  existing, 
otherwise  they  will  be  forever  barred."  These  two 
seotiona  and  the  act  of  1715,  ch.  48,  sec.  9,  except 
the  drst  clause  of  sec.  2281,  containing  a  saving  in 
favor  of  persons  under  disability  and  which  is  a  pro- 
viso from  the  act  of  1789,  oh.  23,  sec.  4.  Many  au- 
thorities are  cited  by  solicitors  for  defendants — the  first 
being  the  case  of  Smith  v.  Hiokman'a  heirs,  Cooke's  R., 
329.  The  facts  of  that  case  are,  the  ancestor  of  the 
defendante,  sometime  in  the  spring  of  1789,  executed 
an  obligation  to  the  complainant  binding  him  to  con- 
vey six  hundred  acres  of  land  in  a  reasonable  time. 
The  ancestor  died  in  1791,  leaving  defendants  his  heirs- 
at-law.  Administration  of  bis  personal  estate  was 
committed  to  his  wife  and  two  other  persons.  The 
obligation  had  not  been  complied  with;  the  defend- 
ants refused  to  satisfy  it;  a  large  estate,  real  and 
personal,  had  descended  to  them;  the  bill  sought  a 
specific  performance,  and  was  filed  more  than  seven 
years  after  the  death  of  the  ancestor,  and  waa  the  first 
and  only  suit  ever  instituted    npon    the    obligation    to 
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oonvey.  The  acts  of  Umit&tionB  of  1716  and  1788 
were  relied  od  by  tbe  defendants  as  a  bar.  Id  that 
case  .the  only  queetion  discussed  and  decided,  that  in 
aay  way  aids  in  the  ioveatigations  now  before  ns  is, 
whether  the  statate  of  seven  years  protected  ^«  heir 
as  well  as  tbe  peisonal  representative,  the  coart  hold- 
ing that  it  protects  the  one  as  well  as  the  other; 
that  statutes  of  limitations  are  made  fur  the  peaoe  and 
qniet  of  the  people.  This  holding  was  in  response 
to  the  position  of  oomplainants,  that  no  statntee  of 
limitAtions  did  or  conld  apply  in  the  particular  case. 
It  is  to  be  observed  further  of  that  case,  the  tiine 
within  which  to  sue  the  personal  representatives  had 
elapsed — no  suit  had  ever  been  brought  agaioet  them, 
nor  could  it  have  been  maintained  at  the  date  o(  the 
filiog  of  the  bill.  The  case  of  Lewis'  Ex'r  v.  Hick- 
man's heirs  and  adm'rs,  is  very  similar  to  8mUh  v. 
Sickman,  and  was  determined  upon  its  authority.  No 
suit  was  instituted  until  after  tbe  lapse  of  seven  years 
from  the  death  of  the  ancestor  and  intestate.  In 
Pea  V.  Wc^oner,  5  Hay.,  1,  the  bill  charged  that  the 
complainant,  an  administrator,  paid  debts  due  from  the 
intestate  to  a  considerable  amount  more  than  the  as- 
sets which  came  to  his  hands,  and  prayed  to  be  re- 
imbursed out  of  the  real  estate  which  descended  to 
the  heir.  The  intestate  had  been  dead  more  than 
seven  years,  and  no  suit  brought  within  that  period 
after  the  death.  The  claim  was  held  to  be  barred, 
and  we  think  properly.  By  the  payment  of  the  debts, 
the  administrator  placed  himself  in  no  better  condition 
than  were    the    creditors    to    whom    he   paid ;     he   watt 
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merely  substituted  to  their  rights  and  restrictions,  and 
most,  as  they  would  have  been  required  to  do,  have 
ioatituted  prooeedinga  for  the  recovery  of  these  debts 
within  the  time  prescribed  by  the  statute.  Johnaon  v. 
Due,  5  Hay.,  224,  holde  the  words,  "shall  make  their 
olum,"  means  shall  bring  their  suit  within  seven  years 
or  otherwise  be  barred.  In  Feok  v.  Watson's  heirs, 
M.  &  Yet.,  353,  a  judgment  had  been  obtained  against 
the  administrator  in  June,  1811,  and  no  steps  taken 
to  subject  real  estate*  descended  to  the  heirs  for  more 
than  seven  years,  and  perhaps  as  much  as  fifteen  or 
sixteen  years  elapsed  after  the  judgment  gainst  the 
personal  representative,  before  suit  against  the  heirs. 
The  case  was  determined  by  this  court  in  182S,  when 
there  was  no  delay  or  canse  for  delay  in  the  disposal 
of  causes.  The  debt  was  lost  by  laches,  and  not  by 
aoy  statute  of  limitations.  WiUiama  v.  Conrad,  1\ 
Hum.,  412,  holds  that  a  person  claiming  a  life  interest 
in  slaves  agreed  to  be  conveyed  upon  certain  trusts 
by  a  person  who  afterwards  dies,  may  be  barred  by 
fiulure  to  assert  the  claim  against  the  estate  within 
seven  years  after  the  death.  In  Stone  v.  Sanders,  1 
Head,  249,  administration  was  granted  in  March,  1848. 
No  suit  ever  brought  against  the  administrator.  In 
October,  1857,  nine  and  a  half  years  after  the  ap- 
poiDtmeot  of  the  administrator,  a  bill  is  filed  to  sub- 
ject slaves  or  the  proceeds  of  the  sales  in  the  bands 
of  heirs  to  the  payment  of  debts.  There  was  a  de- 
murrer and  the  bill  dismissed.  EarUs  v.  Eariea,  3 
Head,  366,  decides,  "  it  the  purchase  money  to  acquire 
title  to  land   is  paid  by  one  person,  but  the  title  made 
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to  another,  and  the  party  in  whom  the  legal  title  is 
vested  dies,  soit  to  eatablieb  a  trnat  must  be  institated 
within  seven  years  after  the  death  of  such  party,  or 
the  claim  will  be  barred  hy  the  act  of  1715."  In 
the  case  of  Wayne  Davidson  v.  JShanf^  adm'r  el  al., 
mannacript  opinion  by  Deaderick,  C.  J.,  the  death  was 
in  1864 — administration  granted  in  1865.  No  suit  ap- 
pears to  have  been  against  the  administrator,  and  the 
bill  to  subject  land  was  filed  in  1874,  ten  years  after 
the  death.  In  VenabU  v.  EatiU,  and  LougkmiUer  t. 
E^iU  &  Venable,  the  debtor  died  in  1857;  the  bill 
filed  to  reach  the  real  estate  in  187-,  with  nothing 
to  show  as  against  the  heirs  any  suit  or  judgment 
against  the  administrator.  In  this  last  case,  the  writer 
of  this  opinion  having  been  of  counsel,  took  no  part 
in  its  consideration,  but  was  present  at  the  consulta- 
tion, and  distinctly  remembers  the  conclusion  was  con- 
oarred  in  for  the  reason  already  stated,  and  the  further 
reason  that  assets  were  in  the  bands  of  the  adminis- 
trator. In  view  of  these  facts  it  was  determined  to 
be  unnecessary  to  pass  upon  the  question  of  the  stat- 
□te   of  limitations. 

In  all  the  foregoing  cases  it  distinctly  appears, 
either  that  there  never  had  been  suits  instituted  against 
the  personal  representative  and  judgment  obtained,  or 
if  there  bad  been,  more  than  seven  years  had  been 
allowed  to  elapse  between  the  time  of  the  obtention 
of  such  judgment  and  the  institution  of  proceedings  to 
reach  the  lands  descended  or  devised.  In  none  of 
tihem  is  the  question  involved  in  this  case  presented. 
By    onr    statute.  Code,  sec.  51,  the    word  "property" 
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"  includes  both  personal  and  real  property."  By  sec 
2252  of  Code,  "Every  debtor's  property,  except  saoh 
as  may  be  especially  exempt  by  law,  is  assets  for  tlia 
ealdafaotion  of  all  bis  debts."  It  is  well  established; 
both  by  statutory  eDactment  and  judicial  decision,  that 
personal  property  is  primarily  liable  for  the  payment 
of  debts,  and  in  cases  of  claims  against  the  estate  of 
dead  men,  the  personalty  in  the  bands  of  Uie  repre* 
sentative  must  be  exhausted  before  lands  in  the  hands, 
of  the  heir  or  devisee  can  be  reached  to  satisfy  such- 
claims  or  debts;  this  being  so,  the  personal  repr»> 
sentative  must  be  first  called  ou  by  suit  to  pay  debts 
due  from  his  testator  or  intestate.  Whether  he  has 
the  assets  with  which  to  pay,  must  be  determined  or- 
dinarily by  the  result  of  the  suit  against  him,  and 
perhaps  by  the  return  of  nulla  bona  to  '  execution 
process.  The  heir  has  the  right  to  demand  that  all 
this  shall  be  done  before  he  is  vexed,  and  even  then 
he  may  contest  ai  inUio  the  claim  of  the  creditor  and 
the  admioiBtratioD  of  the  representative  before  his  de* 
scent  cast  can  be  interrupted.  In  this  case  suit  waa 
brought  in  time  and  prosecuted  to  its  termination  with 
diligence  without  delay,  upon  the  discovery  of  a  want 
of  personal  assets  to  pay  the  debt.  This  bill  is  filed 
to  reach  the  real  estate,  which  is  oaaefe  for  the  payment 
of  debts.  Every  step  has  been  taken  without  laohet 
or  delay  on  the  part  of  complainant  to  seoure  hia 
debt ;  he  made  his  claim,  and  brought  his  suit  in  the 
time  allowed.  We  are  of  opinion  the  statute  means 
to  bar  only  such  claims  as  are  not  demanded  by  suit 
within  the  time  prescribed  after  the  death  of  the  debtor> 
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vbether  broaght  agsioat  the  represeDtative  or  heir ; 
that  the  proper  institution  of  suit  against  the  admin- 
istrator or  executor  vithin  time  will  save  the  bar  of 
the  etatnte  as  to  realty  as  well  as  to  '  personalty. 
There  is  no  provision  in  the  statute  for  a  limitation 
as  to  the  heir  or  devisee ;  it  is  by  construotion  he 
ia  allowed  to  avail  himself  of  this  defense.  The  courts 
have  ooDStroed  the  acts  to  protect  the  entire  estate, 
onlees  suit  is  brought  against  the  representative  within 
a  prescribed  time.  If  we  take  firom  the  statate  book 
the  provisions  for  defense,  because  of  lapse  of  time, 
by  the  representative,  there  is  no  rule  by  which  the 
heir  mayTproteot  his  estate  at  any  length  of  time  from 
the  death  of  the  ancestor.  Then  if  the  proposition, 
that  salt  mast  be  brought  against  the  representative 
within  a  definite  period,  or  the  right  against  the  estate 
be  extiDguisbed  be  true,  we  think  the  converse  equally 
tme,  that  is,  Uiat  the  bringing  of  suit  within  the 
time  prevents  the  bar  as  to  the  entire  assets  of  the 
estate. 

Reverse  the  decree  and  remand  the  cause  for  fur- 
ther  proceedings. 

Judge   Fbebman   diaeenting. 


Bt.  John  V.  Hodges. 


W.  P.  St.  John  v.  Asa  Hodoes  et  aL 

FoKEiQN.  Admmulralion.  BiUs  and  Jioi^.  Cbmity  i^  Slaiet.  Domatie 
enditon.  The  adminigtrstor  in  the  jurisdiction  where  negotiabh 
□oUa  tire  left  at  the  death  of  the  decedent,  ha«  title  Vj  them,  notwith- 
Btsnding  the  debtor  resideg  in  another  jurisdiction  where  there  is  an 
ancillary  adioinistratioii;  and  the  adntinistrator  in  the  jalisdietion 
of  the  debtor's  residence  has  no  title  or  right  to  control  them,  nnleai 
the?  actually  oome  to  his  pooseesion. 

Cate  in  jvdgmeal:  Arnold  died  in  Alabama,  leaving  among  his  aaaets  in 
that  State  certain  notes  on  Hodges,  of  ArkanaaH.  St.  John  becam« 
administrator  of  Arnold  in  Alabama,  and  turned  the  notes  over  to  an 
attomej  in  Tennet<aee  for  collection.  Earl  became  adminiBtrator  of 
Arnold  in  Arkanaaa,  and  sued  Hodg«8  on  the  not«e,  and  afterward^ 
at  the  initanoe  of  the  attorney,  but  without  authority  from  St.  John, 
compromixed  with  Hodges.  Bdd,  that  St.  John  was  not  bound  bv 
the  compromise,  and  could  recover  against  Hodges. 
Cues  cited:  Swancy  ».  Boott,  9  Hum.,  327;  Youngv. O'Neal, 3  Bneed.SB. 


FBOU    SHELBY. 


Appeal  from  the  Chancery  Court.      R.  J.  Mobqas, 
Chancellor. 

H0MB8  &   P06TOH    and    Mbtcau  &  Walker    for 
plaintiff. 

Weight  &  Folkes,    Adams  &  Dixon    and    T.  M. 
Petebs   for   deTendants. 

McFabland,  J.,  delivered  the  opinion  of  the  ootut. 

In  the  year  1866,  A.  W.  Arnold  died  in  Alabama, 
having  bis  domicil  at  the  time  in  that  State.      W.  R. 
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Spencer  was  qaalified  by  the  proper  suthority  of  Ala^ 
bama,  administrator  with  the  will  annexed.  There 
oame  to  said  Spenoer's  handa  four  promissory  notes  of 
$6,000  each,  payable  to  said  Arnold,  on  Asa  Hodges, 
who  at  the  time  and  has  since  resided  in  the  State 
of  Arkansas.  The  notes  were  dated  Slst  Angust,  1865, 
and  fell  dne  severally  the  1st  of  January,  1867,  1868, 
1869  and .  1870.  These  notes  were  left  by  the  testator 
Arnold,  as  may  be  ^fely  assumed,  amoug  his  other 
assets  in  Alabama  at  bis  death,  as  they  soon  after 
came  to  the  hands  of  Spencer  as  administrator.  Spen- 
cer placed  the  notes  in  the  bands  of  P.  T,  Scruggs, 
an  attorney  at  law  of  Memphis,  in  this  State,  for  ool- 
lection.  The  notes  remained  in  the  bands  of  Scruggs, 
and  in  March,  1868,  Spencer  resigned  his  administra- 
tion in  Alabama,  and  the  complainant,  St.  John,  who 
was  nominated  aa  executor  by  the  will,  but  who  had 
renonnced  in  the  first  instance,  was  qualified  adminis- 
trator de  bonie  rum  with  the  will  annexed,  by  the 
probate  court  of  Blount  county,  Alabama.  After  his 
appointment  St  John  visited  Memphis  on  two  ocoa- 
aons,  and  conferred  with  Scruggs  in  regard  to  said 
notes — Scruggs  recognizing  St.  John  aa  the  sucMsessor 
of  Spenoer.  On  the  last  of  these  visits  St.  John  was 
advised  by  Scruggs  to  compromise  the  debts.  The 
testimony  of  Scruggs  and  St.  John  conflict  in  some 
respects  in  regard  to  what  passed  between  them  on 
this  Bubjeot;  they  agree  that  Scruggs  was  not  author- 
ieed  to  compromise  in  the  name  of  St.  John.  St. 
John  testifies  that  he  told  Scrng^  that  he  would  not 
compromise  at  any  sum  without  express  aathority  from 
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tiie  court  tfaat  appointed  him  id  Alabams,  and  «t«o 
from  tlie  widow  and  creditors;  that  he  would  return 
to  Alabama  and  consult  them,  and  in  no  eveat  to 
eompromise  without  hearing  from  him.  Scruggs  testi- 
fies that  St.  John  approved  the  compromise,  thought 
it  best  for  the  estate,  but  would  not  agree  that  it 
should  be  made  in  his  name  without  express  authority 
"from  the  probate  court  of  his  appointment,  but  was 
"willing  the  compromise  should  be  made,  provided  it 
could  be  done  in  anj  legal  mode  so  as  to  relieve 
him. 

These  witoeases  also  differ  as  to  whether  the 
proposition  which  was  finally  accepted,  waa  ever  made 
known  to  St.  John.  On  the  5th  of  September,  1868, 
one  J.  F.  f^rl,  at  the  instance  of  Scruggs,  took  out 
letters  of  administration  from  the  clerk  of  the  county 
oourt  of  Crittenden  county,  Arkansas,  upon  the  estate 
of  Arnold,  Crittenden  county  being  the  residence  of 
HocJges. 

Earl  brought  an  aotion  against  Hodges  and  filed 
a  declaration  upon  the  four  notes  in  question. 
About  the  early  part  of  January,  1869,  Hodges,  Scruggs 
and  Earl  met  in  Memphis  and  oomproraiBcd  the  debts, 
Hodges  paying  |1,000,  and  securing  two  notes  of 
$2,500  each,  payable  to  Earl,  and  the  four  original 
notes  were  delivered  up.  This  was  without  further 
authority  from  St.  John.  Soon  after  being  informed 
of  the  fact,  St.  John  returned  to  Memphis,  took  ont 
letters  of  administraiion,  as  he  charges  in  his  bill, 
upon  the  estate  of  Amol^  in  Tennessee,  and  filed  the 
present  bill,  the  object  of  which  is  to  set  aside  the 
compromise   and   recover   the    amount    of   the   four  ori- 
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ginal  Iiotea,  and  for  this  purpose  to  uttacli  the  money 
paid  by  Hodges,  part  of  which  was  in  the  hands  of 
Scruggs,  and  also  to  atlaoli  cerlaiu  real  estate  of 
Hodges,  which  it  was  alleged  had  been  fraudulently 
conveyed.  It  is  charged  that  the  compromise  was 
without  authority  and  was  procured  by  fraud.  It  is 
further  charged  that  the  appointment  of  Eurl  was  va- 
cated and  rendered  void  before  the  datd  m  the  com- 
promise,  by   the   Arkansas   staiute?:. 

Many  important  questions  have  been  prcHeuted  and 
ably  argued.  The  facts  upon  which  Ihvue  questions 
arise,  so  far  as  necessary,  will  be  mure  particularly 
noticed  in  connection  with  the  several  (juestious.  1st, 
It  is  objected,  that  there  is  no  legal  evidence  that 
St.  John  was  ever  appointed  and  quulihed  an  udminis- 
trator  of  the  estate  of  Arnold,  either  in  Alabama  or 
Tennessee,  and  that  'this  evidence  i«  neee^sfary  in  any 
event  in  order  to  nhoic  title  and  right  of  action  in  the 
complainant,  especially  as  the  notes  (ell  due  and  the 
cause  of  action  accrued  after  the  death  of  Arnold. 
The  omission  to  file  the  letters  was  evidently  au  over- 
sight; the  grant  of  administration  as  charged  in  the 
bill  in  both  States,  is  distinctly  proven  by  parol  tes- 
timony, without  objection  to  the  court  below.  If  this 
question  could  he  properly  raised  without  a  special 
plea,  we  hold,  upon  the  proof,  that  the  character  id 
which  the  complainant  sues  is  established.  The  par- 
ties have  litigated  their  rights  in  this  cause  for  over 
nine  years,  and  they  cannot  now  be  dismi.'^Keil  on  this 
ground  without  a  hearing  upon  the  merits.  lint  a 
2a— VOL.  9. 
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more  important  question  is,  assuming  St.  Joho  to  be 
the  legal  representative  of  Arnold's  estate  in  Alabama 
and  Tennessee,  and  that  Earl  was  the  administrator 
in  Arkansas,  and  that  his  appointment  had  not  bees 
rendered  void  at  the  date  of  the  compromise,  was  h« 
the  legal  owner  of  the  four  notes  in  question?  Who 
had  the  title  and  the  right  of  control  over  these  notes? 
Upon  the  one  hand,  it  is  argued  that  the  notes  were 
btma  noiabUia  in  the  jurisdiction  in  which  they  were 
left  at  the  testator's  death,  that  is,  in  Alabama,  and 
coming  to  the  hands  of  the  administrator  there,  the 
title  vested  in  him,  and  never  having  parted  with  tliis 
title,  he  may  still  maintain  it — although  to  sue  in 
Tennessee,  he  is  compelled  to  administer  here.  On 
the  other  hand,  it  is  argued  that  these  notes  were 
bona  notoMlia  in  the  jurisdiction  of  the  debtor's  resi- 
dence, and  administration  having  been  granted  there, 
complete  control  was  thereby  obtained  over  the  assets, 
and  no  other  authority  could  interfere,  and  the  settle- 
ment made  by  the  legal  representative  of  Arnold's 
estate  in  respect  to  these  assets  cannot  be  questioned  by 
any  other  authority.  Upon  this  question  the  authorities 
seem  to  be  conflioting;  we  do  not  know  that  they 
may  be  reconciled.  But  the  weight  of  authority  and 
of  reason  seems  to  us  to  establish,  that  the  title  to 
these  negotiable  notes  vested  in  the  administrator  in 
Alabama,  where  the  notes  were  left  at  the  testator's 
death ;  they  were  bona  noiabUia  there ;  and  the  ad- 
ministrator into  whose  hands  they  came,  had  title  to 
them,  which  was  transmitted  to  his  successor.  There 
are   many    authorities    holding    that   in   such    cases   the 
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domeatic  administrator  may  asaign  and  transfer  such 
negotiable  securities,  vesting  in  the  aaeignee  a  right  to 
sue  in  his  own  name  thereon.  '  Among  other  eases, 
we  refer  to  Oraee  v.  Hannah,  6  Jones'  N,  C.  Law, 
96.  In  that  o&se,  Judge  Rnffin  said,  "  Bonds,  it  seems, 
are  bona  notabilia  where  the  securities  are  at  the  death 
of  the  intestate;"  and  it  was  held  that  bonds  left  bj 
an  intestate  in  Georgia  oa  a  party  in  North  Carolina, 
eoming  to  the  hands  of  the  Georgia  administrator, 
passed  by  his  assign  meDt,^nd  his  assignee  ooald  main- 
tain an  aotion  in  preference  to  an  administrator  ap 
pointed  in  North  Carolina.  The  same  was  held  in 
LeaJee  v.  GiichriM,  2  Deverenx,  73 ;  also  in  Morrill  v. 
New  England  Ins.  Co.,  lOS  Mass.,  248 ;  see  also,  An- 
drem  v.  Carr,  26  M^.,  (4  Cush.)  578;  DoolUUe  v. 
Levn8,  7  J.  C.  R.,  2  Peters,  239.  This  propositioB 
may  not  be  easily  reconciled  with  the  rule  that  the 
administator  into  whose  hands  the  notes  came,  cannot 
sue  in  another  State,  unless  by  special  legislative  au- 
thority. That  he  may  give  to  hie  assignee  a  right 
which  he  himself  could  not  exercise,  seems  inconrastent; 
yet,    such   seems   to   be   the   law. 

But  it  is  argaed,  that  the  proposition  we  have  an- 
nouiioed  is  inconsistent  with  our  own  cases  of  Swanoif 
V.  Scott,  9  Hum.,  and  Young  v.  O'Neal,  3  Sneed.  In 
the  Qrbt  case,  it  apeared  that  a  party  had  obtained  » 
judgment  iu  Reutuckj  and  died ;  the  debtor  removing 
to  Tennessee,  administration  was  granted  upon  the  estate 
of  the  plaintitf  in  Tennessee,  and  suit  brought  upoo 
the  judgmeot.  It  was  held  that  the  adminiBtrati<» 
was  proper  and  the  actioo   maintfunable.      It  was  said 
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that  debts  of  this  character  were  assets  in  the  juris- 
diction of  the  debtor's  residence,  and  not  in  the  ja- 
riadiction  where  the  payment  happened  to  be  recorded. 
It  was  said,  however,  that  judgments  did  not  stand 
upon  the  footing  of  negotiable  notes.  As  to  the  latter, 
it  was  apparently  conceded  by  Judge  McKinney  that 
they  might  be  assigned  by  an  administrator  so  aa  to 
vest  an  assignee  into  title;  but  he  thought  the  ad- 
ministrator, by  virtue  of  his  title,  could  not  sue  in 
his  own  name  in  another  jurisdiction,  although  his 
assignee  might  if  do  objection  was  made  on  the  groand 
of  a  local  administration.  The  case,  therefore,  does 
not  decide  that  debts  due  upon  negotiable  notes  are 
not  assets  in  the  jurisdiction  where  they  are  at  the 
death    of  the   owner. 

In  the  case  of  Yovng  v.  O'Neal,  3  Snced,  it  ap- 
peared that  Young  removed  from  'Tennessee  to  Illinois 
and  died  there.  He  left  in  the  hands  of  an  agent  in 
this  State  noiea  upon  parties  residing  here.  His  per- 
sonal representative  in  Illinois  came  to  this  State,  and 
O'Neal,  one  of  the  debtors,  paid  him  the,  amount  of 
his  note.  Afterwards  administration  was  granted  in 
this  State  and  suit  brought  against  O'Neal  upon  the 
note.  It  was  held  that  this  voluntary  payment  to  the 
Illinois  executor  was  no  protection.  It  will  be  ob- 
served that  the  notes  were  not  lefl  in  lUinoU,  and 
never  came  to  the  hands  of  the  executor  there ;  on 
the  contrary,  were  in  Tennessee  at  the  testator's  deatii 
and  came  to  the  hands  of  the  administrator  here. 
So   this   case   did   not   decide    that   the   debt   was    assets 
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in   this  State   alone   from   the   hot   that   the    debtor   re- 
sided   here. 

It  is  true,  that  it  was  said  in  both  these  cases, 
and  we  have  so  held  several  times,  that  an  adminis- 
trator is  not  bound  to  go  beyond  his  own  jurisdiction 
to  coHeot  assets  of  the  estate;  his  duty  and  authority 
ate  not  extra  territorial.  We  apprehend,  however, 
that  if  the  debtors  in  such  cases  phould  have  property 
in  the  State  which  might  be  reached  by  process  of 
attachment  or  otherwise,  it  would  be  the  duty  of  an 
adraini)<trator  into  whose  hands  notes  or  evidences  of 
debt  should  come,  to  proceed  to  their  coIli'wHon,  and 
he  would  he  liable  for  not  di>iug  so;  anil  if  the 
debtor  voluntarily  come  within  the  juriadietiou,  lie  might 
be  sued.  So  that  it  results,  that  the  administrator  in 
the  jurisdiction  where  the  negotiable  notes  are  left,  haa 
title  to  them,  notwithstanding  the  debtor  resides  in 
another  jurisdiction,  and  a  voluntary  puyment  made  to 
the  administrator  in  his  own  jurisdiction  would  be 
good,  as  conceded  by  Judge  McKinney  in  Young  v. 
O'Neal;  and  so  the  debtor  might  be  sued  or  his 
property  attached,  if  either  be  found  in  the  jurisdic- 
tion where  the  administration  was  granted.  But  the 
administrator,  notwithstanding  he  has  title,  is  not  re- 
quired to  go  beyond  his  jurisdiction  to  collect  the 
notes.  It  should  be  further  observed,  that  while  the 
residence  of  the  debtor  in  this  Slate  does  not  neces- 
sarily draw  to  its  jurisdiction  the  control  of  negotiable 
paper  not  actually  here,  yet  our  laws  do  not  permit 
a  foreign  administrator,  as  such,  to  sue  in  our  courts; 
and   if  administration  here  be  necessary,  we  will  mal{« 


St  John  «.  Hodges. 

the  dflbtfl  asseta  for  the  benefit  of  domeatio  cred- 
itors, and  not  allow  them  to  be  removed  without  the 
payment  of  our  owd  creditors,  if  there  be  anoh. 

We  hold,  then,  that  St.  John  had  title  to  these 
notes.  The  question  is,  did  he  part  with  the  title? 
We  will  concede  for  the  argument,  that  Earl's  ap- 
pointment in  Arkansas  was  not  vacated,  did  this  ad- 
ministration necesaarily  draw  to  its  jurisdiction  and 
control  these  debts,  without  actual  custody  and  control 
of  the  notes?  The  Arkansas  statutes  allowed  a  for- 
eign administrator  to  sue  there ;  yet,  if  an  adminis- 
trator was  appointed  there  and  the  notes  came  to  his 
hand — especially  if  with  the  consent  of  the  foreign 
administrator — we  should  be  of  opinion  that  his  juris- 
diction would  he  exclusive.  See  Noonati  v.  BradUig, 
9  Wallace.  But  we  hold  that  Earl  would  have  no 
title  or  right  to  control  these  notes  unless  they  ac- 
tually came  to  his  possession ;  his  administration  could 
Bot  necessarily  draw  to  its  control  negotiable  notes  at 
the  time  held  by  St.  John,  who  had  title  to  them 
with  a  right  to  collect,  if  be  could  find  the  debtor 
or  hie  property  in  his  jurisdiction.  We  do  not  say 
that  St.  John  could  have  sued  rightfully  in  Arkansas, 
while  Earls'  administration  existed.  And  this  brings 
OS  to  the  qnesttoo  of  &ot,  whether  Earl  ever  acquired 
custody  or  control  over  the  notes.  We  are  of  opin- 
ion he  did  not;  the  notes  were  in  the  hands  of 
Scruggs,  as  the  attorney  of  St.  John ;  he  was  not 
authorized,  as  we  think  from  the  weight  of  proof,  to 
surrender  them  to  Earl;  we  think  be  never  did  so; 
it  does   not  appear   that    Earl    returned    any    inventory 
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of  these  Dotea;  there  is  nothing  to  show  that  he  ever 
saw  them,  uDlesa  it  was  at  the  time  of  the  compro- 
mise in  the  oity  of  Memphis.  He  states  that  he  was 
told  that  the  compromiBe  was  approved  by  St.  John. 
He  stated  at  the  time  that  be  knew  nothing  of  the 
merits  of  the  compromise,  bat  as  he  had  become  ad- 
ministrator at  the  request  of  Judge  Scruggs,  the  attor- 
ney of  the  Alabama  administrator,  to  assist  in  the 
prosecution  of  the  claim,  he  was  willing  to  comply 
witli  any  arrangement  that  said  administrator  might 
make,  and  he  accordingly  signed  the  papers.  We 
hold  that  Earl  never  acquired  title  to  the  notes,  and 
for  the  want  of  it  the  compromise  was  void,  and  the 
title  of  the  complainaot,  St.  John,  was  not  lost,  and 
he  is,  therefore,  entitled  to  recover  upon  the  original 
notes.  The  answer  of  Asa  Hodges  claims  a  credit 
of  over  $9,700,  money  paid  to  Trezevant  in  discharge 
of  a  lien  upon  the  property  for  whioh  these  notes 
were  given,  and  which  as  between  them  Arnold  was 
bound  to  remove.  This  payment  was  made  before 
the  notes  iu  question  were  executed,  and  the  presump- 
tion of  law  is  that  it  was  allowed  in  the  settlement, 
when  the  last  notes  were  ^ven.  The  original  in- 
debtedness was  for  a  much  lat^r  sum ;  the  credit  is 
only  supported  by  the  testimony  of  Asa  Hodges,  whioh 
ia  excepted  to  and  properly  rejected,  as  it  related  to 
a  transaction  with  Arnold  in  his  lifetime.  The  tes- 
timony of  Peters  is  not  sufficient  to  allow  the  credit, 
and   it   must   be   rejected. 

The     next    question    is    in    regard    to    the     alleged 
frandulent  coDveyanoe  of  the  real  estate  attached,  sita* 
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ated  in  the  city  of  Memphis.  Asa  Hodges  owned 
this  property  and  conveyed  it  to  John  L.  Malooe,  in 
exchange  for  lands  in  Arkansas.  AVhile  owning  the 
lands  in  Arkansas,  said  Asa  Hodges,  on  the  9th  of 
April,  1867,  conveyed  them  to  B.  N.  Hodges,  in 
trust,  to  secure  certain  debts  specified.  Subsequently, 
Asa  Hdilgea  and  Maloue  rescinded  their  trade,  Malone 
again  becoming  owner  of  the  Arkansas  lauds  and  Aaa 
Hodges  of  the  Memphis  property.  Malone,  however, 
instead  of  re-conveyiug  the  Memphis  property  to  Asa 
Hodge?,  convfyed  it  to  B.  M.  ilodges,  in  trust  to 
secure  the  de!>t8  mentioued  in  the  trust  deed  of  the 
9th  April,  1867,  which  lie  had  held  on  the  Arkansas 
land.  Tills  was  said  to  be  in  pursuance  of  an  agree- 
ment made  at  the  time,  by  which  the  creditors  agreed 
to  release  their  lien  on  the  Arkarsas  lands  in  con- 
fideralion  of  the  agreement  that  their  mortgage  was 
to  bo  transferred  to  the  Memphis  property.  It  is  this 
latter  deed  that  is  attacked  as  fraudulent.  It  is  of 
date  the  28th  of  November,  1868.  The  debts  secured 
are  as  follows:  To  the  Okaloua  Savings  Institution 
of  Arississippi,  six  notes  and  bills  as  follows,  to-wit: 
one  note  for  §2,8W,  due  15th  October,  1867;  a  bill 
of  exchange  for  $2,850,  due  15th  November,  1867,  and 
four  notes  to  said  bank  for  §5,000  each,  due  1st  Jan- 
nary,  1869,  1870,  1871  and  1872,  and  a  not«  to  Mrs. 
Kate  Hodges  for  $2,000,  due  the  20th  November,  1868. 
The  bill  charges  that  no  such  debts  were  in  existence; 
that  the  deed  was  a  fraudulent  device  to  cover  up 
the  property  of  Asa  Hodges.  Answers  on  oath  were 
waived.       The    answer    of    Asa    Hodges    averred    that 
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there  was  do  fraud ;  that  the  debts  were  contracted 
aod  were  due  to  the  parlies  named.  The  answer  of 
B.  M.  Hodges,  the  trustee,  avers  that  he  accepted  the 
deed,  for  the  benefit  of  the  creditors  na-ified,  and  has 
reason  to  believe  and  doea  believe  that  the  debts  were 
all  bona  fide  and  are  stitl  so,  except  those  since  paid. 
The  answer  of  the  Okalona  Institution  avers  that  all 
the  notes  and  bills  mentioned  were  executed  and  de- 
livered to  and  are  still  held  by  that  Institution,  and 
are  bona  fide  debts,  and  were  given  for  money  loaned 
by  the  Institution  to  Asa  .  Hodges.  The  answer  of 
Mre.  Kate  Hodges  and  her  hns))and,  Fleming  Hodgea, 
Bay  that  her  note  tor  §"2,000  was  a  just  and  bona  fide 
debt,  but  that  it  has  since  been  paid,  and  they  dia- 
claira  all  further  interest.  It  appears  in  proof  that 
the  note  to  Mrs.  Kate  I  Lodges  was  |>aid  before  the 
deed  was  execulcd,  and  further,  that  thf  uole  lor  $2,8oO 
and  the  bill  of  exchange  lor  §'2,Sr)0  were  all  the 
debts  held  by  the  'Savings  In.slitution  ag-aiusl  Asa 
Ho<lges,  and  these  had  also  been  paid  l)elore  the  deed 
was  executed;  this  is  iu  tact  admitted  in  an  amended 
answer  of  Asa  Hodges.  The  iour  SO, 000  notes  were 
not  held  by  the  bunk,  and  were  never  claimed  as 
<lebts  due  the  institution,  and  the  president,  who  is 
the  srituesa  who  testifies,  says  he  has  no  positive  rec~ 
oUection  of  ever  seeing  the  notes.  He  says  that  his 
information  was,  that  such  notes  were  executed  and 
were  intended  to  secure  the  amounts  sjiecified  to  Capt. 
Wm.  Hodges  and  his  sihters,  who  we  understand  to 
be  the  children  ot  Fleming  Hodges.  Fleming  Hodgea 
testifies   that   these   are   bona  fide  debts,  except   that  one 
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of  th«  DOt«B  baa  been  paid.  He  mya  these  debts 
were  executed  in  settlement  of  debta  due  kirn  from 
Asa  Hodges,  or  from  a  firm  of  which  Asa  Hodges 
was  a  member.  He  says  no  one  but  hinwdf  and  his 
children  have  any  interest  in  these  debts.  la  his 
answer  jointly  with  Mrs.  Kate  Hodges,  he  sets  np  bo 
alum  to  these  debts,  and  in  fact  disclaims  any  interest 
under  the  deed. 

Upon  this  state  of  the  pleadings  and  proof,  «« 
must  hold  that  there  are  no  existing  debts  secored  hy 
this  deed  of  trust.  The  pleadings  claim  that  these 
f5,000  notes  are  due  the  bank.  This  is  clearly  dis- 
proven.  They  cannot  be  allowed  as  debts  due  to 
Fleming  Hodges  under  his  an  a  we  r  and  his  disclaimer. 
Tbey  are  not  satisfactorily  proven  to  be  due  to  any 
one.  The  original  indebtedness,  if  it  existed,  was  in 
favor  of  Fleming  Hodges.  There  appears  an  indefi- 
aite  statement  of  the  president  of  the  bank  upon  in- 
formation, that  they  were  executed  by  the  direction 
of  Fleming  Hodges  and  made  payable  to  the  bank, 
and  were  intended  for  the  benefit  of  his  children. 
The  "  children "  referred  to  are  not  parties ;  the  trus- 
tee does  not  claim  for  them,  if  indeed  it  were  satis- 
factorily proven  that  they  have  a  valid  claim.  All 
the  other  debts  are  admitted  to  have  been  paid  before 
the  deed  was  executed.  The  result  is,  that  the  prop- 
erty was  properly  attached  and  is  subject  to  the  com- 
plainant's  demand. 

The   chancellor's   decree   will    be   affirmed  with   coats 


APBIL  TERM,  1878. 


Brown  v.  HedanaliBD. 


W«.  Bbown  v.  H.  McClanahah. 

Bnj:«  AND  NoTS.       I^eadmg  and  practiee.      Son  at  Jdaum,      A  note 
signed  bj  making  &  mark  maj  be  read  in  evidence,  unlen  theM  is  k 
ptok  of  tun  eHjaetum. 
Code  cited:  Bees.  50,  S»0». 


FBOH   MADISON. 


Appeal  from  the  Law  Court.  H.  W.  McCoEBY, 
Jodge. 

R.  W.  Haynbs   for   plaintiff. 

M.  M.  Bright   for   defendant. 

Deaberigk,  C.  J.,  delivered  the  opinion  of  the  Court. 

MoClanahan  sued  Brown  upon  a  note  signed  by 
Brown  by  making  his  mark.  No  plea  of  non  est  factum 
was  put  in.  The  court  allowed  the  note  to  be  read 
to  the  jury,  to  which  Brown  excepted,  upon  the  ground 
that  the  note  was  not  eo  signed  or  subscribed,  as  to 
make  him  liable  thereon.  Judgment  was  rendered 
for  plaintiff,  and  Brown  has  appealed.  We  are  cited 
to  section  50  of  Code,  which  defines  a  anmber  of 
words  or  terms  therein  used.  In  this  section  it  is 
said   "  Engnature "   or   "  subscription "    includes    a    mark. 


Brown  v.  McClaDfthan. 

the  name  being  wrltteD  near  the  mark  aad  witaessed; 
it  means  that  this  would  constitute  a  "  subscription," 
or  "signature,"  Bnt  we  do  not  understand  the  section 
to  mean,  that  a  party  may  not  bind  himself  by  a 
sot«,  to  which  he  makes  his  mark,  or  signs  his  ini- 
tials, with  the  intent  thereby  to  be  bound.  Defend- 
ant's name  was  signed,  with  his  mark,  to  the  note. 
Suit  was  brought  upon  the  note,  as  the  obligation  of 
defendant;  and  even  if  it  were  a  forged  instrument, 
and  purported  to  be  signed  by  him,  he  could  only 
contest  its  execution  by  him  by  plea  sworn  to.  Code, 
sec.  2909.  Edwards  on  Bills  and  Notes,  says:  "It 
is  not  necessary  that  a  party  should  write  his  name 
on  a  not«  or  under  it  to  bind  himself  as  endorser  or 
maker;  he  may  execute  it  as  effeetuitlly  by  his  initials, 
by  figures,  or  a  mark."  Page  150.  The  defendant, 
in  all  such  cases,  has  ample  security  against  the  claim, 
in  the  right,  if  he  did  not  execute  the  note,  to  plead 
non  eat  factum,  and  throw  the  burden  of  proof  on 
plaintiff. 

Affirm    the  judgment. 


APRIL  TERM,  1878. 


B.  P.  Boyd  v.  W.  Mann. 

PXEADDCO  AND  pEAtTTiCE.  JvdgnifTils  and  deiTeea,  Aciimif,  JnsHee  q^ 
the  ptaee.  An  action  maj  be  inaiutained,  in  the  circuit  court,  on  a 
jadgment  had  before  a  magistrate,  under  which  execution  has  iuaed 
and  levied  apon  land,  and  returned  into  the  cii'cuit  court  for  con- 
deiD  nation. 
Cvei  cited :     Smith  v.  Fearce,  2  Swan,  127 ;     Gardner  v.  Henrj,  6  Col., 


PROM    HAYWOOD. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Jadge. 

A.  D.  Bright  for  plaintiff. 

J.  W.  E.  Moore   for   defendant. 

Deaderick,  C,  J.,  delivered  the  opioion  of  the  court. 

Mann  recovered  two  jadgtnenta  against  Boyd  and 
others,  before  a  justice  of  the  peace  for  Haywood 
oouuty.  Executions  were  issued,  levied  upon  laud, 
and  returned  to  the  circuit  court  for  coudem  nation, 
and  the  land  was  ordered  to  be  sold.  But  no  sale 
was  in  feet  made,  nor  have  the  judgments  been  oth- 
erwise paid.  The  return  of  the  justice's  papers  into 
tlie    circuit    Go)irt   for    oondemuation    of    the    land    did 


Bojd  V.  Mann. 

Dol  eztioguish  or  in  any  manner  vacate  the  judgmeots. 
This  action  was  brought  upon  said  jadgments,  in  the 
cirouit  court,  against  Boyd,  with  counts  upon  jadgment 
in  the  circuit  court,  and  upon  promises  to  pay  the 
judgments  before  the  justice.  Upon  demurrer  the 
circuit  court  ruled  that  the  action  might  be  main- 
tained, and  upon  pleas  of  payment,  n%U  tiel  record  and 
set-off,  verdict  and  judgment  were  rendered  for  plain- 
tiff,  and   defendant   appealed. 

As  before  stated,  we  are  of  opinion  that  the  judg- 
ments before  the  justice  were  still  subsisting  and  op- 
erative, and  that  plaintiff  might  maintain  his  action 
upon  them.  Freeman  on  Judgments,  sees.  432,  474 ; 
2    Swan,    127;    5   Col.,   458. 

Some  payments  were  credited  on  the  judgments, 
and  judgment  was  rendered  for  the  balance  remfuaing 
unpaid. 

There  is  no  error  in  the  record,  and  the  judgment 
of  the   circuit   court   will   be   affirmed. 


APRIL  TERM,  1878. 


JohoBOD    1.    Hall. 


Maey  Johnson  v.  F.  P.  Haix. 

1.  Mak&ibd  Wuhen.      Eiidmte.     CanlmcU.      The  suit  being  against  the 

defendant  personallj,  and  not  m  the  representative  of  her  husband, 
plaintiff  cootd  teetif  j  as  to  a  contract  made  with  the  deceased  hosbaiid. 

2.  Pl.E*i»iNO  AOT)  PBACtrce     Staying  lc«t  papen.     AffidavU.    The  fact 

that  a  party  to  a  sait,  instead  of  the  clerk,  makes  affidavit  of  lose  of 
pspeis,  is  not  reTersible  error. 


FBOM    CBOCKETW. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Jadge. 

W.  F.  PosTON   for   pkintifiF. 

McFarland  &  BoBBiT   for   defendaot. 

Deaderice,  C  J.,  delivered  the  opinion  of  the  court. 

Hall,  in  1870,  verbally  leased  to  Mary  Jofauson's 
husband  some  16^  acres  of  land,  the  reat  of  which 
was  worth  about  $5  per  acre,  for  six  years.  Hall, 
about  January,  1876,  bought  in  the  remainder  of  the 
lease,  having  then,  according  to  their  verbal  oontraot, 
one  year  to  run.  Defendant  Mary  remained  upon 
aud  enltivated  the  land,  and  near  the  close  of  the 
year  1877,  was  removing  from  the  land  a  part  of  its 
products,  some  cotton,  when  Hall  attached  it  for  the 
rent  of  the  year  1877.  Judgment  was  rendered  for 
Hall  and  defendant  has  appealed. 


Johnson  B.  Hall. 

The  suit  origiuated  before  a  justice  of  the  peace, 
where  judgmttit  was  rendered  for  plaintilf,  and  defend- 
ant appealed.  While  the  cause  waa  pending  in  the 
circuit  court,  it  was  discovered  do  aflidavit  for  the 
attachmeot  was  on  file,  and  thereupon  plaintiff  made 
an  affidavit,  that  such  affidavit  was  made  before  issu- 
ance of  tbe  attachment,  and  stating  that  it  had  been 
lost  or  mislaid,  and  could  not  be  found,  and  eshibit- 
ing  a  copy  of  the  same,  and  prayad  that  it  might  be 
substituted  for  the  lost  one.  This  waa  ordered  to  be 
done  by  the  court,  and  exception  was  taken,  because 
the  affidavit  of  the  -loss  was  not  made  by  the  clerk 
of  the  court,  the  custodian  of  the  papprs.  Perhaps 
it  would  have  more  nearly  couJormed  to  the  literal 
requirement  of  the  rule  in  such  cases,  to  have  re- 
qaired  the  clerk's  affidavit,  but  the  file  of  papers  was 
in  court,  and  no  doubt  the  search  was  made  in  the 
presence  of  the  plaintiff  and  court,  and  there  was, 
perhaps,  no  contest  over  the  fact  of  the  absence  of  the 
paper,  but  perhaps  some  question  made  as  to  whether 
there  ha<l  been  an  affidavit  filed  on  the  issuance  of 
the  attachment.  We  think  there  waa  no  reversible 
error  in  allowing  the  substitution  of  the  last  affidavit 
for  the  one  lost.  Upon  the  trial.  Hall  was  allowed 
to  testify  as  to  his  contract  with  Mary  Johuson's 
husband,  over  her  objections.  There  was  no  error  in 
this.  The  suit  was  against  her  in  her  own  wrong, 
not  as  his  representative,  and  she  claimed  under  his 
contract,  and  it  was  competent  for  Hall  to  show  there 
was  no  foundation  for  such  claim.  If  the  six  years' 
lease  was  rated,  Hall  proves  he  had  bought  it,  and  it  also 
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appeared  that  it  had  expired  before  1877,  the  year 
for  which  rent  was  claimed  as  due  from  her.  After 
her  husband's  death,  Hall  desired  her  to  surrender  the 
posseesioD  of  the  land  to  him ;  she  refused  to  do  bo, 
and  cultivated  it  in  1877,  and  Hall  elected  to  treat 
her  as  his  tenant  and  hold  her  responsible  for  reat, 
which   he   had   a   right   to   do. 

The  judgment   will    be   affirmed. 


Andy  Foster  et  al.  v.  The  State. 

Cbuhial  Law.      Bringing  etoUn  •property  into  thit  Slate,      Infamy.       A. 
person  may  be  convicted  under  the  act  of  1875,  ch.  31,  (or  bringing 
■tolen  property  into  tbia  State,  but  tbe  judgment  of  infamy  cannot  be 
prescribed  as  part  of  the  puniiihment. 
Ca«e  cited :    Simpson  v.  The  State,  4  Hum.,  459. 


FROM    SHELBY. 


Appeal  from  the  Criminal  Court.       T.  H.  Logwood, 
Judge. 

Jno.  T.  Mosk    for   plaintiffs. 

Attorney-General  Heiskeli.    for  the  State. 
23— VOL.  9. 


FoBter  «.  Bute. 

Freeman,  J.,  delivered   the   opinion  of  the  oouit. 

An  opinion  was  delivered  some  days  since  in  this 
case,  holding  that  ihe  bringing  of  stolen  property  into 
this  State  was  net  punishable  by  our  courts,  unless 
80  declared  by  statute.  Our  attention  had  not  been 
called  to  the  act  of  1875,  ch.  31,  creating  this  oflfense, 
and  fixing  the  puQiebment,  in  the  case  of  property 
under  fidy  dollars,  at  confinement  in  the  county  jail 
as  a  high  misdemeanor,  and  over  that  sum,  in  peni- 
tentiary for  not  less  than  three  nor  more  than  ten 
years.  Under  that  statute  these  parties  were  properly 
convicted ;  and  the  judgment  heretofore  entered  will 
be  vacated,  and  judgment  below  affirmed.  We  need 
only  say,  that  we  differ  with  the  attorney-general  as 
to  the  necessity  of  passing  this  law,  and  we  think  the 
opinion  of  this  court,  given  by  Judge  Turley  in  Sivq}- 
6on  V.  Tfie  State,  4  Hum.,  459,  the  sounder  law  on  the 
subject — the  learned  attorney- general  to  the  contrary 
notwithstanding.  The  question  in  the  case,  however, 
is,  whether  the  judgment  of  infamy  was  proper.  This 
offense  is  not  included  in  the  list  of  enumerated  cases 
where  infamy  is  prescribed  as  part  of  the  punishment 
in  the  statute  creating  the  offense  and  making  it  pun- 
ishable. We  therefore  hold  that  the  judgment  of 
in&my  cannot  be  inflicted  in  this  case,  and  the  judg- 
ment  must   be    modified    to   this   extent. 


APRIL  TERM,  1878. 


HamiltoD  p.  State. 


David  Hamilton  v.  The  State. 

-CaiXTNAi.  Law,  FiiK  and  a>d».  Bond  and  vcuriiy  for.  Bemedf. 
Where  a  person  has  been  convicted  and  fined,  and  the  court  accept* 
hia  BUTet7  givea  for  the  same,  and  he  ia  thereupon  released,  he  cannot 
be  re-arreeted  at  a  aiihiequent  term,  apou  the  failure  of  the  sheriff  to 
make  the  money,  and  remanded  to  prison  again.  The  court  eaj: 
Where  aecnrit;  is  accepted  b;  the  court  aod  defeodaot  discharged, 
there  being  no  fraud  practiced,  the  ramedj  ia  upon  the  bond  or  r*- 
cogniiaoce  for  tbe  fine  and  coxta. 
Code  cited:    SecUoua  5239,  &2W4I,  5269. 


FROM   OBION. 

Appeal  from  the  Circuit  Court.  Jos.  R.  Hawkins, 
Judge. 

J.  G.  Smith   for  plaintiff. 

Attorney- Gbnebal  Heiskell  for  the  State. 

Deaderice,  C.  J.,  delivered  the  opinion  of  the  court, 

Flaiotiff  in  error  was  convicted  in  the  circuit  court 
of  Obion  county  of  unlawfully  selliog  liquor,  and  wai 
fined,  and  for  the  amount  of  the  fine  and  costs  ad- 
judged against  bira  he  gave  security  and  was  discharged 
from  custody.  Execution  issued  for  the  fine  and  costs 
against  plaintiff  in  error  and  bis  surety,  and  was  re- 
turned "nulla  bona"  to  a  Bubsequent  term.  Upon 
this  return,  the  circuit  judge  made  an  order  for  the 
re- arrest   of  the   plaintiff  in   error,  and  upon   bis   &ilure 
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to  pay  the  fine  and  coBts  adjudged  against  him;  after 
he  had  been  re-arrested,  he  ordered  him  into  the  cns~ 
tody  of  tbe  sheriff  antil  the  fine  and  costs  should  be 
paid  or  secured ;  aod  from  this  judgment  an  appeal 
was  prayed.  The  punishment  imposed  in  this  cause, 
by  the  court,  was,  defendant  should  pay  or  secure  the 
fine  and  costs,  and  the  surety  offered  was  accepted  by 
the  court  as  a  compliance  with  its  judgmeat,  and  de- 
fendant was  discharged.  The  judgment  was  final,  and 
the  court  could  only  use  the  execution  provided  by 
statute  to  enforce  it.  It  was  not  competent  at  a 
subsequent  term  to  that  at  which  the  fine  was  im- 
posed and  security  taken  to  secure  its  paymentj  to 
arrest  the  defeudant  because  the  sheriff  had  failed  to 
collect  the  money  on  the  execution,  and  put  defendant 
in  custody  because  of  such  failure.  The  Code  author- 
ized the  court  to  imprison,  if  fine  and  costs  were  not 
paid  or  security  given;  but  when  security  is  accepted 
by  the  court  and  defendant  discharged,  there  being  no 
fraud  practiced,  the  remedy  is  upon  the  bond  or  re- 
cognisance for  the  fine  and  costs,  and  judgment  thereon 
and  the  execution.  Code,  Sees.  5239,  5240-41,  5269. 
The  judgment  of  the  circuit  court  will  be  reversed, 
and   plaintiff  in  error  will   be   discharged   from   custody. 

I  dissent  from  the  foregoing  opinion.  The  court, 
I  think,  has  the  power  to  enforce  its  judgment,  and 
take  all  steps  necessary  for  the  purpose.  The  fine 
and  costs  have  not  been  paid,  and  are  not  in  faot 
secured.  McFabland,  J. 


APKIL  TERM,  1878. 


Hsjwood  V.  Currie. 


R.  W.  Haywood  &  Wife  et  al.  v.  W.  T.  Cubbie,  Adm'r, 
and  C.  F.  Read. 

Cbascert  Practice.  AdminittralKm.  Adminittralor  m  coUtuum  viA 
dAtor.  If  the  adminiatrittor  collude  with  a  debtor  of  the  estate,  not 
to  collect  a  debt  from  or  to  recover  awtets  from  him,  a  creditor  or  difr 
tributee  of  the  estate  may  file  a  bill  U>  compel  a  Bettiement,  maUng 
the  administrator  and  such  debtor  defendBnta. 


FBOH    HAYWOOD. 


Appeal  from  the  Chancerj-  Court.  H.  J.  LivrNOSTON, 
'ChftDcellnr. 

R.  W.  Haywood   for   plaiotifis. 

A.  D.  Bright  and  Lea  &  Baynes    for   defendants. 

Deadebick,  C.  J.,  delivered  the  opinion  of  the  conrt. 

The  bill  in  this  case  was  filed  on  the  9th  February^ 
1876,  ID  the  chancery  court  at  Brownsville.  Com- 
plainants and  defendant  Read  are  the  distributees  of 
Mrs.  Elizabeth  T.  Read,  deceased,  and  defendant  Cur- 
rie  is  her  administrator.  Mrs.  Read  died  in  May, 
1875,  and  Currie  was  appointed  and  qualified  aa  her 
administrator  in  July  thereafter.  The  bill  charges 
that  defendant  Read  is  largely  indebted  to  the  estate 
of  Mrs.  Read;  that  complainants  had  applied  to  the 
administrator  to  bring  suit  to  comj>el  defendant  Read 
to  account  for  his  dealings  with  and  indebtedness  to 
the   estate,   but  the  said   administrator  "  fails  and  refuses 


Haywood  o.  Cnrrie. 

to  caase  eaid  C.  F.  Read  to  make  aoy  settlement  of 
hb  iDdebtedoeBs  aforesaid,  and  in  fact  is  colluding  with 
■aid  defendant,  so  as  to  enable  hiu  to  evade  the 
payment  of  bis  indebtedness  to  said  estate,  and  refuses 
to  join  in  this  bill  as  complainant."  The  bill  pro- 
oeeda  to  specify  the  amounts  and  items  for  which  said 
defendant  Read  should  be  held  to  account,  and  prays 
for  a  decree  for  such  sum  as  may  be  found  due  and 
for  general  relief  To  the  bill  each  of  the  defend- 
ants puts  in  a  plea,  denying  that  said  administrator  j 
&il8  or  refuses  to  cause  said  C.  F.  R«ad  to  make  | 
any  settlement  of  his  indebtedness  to  the  estate,  and 
also  denying  the  collusion  charged.  The  oomplaioants  l 
thereupon  set  said  pleas  down  for  argument,  and  for 
judgment  of  the  court  upon  their  eufficiency.  And 
the  chancellor  adjudging  the  pleas  good  in  form  and 
substance,  the  complainants  took  issue  upon  them. 
Upon  the  hearing  of  the  issues  made  up  upon  the 
truth  of  the  pleas,  the  chancellor  determined  against 
their  truth,  and  allowed  defendants  to  answer  further. 
But  by  consent  of  complainants  and  by  leave  of  the 
court,  the  defendants  were  allowed  to  appeal  to  this 
court,  and  the  cause  is  here  for  our  determination,  as 
to   the   correctness   of  the   chancellor's   decree. 

The  ground  of  objection  to  sustaining  the  bill  ilk 
this  case  is,  that  a  creditor  or  distributee  cannot  main> 
tain  a  bill  against  a  debtor  to  the  estate,  or  one  hav- 
ing the  funds  or  assets  of  the  estate  in  his  hands; 
but  such  debtor  or  wrongful  possessor  of  such  funds 
or  assets,  is  liable  only  to  the  administrator,  and  he 
alone    has   the    right  to   bring   suit   for   their    recovery. 
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OrdiBaril^,  this  is  true;  bat  to  this  general  rale  there 
are  exceptions,  as  where  there  is  collosioa  between  the 
creditor  and  the  administrator;  or  where  the  latter  is 
insolvent;  and  also  in  cases  of  partnership,  if  the  enr- 
vivors  are  insolvent,  a  creditor  ma^  maintiain  a  bill 
against  the  personal  representatives  of  a  deceased  part- 
ner, and  join  the  survivors  as  parties;  so,  also,  third 
persons,  who  possessed  themselves  of  the  estate  of  the 
deceased,  or  are  his  debtors,  whether  there  be  colln- 
aion  or  not  between  them  and  the  administrator,  may, 
ander  special  circumstances,  be  made  defendants  with 
the  administrator  or  executor,  at  the  suit  of  a  cred- 
itor's legatee  or  distributee ;  and  if  the  executor  or 
administrator  refuse  to  coDect  an  outstanding  debt,  or 
fund  belonging  to  the  estate,  such  a  case  falls  within 
the  principle  of  the  rule.  Story  Eq.  PI.,  sees.  227, 
178   and   notes,   citing   the   cases. 

But  it  is  said  the  evidence  does  not  sustain  the 
finding  of  the  chancellor,  upon  the  issue  of  fact  made 
aj>OD  the  plea.  It  is  true  that  there  is  no  evidence 
of  any  t^reement  or  understanding  between  the  de- 
fendants, that  the  administrator  would  not  seek  any 
recovery  against  his  oo-defendant;  but  there  is  evi- 
dence that  at  the  request  of  part  of  complainants,  he 
refused  to  institute  any  suit  against  defendant  Kead, 
or  to  join  with  them  in  doing  so,  or  to  allow  them 
to  use  his  name  for  such  purpose,  although  they  offered 
to  provide  security  for  the  prosecution  of  the  suit. 
Whether  the  defendant  Bead  is  indebted  to  the  estate, 
or  whether  he  has  any  of  the  assets  belonging  thereto, 
cannot    now    be     determined;     but    the    bill     makes    a 
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prima  faine  case  of  liabilily,  and  the  liability  of  oom- 
pl&iaaots  for  oost,  if  they  fail  to  sustain  the  claim  set 
Qp,  ia  a  sufficient  guarantee  that  the  suit  is  prosecuted 
in  good  faith.  We  cannot  say  that  seven  months 
after  the  grant  of  administration  was  not  long  enough 
to  enable  the  administrator  to  determine  whether  he 
ought  to  bring  suit  against  his  co'defendant ;  nor,  after 
the  lapse  of  that  length  of  time  and  his  refusal  to 
sue,  that  the  distributees  were  bound  to  wait  on  him 
for   any   definite   time   thereafter,   tn   commence   suit. 

Upon  the  whole  case,  we  thiuk  the  ofaancelior's 
decree  was  correct  and  affirm  it,  and  remand  the  cauee 
for   further   proceedings. 


J.  B.  Tatum  c.  E.  B.  Curtis  et  al. 

JtFDQMEHIS  AND  DBCREBi.  0^  and  <^^>.  Service  <^  proeem.  Okm- 
txry  praetice.  A  jiidguient  cannot  be  vacated  in  chancer;,  on  the 
ximple,  iinsuppnrt«d  evidence  of  the  jiidgmcnt  defendant,  that  he  wa» 
not  Berved  with  proeesB,  where  the  writ  showB  the  officer'n  retail), 
though  he  may  not  remember  the  fact  of  service. 


FBOM  CROCKETT, 


Appeal    from   the   Chancery  Court.       John    SokfEBS, 
Chancellor. 
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CoopEB  &  Buchanan  for  plaintiff. 

W.  P.  PosTON    for   defendante. 

McFarland,  J.,  delivered  the   opinion  of  the  oourt. 

Bill  to  enjoin  judgment  rendered  by  a  justice 
against  complainant,  upon  the  ground  that  he  was  not 
Berved  with  process.  The  warrant  shows  a  regular 
service.  The  conaplainant,  in  his  deposition,  says  he 
was  not  served.  The  officer  says  he  has  no  recollec- 
tion aside  from  his  return,  hut  is  satisfied  from  this 
that  he  did  serve  the  warrant,  as  he  was  always  par- 
ticular to  make  his  returns  according  to  the  facts. 
There  is  no  other  and  very  pertinent  testimony;  the 
facts  and  circumstances  are  not  fully  developed.  The 
.  onug  of  proof  is  upon  the  complainant;  his  own  tes- 
timony but  counterbalances  that  of  the  ofGcial  act  and 
testimony  of  the  officer.  It  vuuld  not  do  to  set 
aside  the  judgments  of  courts  and  the  official  acts  of 
officers,  upon  the  simple  denial  of  the  service  by  the 
party   himself,    unsupported. 

Decree   affirmed. 


K  MaT^rum  and  8e;iii 


The  State   v.   Hass  Maboebuh  and  Fbbd  Seyhoub. 

ClUHlNAl.  Law.  Vemie.  iVoperfy  taken  in  one  eoun^  bvi  earned  inta 
onolAer.  The  defendants  inthiacRBe  were,  at  the  time  thej  committed 
the  offense,  prisoners,  and  in  charge  of  an  officer,  who  was  taking 
them  In  Memphis  from  Jacknon,  where  thej  had  been  tried  and  re- 
manded to  Shelby  county  for  rehearing,  and  when  in  Fajette  county 
on  their  way,  they  took  from  the  person  of  the  prosecutor  his  watch, 
and  carried  it  to  Shelby  county.  JIdd,  that  they  were  properly  tried 
in  Shelby  county  for  this  offense,  as  they  knew  they  were  certainly 
going  to  Shelby  county,  under  the  circumstances,  and  the  carrying  of 
the  goods  to  that  county,  in  such  case,  was  not  involuntary. 


FBOM  SHELBY. 


Appeal  from  the  Criminal  Court.  T.  H.  Logwood, 
Jadge. 

Attorney- General  Heiskell  for  the  Slate. 

L.  B,  HoBBiGAN  for  the  appellants. 

Freeuak,  J.,  delivered   the  opinion  of  the  court. 

The  ouly  question  iu  this  case  is,  whether  the  par- 
ties could  be  rightfutly  tried  in  Shelby  county,  the 
original  taking  being  in  Fayette  county.  The  faota 
are,  that  the  parties  were  chained  together,  and  in 
custody  of  the  sheriB  of  Madison  county,  being  carried 
from  this  county  to  the  jail  of  Shelby  county,  to 
which    they   had    be<?n    remanded   by  order   of  the  court 
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for  new  trials  granted  in  their  eases.  The  prosecutor, 
one  Curry,  was  in  the  car  where  the  pHsouerH  were, 
when  the  defendants  got  into  a  difficulty  with  him,. 
and  robbed  him  of  bis  watch  and  chain.  They  car- 
ried it  on  to  Shelby  county,  where  it  was  taken  from 
the  posBession  of  another  prisoner  who  was  along  with 
them  in  the  cars.  It  is  insisted  this  was  not  a  vol- 
ontary  carrying  of  the  property  into  Shelby  county, 
80  aa  to  mnke  the  parties  indictable  in  that  county, 
but   that    Fayette   county   ie   the   county   of    the    venue. 

In  support  of  this  view,  the  case  of  Rex  v.  Simmonds, 
Moody's  Cr.  Cases,  vol.  1,  408,  is  cited.  In  that  case 
the  prisoner  was  indicted  in  the  county  of  Kent  for 
stealing  two  horses.  He  was  apprehended  in  Surrey, 
and  etat«d  he  had  been  to  Dorking  to  bring  the 
horses,  and  they  belonged  to  hb  brother.  The  police 
officer  then  proposed  to  go  to  Bromley  with  him,  in  order 
to  ascertain  the  fact.  After  going  part  of  the  way, 
the  defendant  said  he  had  left  a  parcel  at  some  place 
in  Kent,  whereupon  the  police  officer  went  to  Kent 
with  him.  When  they  arrived  at  the  designated  place, 
the  horses  were  put  up,  and  the  prisoner  escaped,  but 
was  afterwards  arrested  and  tried  in  Kent.  It  was 
held  by  the  judges  of  England,  that  there  was  no 
evidence  of  stealing  in  Kent,  and  that  the  prisoner 
was  only  triable  in  Surrey,  where  the  horses  were 
taken. 

This  is  all  very  well,  but  does  not  meet  this  case. 
Here  the  prisoners  stole  the  articles  while  in  custody 
of  the  sheriff,  with  the  purpose  of  carrying  them  to 
Shelby    coanty,   their    certain    destination.       The    watch 
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aod  chain  were  bo  carried  in  pursuance  of  tbeir  pur- 
pose, 80  that  the  carrying  into  Shelby  wa»  as  mudi 
their  voluntary  act  as  if  they  had  been  free  fron 
custody,  aod  had  stolen  the  articles  in  one  coanty  with 
the  design  of  oarrying  to  the  other — in  fact  it  was 
more  certain  in  this  case  that  the  articles  would  be 
carried  to  Shelby  than  if  they  had  been  free,  aod  the 
purpose  is  equally  clear.  We  do  not  think  this  ob- 
jection tenable,  and  the  proof  being  clear,  the  case  is 
free   from   doubt. 

The  judgment   must    be   a£Brmed. 


Burton  v.  Robinson. 

Brdkmftion.  Salt  of  land.  Heading  and  praOia.  A  tender  of  the 
proper  amount  uf  money,  to  the  piircliafler  of  land,  Mid  under  a  deed 
of  trual,  irith  sn  offer  to  give  the  credit  on  his  judgment,  by  >  batm 

fi<le  creditor,  who  eeekx  to  redeem,  ie  Hufficient  to  secure  hig  ri|^t 
againat  Ruch  purchai^er,  though  the  tender  be  refuted  bj  him. 

Canes  cited:  Hill  v.  Walker,  6  Col.,  433;  Carden  v.  SpillmFUi,  Thomp- 
tion's  Tenn.  CascB,  25. 

Code  cited:     Sectiona  2127,  2128,  2131a. 


FROM   MADISOfc. 


Appeal     from     the     Chancery    Court.       H.  W.    Mo 
CoHBY,  Chancellor. 
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BurtoD  «.  Bobinson. 

Caritthers  &  Mallory   for   plaintiff. 

Campbell  &  Jackson  for  defendant. 

Fbeeman,   J.,   delivered   the   opinion   of   the   court. 

Tbe  questioD  in  this  case  in,  whether  oomplainant 
IB  entitled  to  eaforoe  a  redemption  of  a  certain  tract 
of  land  sold  under  a  deed  of  trust,  and  purchased  by 
defendant,  on  the  3d  of  January,  1876.  It  is  satis- 
fiiotorily  shown  that  Burton,  being  a  judgment  creditor 
of  H.  &  M.  Byrum,  who  were  the  makers  of  the 
deed  of  trust,  tendered  the  proper  amount  to  Robinson, 
who  at  first  agreed  to  accept  it,  and  aflerwards  declined 
to  do  so;  that  he  also  proposed  to  credit  two  judg- 
ments, each  with  four  hundred  dollars,  this  being  more 
Aan  ten  per  cent,  on  the  amount  bid  for  the  land. 
It  is  proper  to  say,  that  complainant  went  further  in 
this  case,  by  executing  a  receipt  for  the  amount  so 
proposed  to  be  advanced  by  him,  acknowledging  it 
before  the  clerk  of  the  county  court,  and  had  it  re- 
gistered. This  was  done  probably  in  compliance  with 
Bee.  2127  of  the  Code;  but  this  cannot  aid  him  in 
this  case,  that  section  only  applying  to  the  bona  JUU 
creditor,  by  judgment,  decree  or  debt  acknowledged  by 
deed,  who  purchases  the  land,  who  may  in  twenty 
days,  propose  to  advance  bis  bid.  The  real  or  main 
qnestion  at  least,  in  the  case  is,  whether  a  tender  of 
the  money  to  the  purchaser,  with  an  offer  to  give  the 
credit  on  his  judgment,  by  a  bona  fide  creditor  who 
seeks  to  redeem,  is  effective  to  secure  his  right  against 
the    purchaser    where    the    tender    is  refused,  but  the 
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credit  is  not  in  fact  in  in  any  way  given  to  the  original 
debtor,  or  entered  on  the  judgment  proposed  to  be 
credited. .  The  reasoning  of  the  judge  delivering  the 
opinion,  in  the  case  of  HtU  v.  Walker  et  aU.,  6  Col., 
431-2,  certainly  goes  to  (he  point  of  holding  that  a 
"creditor  proposing  to  redeem,  must  not  only  give  the 
credit,  but  must  do  this  by  some  positive  act;  and 
if  the  credit  is  not  given  and  proved,  the  right  to 
redeem  is  not  acquired."  The  judge  adds,  "the  actual 
giving  the  credit  is  a  condition  precedent  to  the  ex- 
istence of  the  equity  to  enforce  redemption."  This 
was  said  in  a  case  where  a  judgment  creditor  proposed 
to  redeem,  tendered  the  money,  and  offered  to  credit 
a  sufficient  sum  on  hie  jndgmeot  as  required  by  the 
Code,  the  right  to  redeem  being  denied  and  tender 
refused.  The  question  was  not  in  judgment  befon 
the  court,  however,  as  the  answer  made  no  responee 
to  this  last  allegation  as  to  offer  to  redeem,  and  do 
proof  was  made  of  the  fact,  and  the  court  had  dis- 
posed of  this  question  by  saying,  "  no  proof  being 
made  of  the  alleged  offer  to  credit,  it  cannot  be  taken 
that  such  offer  was  made  or  credit  given."  If  do 
snch  offer  then  was  shown,  the  question  of  the  effect 
of  such  an  offer  made,  when  the  tender  was  refused, 
was  not  before  the  court  for  adjudication.  We  now 
bave  the  case  before  us,  where  such  an  offer  was  made 
at  the  time  of  the  tender  of  the  money,  and  must 
decide  the  question.  By  sec.  2128  of  the  Code,  it  is 
provided,  "a  bona  fide  creditor  who  redeems  from  the 
purchaeer  at  the  sale,  shall  hold  the  property  subject 
to   redemption   by   the   original   debtor   or  any   other  of 
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his  creditors,  upoo  the  same  terms  od  wbich  it  waa 
redeemable  in  the  hands  of  the  first  parchaaer,  or  any 
person  claiming  under  him;  that  is  to  say,  by  the 
party  proposing  to  redeem  paying  or  tendering  to  the 
person  holding  the  land  the  amount  of  money  paid, 
or  credited  by  him  as  aforesaid,  with  interest,  and  also 
agreeing  to  pay  to  the  debtor  the  further  sum  of  ten 
per  cent,  or  more  on  the  sum  bid  for  said  land  when 
sold,  or  crediting  him  with  that  amount  or  more  on 
the  debt  owing  to  him  by  said  debtor."  By  seoiion 
2131a  of  the  Code,  it  is  provided,  that  "the  person 
proposing  to  redeem  shall  always  pay  or  tender  to  the 
holder  of  the  land,  the  amount  of  money  lawfully 
paid  by  him,  with  interest  at  the  rate  of  six  per  cent, 
per  annum;  and  if  he  be  a  creditor,  shall  pay  to  the 
debtor,  or  credit  bis  debt  with  a  sum  equal  to  ten 
per  cent,  or  more,  on  the  sum  bid  at  the  original 
sale,  or  with  a  sum  equal  to  ten  per  cent,  or  more 
upon  the  judgment  of  said  creditor,  at  the  election  of 
the   creditor."       Act   of  1859-60,   ch.    84. 

Taken  literally,  these  sections  certaiuly  require  the 
payment  of  the  ten  per  cent,  or  more,  or  a  credit 
upon  the  judgment  of  this  amount,  in  order  to  effect- 
uate a  redemption.  They  would  seem  to  support  the 
view  of  the  judge  in  the  case  from  6th  Col,  Reps., 
but  on  careful  conaide ration,  we  think  it  is  going  too 
far  to  hold  that  these  sections  require  this  credit  to 
be  given,  where  the  tender  is  refused,  and  the  re- 
demption thus  prevented  in  fact,  and  suspended  for  the 
time,  the  party  bviug  comjielled  to  go  into  a  court  of 
chancery   to   enforce   his   redemption. 


Burton  n.  Robinaon. 

This  suit  iR  brought  against  the  purchaser  alone  of 
the  land;  it  is  a  right  against  him  alone,  and  it  is 
brought  to  compel  him  to  accept  the  money,  and  ef- 
fectuate the  right  which  is  acquired  by  the  tender. 
The  credit  is  but  an  incident  to  the  payment  of  the 
money,   aud    the   sum   to   be    thus    credited     should    not 

fairness  be  credited  in  fact,  unless  the  redemption 
is   completed   by   acceptance   of  the  money  tendered ;     it 

idle  to  require  the  credit,  the  concluding  act,  when 
the  first  has  been  defeated  by  refusal  of  the  purchaser 
to  accept  the  money  tendered.  That  this  was  not  in- 
tended by  the  Statute,  is  shown  by  the  fact,  that  no 
mode  of  giving  this  credit  is  pointed  nut,  nor  does 
the  opinion  we  have  referred  to  indicate  definitely  how 
it  shall  be  done.  In  addition  to  this  we  can  see 
how  it  might  embarrass  the  bona  fide  creditor,  if  re- 
quired to  enter  a  credit  on  his  judgment,  or  give  a 
receipt  to  the  original  debtor  in  advance,  as  he  may 
fell  to  succeed  in  his  suit  for  redemption,  and  then 
be  put  to  the  trouble  and  expense  of  getting  clear  of 
the  credit  or  receipt  thus  given.  If  he  does  succeed, 
then  the  decree  of  the  court  enforcing  his  right  can 
direct  the  credit  to  be  given  and  entered  properly, 
and  this  ought  properly  to  be  done  at  the  end  of  the 
proceedings,  and  not  while  it  was  in  a  state  of  un- 
certainty. For  these  and  others  reasons  that  might 
be  given,  we  think  the  actual  giving  of  the  credit  is 
not  necessary  in  a  case  like  the  present,  in  order  to 
enable  a  party  to  enforce  his  right  to  ledeem,  as 
against  the  purchaser  refusing  the  money  when  tendered. 
A   court   of    equity    in    such   case   can   well    apply    the 
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■Qftxim  that,  what  the  party  proposed  and  offered  to 
do,  and  was  prevented.  Trom  doing  by  his  opponeDt, 
ahall   not   work   him    any    wrong.  '' 

We  find  that  this  court,  in  the  case  of  Garden  v. 
SpUlman  d  ah.,  Thompson's  Tenn.  Cases,  p.  25,  opin- 
ion by  Judge  Greene,  held,  tb^t  '  a  refusal  to  treat 
with  a  party  seeking  to  redeeni,  doea  away  with  the 
necessity  of  an  actnal  tender;  and  also  with  the  ne- 
cessity of  offering  to  credit  the  judgment  as  required 
by  the  statute;  and  on  the  same  principle  we  hold, 
tbe  refusal  to  accept  the  tender  of  the  money  dis- 
penses with  tbe  necessity  of  actually  entering  the  credit, 
the   party   proposing   to   do   so,  if  bis   offer   is   accepted. 

We  think  there  is  nothing  in  the  fact  that  tbe 
jadgments  offered  to  be  credited  were  in  the  name  of 
Burton  and  wjfie.  He  had  tbe  right  to  collect  them, 
or  he  might  be  treated  as  the  agent  of  tbe  wife,  if 
necessary,  in  such  a  case.  Nor  do  we  tbink  there  is 
anything  in  the  exception  to  the  proof  of  a  subsequent 
.tender  a  day  or  two  after  the  day  averred  in  tbe 
bill.  It  was  all  but  a  part  of  the  same  transaction, 
which  tbe  defendant  refused,  and  tbe  particular  day 
was  not   important,  both   being  in  time  allowed   by  law. 

ASBrm   tbe   decree   of  the   chancellor   with   costs. 
24— VOL,  9. 


Walpole  V.  Siato. 


W.  J.  Walpolb  V.  The  State. 

Chimihxl  Law.  KvJ^ux  Una.  SaAon,  4770  of  tiie  Oade  eonttrved.  Tlie 
priaoner  wsi  indicWd  under  Section  4770  of  the  Code  wid  conTicted. 
The  indictment  re&ds  u  follows ;  "  The  defendftnt  on  the  6th  dty  of 
November,  A.  D.,  1677,  in  the  county  and  iurisdictton  aforeeaid,  then 
Mid  there  unlawfully  u>d  feloniously  being  masked  and  in  ditgnue, 
nnlawfuUy  and  feloniously  then  and  there  did  enter  npoo  the  prem- 
iiea  of  one  EUie  DaTia,  in  said  county  aituate,  agaiiut  the  peace  and 
d^mty  of  the  Blate."  The  facts  were,  that  the  priaooer  entered  Ac 
hen-honae  of  the  proeecDtor,  for  the  purpose  of  lUtaling  chickena,  aa 
acknowledged  by  himself.  Hdd,  that  the  iudictment  was  proper  and 
the  conviction  correct. 


FBOM  OIB801T. 


Appe&l  from  the  Circuit  Court  G.  B.  Blaos, 
Judge. 

McDeabhok  &  Ttaee  for  plaiotiff. 

Attobmby-Genebal  H^iskeix  for  die  Bute. 

Sneed,  J.,  delivered  the  opinion  of  the  court. 

Tbe  defeodaot  appeals  iu  error  from  a  ooDviction 
and  judgmeDt  under  what  ia  commonly  called  the  kn- 
klux  law.  The  act  under  which  he  waa  oonyioted  is 
in  the   words    following :    "  If  any    person  or    persons 
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-diegaised  or  ta  mask,  by  day  or  by  Dight,  shall  enter 
upon  the  premiaes  of  another,  or  demand  entranoe  or 
admission  into  the  house  or  inolosare  of  any  oitizeB 
of  this  State,  it  shall  be  considered,  prima  faok,  tb^ 
his  or  their  intention  is  to  commit  a  felony,  and  such 
demand  shall  be  deemed  an  assault  with  an  intent  to 
commit  a  felony ;  and  the  person  or  persons  so  offend- 
ing shall,  apon  conviction,  be  punished  by  imprisoa- 
ment  in  the  penitentiary,  not  less  than  ten  years  nor 
more  than  twenty  years."  Act  1869-70,  ch.  54,  sec.  2, 
T.  &  8.  Rev.,  sec.  4770. 

The  jndiotmenfc  in  this  case  ohargee  that  the  de- 
fendant "on  the  5th  day  of  November,  A.  D.,  1877, 
is  the  county  and  jurisdiction  aforesaid,  then  and  theme 
unlawfully  and  feloniously  being  masked  and  in  dia- 
goiee,  nnlawfoUy  and  feloniously  then  and  there  did 
enter  upon  the  premises  of  one  Ellis  Davis,  in  said 
ooQUty  situate,  against  the  peace  and  dignity  of  the 
■State."  The  facts  are,  that  the  defendant  in  disgniae, 
so  that  be  could  not  be  reoogfi\zeA  until  the  maak 
was  taken  from  his  fiuie,  was  caught  in  the  heu-house 
or  ohicken-ooop  ,  of  the  said  ElUs  Davis,  which  w^ 
upon  the  premises  and  within  the  yard  of  said  Ellis 
Davis,  and  that  when  90  ewrprised  and  captured,  Jhfl 
confessed   his  purpose  to  rob  said  chicken-bouse. 

,.  It  is  insisted  that  the  indictment  does  not  eharge 
any  indictable  offense.  It  is  apparent  t^t  thie  object 
<^  this  statute  was  to  -  repress  a  great  evil  wbitdi  arose 
.  in  Uiis  country  after  tke  war,  and  whidi  grew  to  be 
an  ;ofenaa  of  frequent  occuraenee,   tlhat   of    «vi1J-miadM 


Walpole  V.  SUte. 

and  mischievons  persons  diagutsiog  themselves  to  ternly 
or  to  wrong  those  who  happened  to  be  the  objects  of 
their  wrath  or  resentment.  This  was  &  kind  of 
mob  law,  enforced  sometimes  by  a  multitude  of  vag- 
abonds, who  grew  to  be  a  great  terror  to  the 
people,  and  placed  human  life  and  property  at  the 
mercy  of  bad  men,  whose  crimes  could  scarcely  ever 
be  punished,  because  of  the  disguises  under  which  they 
were  perpetrated.  There  were  laws  already  sufficiently 
rigorous  and  severe  for  the  due  punishment  of  any 
and  all  offenses  which  might  be  committed  without 
disgnises;  and  this  act  of  1869-70  was  intended  to 
strike  at  offenses  committed  in  masquerade;  to  make 
these  more  highly  penal  because  of  the  inherent  diffi- 
culty of  identifying  offenders  who  wore  masks  in  order 
to  secure  immunity  from  detection.  The  mere  entiy 
in  disguise  upon  the  premises  of  another  is  made 
prima  facie  evidence  of  an  intention  to  commit  a  felony, 
and  this  of  itself  is  a  substantive  offense,  from  which 
there  is  no  escape,  except  by  proof  that  there  was  in 
tkct  no  purpose  to  commit  crime.  In  this  case  we 
have  not  only  the  privia  fade  case,  but  the  conclusive 
case  of  an  intent  to  commit  a  felony,  by  the  confes- 
sion of  the  prisoner.  The  very  point  now  made  on 
behalf  of  the  prisoner  was  adjudged  by  this  court  in 
the  case  of  ITk  SUUe  v.  Box  &  Brest,  decided  in  1875, 
MS.,  Jackson.  In  that  case  the  indictment  ohai|^ 
the  defendants  in  the  words  of  the  statute,  with  an 
unlawfbl  and  felonious  entry  upon  the  premises  of  one 
Hall   Hill,   masked    and   in   disguise,  and   demanded  en- 


APRIL  TERM,  1878. 


Walpole  V.  State. 


traoce  or  admittance  into  the  house  or  inclosure  of 
the  sud  Hall  Hill,  with  the  intent  to  commit  a  felony. 
In  that  case  the  indictment  had  been  quashed  be- 
low, and  it  was  adjudged  here  that  it  was  properly 
quashed,  because  in  a  single  count  it  charges  two  sev- 
eral offenses.  "  We  are  of  opinion,"  say  the  court,  "that 
the  statute  makes  it  a  felony  to  enter  upon  the  prem- 
ises of  another  disguised  or  in  mask ;  and  to  demand 
in  mask  or  disguise,  entrance  or  admission  into  the 
boose  of  another,  is  likewise  a  felony;  and  also  to 
denaand  entrance  into  liis  enclosure,  masked  or  dis- 
guised, is  a  felony;  and  the  peri^on  or  persons  doing 
either  of  said  acts  subjects  himself  to  the  penalty  pre- 
scribed in  the  statute."  This  is  the  point  determined 
in  that  case,  and  it  must  be  held  decisive  of  this. 
The  penalties  of  a  violation  of  this  law  are  severe, 
bat  they  have  proved  themselves  wholesome  in  the 
partial  suppression  already  of  one  of  the  greatest  of 
4he  disturbing  elements  of  social  order  in  this  State. 
Affirm  the  judgment. 


Lewis  ti.  HahoD  &  Ooodloe. 


William  Lkwib  ef  cU.  v,  Mahos  &  Goodloe. 

Tj-SVLOKD  un>  Tenant.       Lien.      For  ttippUet  JimMed,       Taianl,  M. 

■      The  act  of  1876,  ch.  116,  givoa  the  luidlerd  a  lien  on  the  crop  for  iw- 

cesBBTj  nippliei  of  food  uid  clotbisg  ftimiBhed  the  ten&nt,  witbont 
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FBOM   CEOCKETT, 


Appeal  from  the  Circuil  Court;  G.  B.  Black, 
Judge. 

CoopEB  &  BucBANAN    for   plaioUffs. 

W.  J.  McFarland   for  defendants. 

Sneed,  J.,  delivered   the  opinion  of  the   ooart. 

This  case  involves  the  oonBtmotion  of  the  acts  of 
1870,  oh.  121,  sec.  1,  and  1875,  oh.  116,  which  gives 
to  the  landlords  a  lien  upon  the  oropa  produced  on 
leased  or  rented  lands,  to  indemnify  them  for  snpplies 
furnished  their  tenants.  The  act  of  1870,  oh.  121, 
6.  1,  is  in  the  words  following:  " Xoy  debt  by  note, 
account  or  otherwise,  contracted  for  sappliea,  imple- 
ments of  industry  (husbandry),  or  work  stook  fiunished 
by  the  owners  of  land,  to  lessees,  or  by  lessees  to 
Bub-tenaDts,  and  used  in  the  cultivation  of  the  crop, 
shall   be   and   constitute   a   lien   upon   the   crop   growing 
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ot  made  daring  the  year  apoa  the  preiDises;  provided 
the  said  lien  is  expTeeely  oontraoted  for  on  the  Hon 
of  the  note  or  writing  between  the  owner  of  the  land 
and  teesees,  or  between  the  lesseea  and  snb-tenanta; 
and  provided  iiirther,  that  the  agreement  or  oontraot 
so  entered  into  shall  not  have  priority  of  lien  oyer 
the  lien  of  the  owner  of  the  land  for  the  rent.'* 
T.  A  S.  Hev.,  sec.  3542a.  The  act  of  1875,  oh.  116, 
is  entitled  An  act  to  amend  an  act  passed  Jannary  12, 
1870,  ah.  121,  see.  1,  granting  faraishers  of  supplies  a 
lien  00  crop,  and  provides  that  chapter  121,  see.  1, 
of  the  act  passed  12tb  January,  1870,  be  so  amended. 
as  to  give  landlords,  in  addition  to  liens  already  given 
them  by  law,  a  further  Hen  on  the  growing  crop  for 
Beoessary  aujtpliea  of  food  and  dothitu/  furnished  tenants 
for  tbemselves  or  those  dependent  on  them,  by  the 
landlord  or  his  agent,  to  enable  the  tenant  to  make 
the  crop;  provided  an  account  of  snch  necessary  sup- 
plies is  kept,  as  the  articles  are  furnished,  and  sworn 
to  before  some  justice  of  the  peace,  before  the  en- 
forcement of  the  lien;  provided  also,  that  this  lien 
^all  be  secondary  to  that  of  the  landlord  for  his  rent. 
The  second  section  of  this  act  provides  that  this  lien 
may  he  enforced '  as  the  landlord's  lien  for  rents;  pro* 
vided  always,  that  the  affidavits  as  above  provided  for, 
shall  be  made  as  to  the  truth  and  jaetice  of  the  ac- 
count, before  the  magistrate  or  clerk  of  the  court  shall 
isene  writs  of  distraint  or  attachment.  Acts  1875,  ch.  116. 
The  facta  of  the  case  in  judgment  are  as  follows; 
The  plaintiff  in  error,  William  Lewis,  in  the  year 
1876,  furnished    Williams    with    supplies    necessary    to 


Lewie  V.  Mabon  &  Goodloe. 

make  the  orop  of  that  year  made  hy  Williams,  the 
tenant,  on  the  land  of  Lewis.  There  was  no  written 
oontract  or  agreeCnent  between  the  parties  tonohing  the 
supplies;  bat  they  were  duly  furnished  and  an  account 
thereof  kept  by  Lewis.  Id  October,  1876,  the  crop 
of  cotton  having  been  gathered,  ginned  and  baled,  it 
was  levied  upon  by  Mahon  &  Goodloe,  under  a  judg- 
ment against  Williams,  and  as  his  property.  After 
this  levy,  Lewis  made  out  an  itemized  aooount  of  the 
supplies  furnished  Williams,  and  had  the  same  duly 
proven,  and  claims  the  cotton  under  the  provisions  of 
the  act  of  1875,  ch.  116.  Upon  a  oase  agreed,  the 
circuit  judge  held  that  the  levy  gave  the  better  right. 
It  is  an  elementary  rule  in  the  construction  of 
statutes,  that  where  there  are  several  enactments  upon 
the  same  subject  matter,  they  must  all  be  considered 
in  order  to  ascertaiu  the  sense  of  either.  It  is  another 
elementary  rule,  that  repeals  by  implication  are  not 
to  be  ftvored,  but  that  the  last  utterance  of  the  leg- 
islative will  upon  any  given  subject  must  be  taken 
as  a  repeal  of  the  former,  if  there  be  such  a  repug- 
nance that  they  cannot  stand  together,  notwithstanding 
there  be  no  express  words  of  repeal.  Now  it  is  man- 
ifest that  it  was  intended  by  the  act  of  1875,  ch.  116, 
to  modify  the  act  of  1870,  ch.  121,  so  as  specially  to 
favor  those  landlords  who  fed  and  clothed  their  ten- 
ants during  the  cultivation  o(  the  crop.  The  act  of 
1870,  ch.  121,  applies  to  supplies  generally  of  whatso- 
ever nature,  and  to  implements  of  industry  aud  work 
stock  furnished,  and  requires  that  the  lien  shall  be 
contracted     for   in     writing;     while    the   lien    given    by 
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the  act  of  1875,  ch.  116,  for  supplies  of  the  absolute 
□ecessariee  of  life,  by  the  express  terms  of  the  statute, 
need  not  be  contracted  for  in  writing,  but  the  same 
is  secured  to  the  landlord  upon  keeping  an  account 
thereof  and  duly  proving   the  same   before   enforcement. 

We  hold,  that  so  far  as  the  supplies  by  a  land- 
lord of  food  and  clothing  are  concerned,  tbe  act  of 
1875,  ch.  116,  was  intended  to  secure  the  lien  without 
written  oontraot,  and  upon  a  simple  compliance  with 
il«  terms.  Any  other  construction  would  render  the 
legislation  upon  this  subject  senseless  and  incongruous, 
and  the  act  of  1875,  ch.  116,  useless  and  supereroga- 
tory. 

Lfet  the  Judgment  be  reversed,  and  judgment  en- 
tered  here   in   fevor   of  tbe   appellant. 


KNOX  VILLE : 


Hodges  &  Wife  «.  Gill. 
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Welcome  Hodges  &  Wife  and  Lodib  Spoon  &  Wife 
0.  Samuel  Gill. 

Deed  of  Tbdot.  SaU  0/  batd.  Under  aUxr  daalh  (^  maiur.  Bight  lo 
procad  nU  vaived  by  jvdgmtM  at  buc,  Sighti  of  parlUt.  TTie  power 
of  R  truBlee  to  aell  l&nd  for  the  purpose  of  pajlDg  b  debt,  is  k  power 
lo  xetl  coupled  with  an  interest,  and  is  not  revoked  by  the  death  of 
the  maker  of  the  deed.  The  creditor  secured  hj  the  deed  may  pro- 
ceed sgainBt  the  trust  pioperty  u  the  primsrj  fund,  whether  before 
or  mtt«r  the  deftth  of  the  debtor;  aud  this  right  is  not  waived  by  ob- 
taiuing  a  judgment  at  law. 

FBOH   GRAINGER. 


Appeal  from  the  CbaDcery  Court.  H  C.  Surra, 
Chaocellor. 

A.  S.  Tate  and  J.  G.  Rose  for  plaintiffe. 

J.  T.  Shields   for   defendant. 

McFarlakd,  J.,  delivered  tbe  opioioD  of  the   court. 

Isabella  MoGouldio  conveyed  certain  lands  to  Jamea 
T.  Shields  in  tinist  ta  secure  two  debts  to  Sam'l  Gill. 
Tbe  deed  containing  tbe  usual  power  to  sell  if  the 
debts  are  not  paid  in  one  year.  Mrs.  McGouldio 
died,   leaving   part   of   the    debts    thus    secured    unpaid. 
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Gill  sued  tbe  admiDiatralor  of  Mra.  MoGouIdio's  estate 
and  obtained  judgment  for  the  balance  of  these  debts, 
and  also  for  other  debts  not  secored.  Afterwards,  the 
trostee  sold  the  land  under  the  deed,  Gill  becomiog 
the  purchaser,  to  whom  the  trustee  made  a  deed,  and 
who  recovered  the  land  in  an  action  of  ejectment 
from  the  heirs  of  Mrs.  McGoaldio.  Thereupon  this 
bill  and  amended  bill  were  filed — Mrs.  Hodges  and 
Mrs.  Spoon,  being  daughters  of  Mrs.  McGouldic. 
The  bill  contains  many  allegations  of  fraud  upon  the 
part  of  Gill  in  obtaining  the  deed  of  trust  and  caus- 
ing tbe  sale  of  the  land ;  but  the  argument  here  is 
narrowed    down   to   two   questions : 

First.  It  is  maintained  for  the  complainants,  "  that 
real  estate  conveyed  in  trust  to  seoure  tbe  payment 
of  debts,  cannot  be  sold  under  the  deed  of  trust  after 
the  death  of  the  maker  of  the  deed,  without  first  ex- 
hausting the  personal  assets."  This  proposition  has 
been  supported  by  an  earnest  and  able  ai^ument, 
which  at  present  we  cannot  review,  but  we  hold  that 
the  proposition  is  not  maintainable.  By  the  deed  of 
trust  tbe  title  to  the  land  is  conveyed  to  the  trustee 
with  a  power  of  sale,  for  the  purpose  of  paying  the 
debt.  This  power  to  sell  is  coupled  with  an  interest 
and  is  not  revoked  by  tbe  death  of  the  maker  of  the 
deed.  The  creditor  thus  secured  may  proceed  against 
tbe  trust  property  as  the  primary  fund,  whether  before 
or  after  the  death  of  tbe  debtor,  and  this  right  is 
not  waived  by  obtaining  judgment  at  law.  The  equity 
of  redemption  which  descends  to  the  heirs  may 
not   be   subjected   to   the   payment   of  debts   without  ex- 
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Newman  r.  Aiihe. 


hausting  the  peraonal  assets.  See  Abbot's  U.  S.  Di- 
gest,   vol.  9,  p.  349. 

The  next  qiiestioa  made  is,  Ibat  as  the  laud  at  the 
trust  sale  brought  a  larger  buqi  than  the  debts  secured 
by  the  deed  of  trust,  the  trustee  was  not  authorized 
to  allow  Gill,  the  purchaser,  to  retain  the  surplus  on 
other  debts  due  him  from  Mrs.  MoGouldio,  not  em- 
braced iu  the  trust  deed.  The  deed  in  terms  provides 
that  such  surplus  shall  be  paid  to  Mrs.  MoGoaldic  or 
her  representative,  and  the  trusts,  of  course,  is  ao- 
couDtable  to  the  personal  representative  of  Mrs.  Mo- 
Gouldtc  for  the  surplus ;  but  this  does  not  affect 
Gill's  title;  and  as  neither  the  trustee  or  the  admin- 
istrator of  Mrs.  MoGouldio  are  parties  to  the  cause, 
there   can   be   no   decree   in    regard   to   this   matter. 

The  decree  of  the  chancellor  dismissing  the  bill, 
will   be  affirmed  with   costs. 


W.  P.  Newmak  et  al.  V.  P.  W.  AsHB  el  ai. 

1.  Corporations.      Poirer  af  (o  puTdiane   land.      While  it  is  the  betl«r 

ni)e  lo  construe  strictly  the  power  cif  corporations,  stilt  it  was  within 
the  corporste  powers  of  the  city  of  Knoxville  to  purchase  sud  own 
Isni)  oiitnide  the  city  limita,  for  water  rceervoir  purpotieH. 

2.  Sake.      TUle  no!  ditaltd  by  change  of  ptajx»t.       Land  being  purchased 

for  such  a  purpose,  the  title  vested  in  the  city,  and  was  not  diveat«d 
by  a  chimin  of  pur|>ose. 
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3.  Same.     Faitun  to  perform  a  minor  mtrnderaium  vtiU  not  forfeit  Ae  titU, 

IfAen.  Land  conveyed  for  a,  fair  conBideration  do«s  not  revert  to  the 
buigaiDor  because  some  outaide  consideration  btm  not  been  perforioed, 
when  there  is  nothing  in  the  deed  to  show  that  auch  failure  wm,  by 
dte  contract,  to  forfeit  the  title. 

4.  Same,    ^edment.     R^hl  to  re-enter,      Wlio  may.      The  right  to  re-enter 

u  reaerved  to  the  bargainer  and  hie  heini  and  not  to  hii  granteeB. 


FBOH   KNOX. 


Appeal  from  the  Circuit  Court  E.  T.  Hall, 
Jadge. 

Caldwell  &  Washingtoh  for  plaintiffe. 

CoRNiCK  Baxtbb  for  defeadaDta. 

McFabland,  J.,  delivered    the  opinion  of  the  court. 

This  ia  au  aotioa  of  ejeotmeDt,  brought  to  recover 
a  lot  of  land  two  hundred  feet  square,  lying  within 
the  present  corporate  limits  of  the  citj  of  Knoxville. 
The  plaintiffs  having  failed  in  the  action,  bring  the 
cause  to  this  court  for  revision.  It  ia  conceded  that 
th«  land  was  formerly  owned  by  Calvin  Morgan,  and 
both  parties  claim  title  through  bim.  On  the  6th  of 
December,  1838,  said  Moi^n  .conveyed  the  lot  in  dis- 
pute to  the  mayor  and  Aldermen  of  Knoxville,  for 
the  purpose  of  erecting  a  reaervoM-  thereon.  This  de«d 
was  duly  registered.  No  reservoir  was  ever  erected, 
however,  and  the  city  authorities  afterwards  sub-divided 
the  lot  and  sold  and  conveyed  to  varioua  parties — 
the  several  defendants  to  this  action  and  others  through 
whom   they   claim. 
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Calvin  Morgan  died  between  the  years  1850  and 
1852,  and  on  the  12tb  of  Febrnary,  1853,  the  execu- 
tor of  bis  will  conveyed  to  ,John  Fouche  twenty-five 
acres  of  land,  including  the  land  in  dispute.  On,  the 
22d  of  April,  1853,  Fouche  conveyed  to  Jacob  New- 
man, Tazewell  and  W.  G.  Newman,  a  lot  the  bound- 
aries  of  which   also   include   the   disputed    land. 

This  deed,  afWr  giving  the  boundaries,  uses  this 
langaage :  "  Containing,  (after  deducting  two  hundred 
feet  square,  heretofore  sold  b;  Calvin  Mo^an,  sr.,  to 
the  corporation  of  Knoxville  for  a  reservoir  lot),  mx 
acres  99-100  poles."  In  another  part  of  the  deed, 
tiie  bargainer  quit  claims  to  the  bargainees  all  his  title 
to  Bud  two  hundred  feet  square,  but  without  wsian^ 
ing  the  title.  The  action  is  brought  by  W.  G.  New- 
man and  the  heirs  of  Jacob  and  Tazewell  W.  Newman. 
.  It  is  manifest  upon  this  etateraent,  that  if  tbe'deed 
of  Calvin  Mprgan  to  the  mayor  and  aldermen,  of 'the 
€th  December,  1838,  be  valid,  and  nothing  else  a|>* 
{tearing,   the   title   of  the   defendants   is  superior.  'j 

The  plaintitfe  therefore  maintain :  Ist,  that  this 
deed  was  inoperative  and  void,  because  the  laad'tat 
the  time  was  witboat  the  oorporate  limits  of  the  oity 
of  Knoxville,  and  the  corporate  authorities  had'  4io 
power  under  the  charter  and  laws  to  purchase  aad 
take  the  title  to  anoh  land;  and  2d,  if  this  be  -riot 
.80,  that  the  title  of  the  city  was  lost  by  reason  «f 
its  hiilure  to  perform  the  oonditioas  oontaioed  in -the 
deed,,  and  the  title  thereby  reverted  to  tfce  grasthH' 
and   passed   to   them   under    their  deeds.  .     .        -I 
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Theaa  qaestions  were  determined  against  the  plain- 
tifib  hj  the  oircait  judge. 

Upon  the  first  question,  a  attiot  ooDstraction  of  the 
powers  of  municipal  eorporations  may  be  conceded  as 
the  safer  rale,  and  that  such  corporations  mnst  sot 
within  the  powers  of  their  charters,  and  to  carry  out 
the  Ie(^timate  purposes  of  their  creation ;  and  the 
power  to  purob&se  real  estate  for  the  purposes  of  spec- 
olatioD  could  certainly  not  be  inferred  from  the  gen- 
eral powers  coutained  in  city  charters.  But  the  aot 
of  the  19th  January,  1838,  while  it  does  not  in  ex<- 
press  terms  give  the  power  to  purchase  and  hold  real 
estate  outside  of  the  corporate  limits  for  the  purpose 
of  coDBtruoting  water-works,  yet  it  does  so  by  neces- 
sary implications.  The  power  to  oonstrnot  water- 
works— a  legitimate  corporate  purpose — is  expresslj 
j^ven,  and  the  authority  is  given  to  the  mayor  and 
aldermen  "to  protect  from  injury  by  adequate  penal- 
ties, .  .  .  the  pipes,  hydrants  or  fixtures,  buildings 
or  improvements  belonging  to  or  in  any  way  apper* 
tain  in  g  to  said  water- works,  whether  within  or  vnthout 
the  Umiis  o/  taid  corporation." 

We  think  it  requires  no  latitude  of  ooustruotion  tp 
hold  that  the  corporate  authorities  had  at  the  time 
the  power  to  purchase  and  take  the  title  to  the  lot 
for  the  purpose  indicated ;  and  this  being  m,  the  deed 
is  not  on  this  account  void,  although  no  waterworks 
were  ever  constructed  upon  the  lot  in  question.  The 
purchase  having  been  made  in  accordance  with  the 
power  and  authority  then  existing,  the  title  passed, 
and   was  not  defeated    by   reason  of  a  change  of  pur- 
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pose   on   the    part    of    the    corporate    authorities    as   to 
oonstructiDg   water-works   upon   the   land. 

Tl>  determine  the  next  question,  it  ia  necesary  to 
notice  the  material  parts  o(  the  deed  in  questioD,  as 
follows:  "The  said  Calvin  Morgan,  (or  aod  in  con- 
sideration of  the  suQi  of  one  thousand  dollars  to  Mm 
in  hand,  the  receipt  of  which  is  hereby  acknowledged, 
and  for  and  in  consideration  that  the  said  mayor  and 
aldermen  hereby  agree,  as  soon  as  conveniently  prac- 
ticable, to  erect  for  said  Morgan's  use,  a  hydrant 
within  ten  feet  of  the  descending  pipe  from  the  reser- 
voir contemplated,  furnishing  water  sufficient  for  the 
domestic  consumption  of  one  family,  hnth  granted,  etc., 
etc.,  to  the  mayor  and  aldermen  of  Kuoxville,  for  the 
nse  and  benefit  of  said  town,  and  for  the  purpose  of 
erecting  a  reservoir  thereon,  a  certain  tract  of  land," 
etc.,  etc.,  with  the  privilege  of  ingress  and  egress,  etc. 
It  is  argued  that  the  failure  of  the  corporation  to 
erect  the  reservoir  and  hydrant  within  the  time  indi- 
cated was  a  breach  of  the  condition  upon  which  the 
land  was  conveyed,  and  gave  to  Moi^n  the  right  to 
avoid  the  conveyance  by  a  re-entry.  We  hold  that 
this  is  not  a  proper  construction  of  the  deed ;  that  the 
conveyance  was  absolute  and  unconditional;  that  the 
undertaking  of  the  mayor  and  aldermen  to  erect  the 
hydrant  was  a  part  of  the  consideration  of  the  con- 
veyance, and  Morgan  might  or  might  not  have  had 
his  remedy  for  the  non- performance  of  this  undertak- 
taking;  but  there  is  nothing  in  the  deed  to  show  that 
a  failure  to  perform  this  undertaking  was  to  forfeit 
the    title    to  the    land,  or  cause    it    to    revert    to  the 
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gntutor.  Where  a  fair  ooosideration,  as  in  this  case, 
has  been  paid  outside  of  the  undertaking  in  question, 
courtB  would  certainly  not  imply  a  condition  that  the 
title  is  to  be  forfeited  by  a  non-compliance  of  the 
farther  undertaking  of  the  bargainees.  Such  condi- 
tioDs  would  have  to  be  clearly  expressed ;  the  language 
of  the  deed  showing  that  the  conveyance  was  for  the 
pnrpose  of  erecting  a  reservoir  thereon,  as  standing 
alone,  no  other  signilicance,  then  to  show  that  the 
purchase  by  the  corporate  authorities  was  within  their 
power  and    for   a   legitimate   purpose. 

We  think  this  holding  will  be  bound  to  be  in 
accordance  with  the  authorities  npon  the  sul>joct.  Shep- 
hard  Touchstone,  p.  127.  If  it  were  conceded  that 
the  deed  is  subject  to  the  construction  contended  for, 
the  authorities  hold  that  the  right  to  enter  or  avoid 
the  deed  is  reserved  only  to  the  bargainer  or  his  heirs, 
and  does  not  pass  to  his  grantee.  4  Kent,  p.  127; 
Waahbnrne   on   Real    Property,    1    vol.,    pp.   4oO,    461. 

We  think  there  is  nothing  to  show  any  attempt 
upon  the  part  of  Morgan  or  his  heirs  or  representa- 
tives to  assert  the  right  of  re-entry,  though  he  re- 
mained  in   possession   some   years   after   the   conveyance. 

We  think  there  is  no  error  in  the  n^curd,  and  the 
judgment   will    be  afBrmed. 
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JoHK  Bbown  and  Wife  v.  E.  Z.  C.  Harris  et  al. 

NuHCUPATTYE  Will.  Probaie.  SeUing  aeide.  A'olux.  The  probate  if  ■ 
DiincupatiTe  will  in  the  count;  court  u,  in  subxtance,  under  our  aUt- 
uten,  required  to  be  in  soleoin  form ;  and  Huch  probate  onght  not  to 
be  Bet  atiide  upon  jwlition  merely  because  of  the  absence  of  the  pn- 
cem  or  notice  from  the  record,  where  the  want  of  notice  ie  not  averrad 
in  the  petition.  The  recital  ot  the  record  that  the  next  oJ  kin  were 
notified  to  appear  ia  sufficient  to  shov  the  fact  of  notice. 


FROM    MONROE. 


Appeal  from  the  Circuit  Court.  E.  T.  Hall, 
Judge. 

R.  K.  Robinson  and  C.  W.  Hicks   for   plaintiff. 

McChasky   lor   defendant. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

The  nuncupative  will  of  Matilda  Roy  waa  admitted 
to  probate  in  the  county  court  of  Monroe  county,  at 
the  June  term,  1875.  Subsequently,  at  the  September 
term,  upon  the  petition  of  the  next  of  kin  or  some 
of  them,  the  probate  was  set  aside,  and  the  will  and 
proceedings  certified  to  the  circuit  court  for  an  laeue 
and  conte^it  in  the  udual  form.  lu  the  circuit  court, 
the  administrator  with  the  will  annexed  moved  to  dis- 
miss the  petition  and  annul  the  action  of  the  county 
court    setting    aside    the     probate.       This     motion    was 
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BoatMned  and  the  will  was  declared  valid  under  the 
probate  of  the  county  court,  and  the  matter  remanded 
to  that  court  to  be  proceeded  with.  Tbe  contestania 
have   appealed. 

The  argument  in  support  of  the  action  of  the  cir- 
cuit court  is,  that  the  probate  of  a  will  bad  ia  solemn 
form,  cannot  afterwards  be  set  aside,  and  that  under 
our  laws  the  probate  of  a  nuncupative  will  is  a  pro> 
bate  in  solemn  form  by  tbe  express  requirements  of  the 
statute.  If  tbe  next  of  kin  wben  notified  to  be  pre- 
sent at  tbe  probate  in  the  county  court  fail  to  contest 
and  ask  for  an  issue  to  be  made,  they  cannot  aflar- 
wards  bave  the  probate  set  aside.  This,  so  far  as 
we  know,  is  a  new  queetion  in  this  State.  A  pro- 
bate in  common  form  is  the  usual  mode  of  proving 
wills  iu  the  county  court ;  that  is,  wills  other  th^ 
nuncupative  wills,  may  be  set  aside  upon  the  petition 
of  the  parties  iu  interest,  and  issue  made  for  trial  in 
the  circuit  court,  even  after  the  lapse  uf  many  yeare. 
But  a  probate  in  solemn  form  cannot  be  thus  set  aside. 
A  probate  in  solemn  form  may  be  had  in  the  county 
court  by  citiug  all  who  are  interested  to  be  present 
at  tbe  probation,  and  in  their  presence  the  will  is 
offered  for  probate,  and  the  witnesses  all  examined, 
and  the  judgment  of  the  court  thereon  establishes  or 
rejects   the    will. 

Section  2166  of  the  Code,  from  the  act  of  1784, 
enacts,  "that  do  nuncupative  will  shall  be  proved  by 
the  witnesses  ....  till  process  has  issued  to  call  in 
tbe  widow  or  next  of  kin,  or  both  if  conveniently  to 
be   found,   to   contest   it."       This   in    subetaiice    requires 
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the  probate  of  suoh  a  will  to  be  in  soleniD  fbnn,  and 
we  do  not  see  bot  what  the  same  results  would  fol- 
low as  to  the  right  to  have  the  probate  set  aside 
which   attach  to  other  wills    proven    in    solemn    form. 

The  record  of  the  coanty  coart  shows  that  the  will 
of  Matilda  Roy  was  produced  in  open  court  at  the 
May  term,  1876,  for  probate,  when  it  was  ordered 
that  the  probate  be  continued  until  the  June  term, 
and  that  process  issue  as  to  all  resident  defendants, 
and  publication  be  made  as  to  all  non>resident  defend- 
ants next  of  kin,  notifying  them  that  the  will  would 
be  offered  for  probate  at  the  June  term.  The  reoord 
■hows  that  a  number  of  persons,  including  all  the 
petitioners  except  Mary  E.  Barr,  (who  was  a  niece  of 
the  testatrix)  and  her  husband,  by  writing  signed  by 
attorney,  waived  service  of  process  to  appear  at  the 
June  term,  and  at  the  June  term  the  record  recites 
that  the  next  of  kin  were  notified  to  appear  on  the 
day  of   the  probate. 

The  petition  assumes  that  the  probate  of  the  will 
in  the  county  court  was  in  common  form,  but  does 
not  in  terms  aver  a  want  of  notice.  Is  the  recital 
of  the  record  that  the  next  of  kin  were  notified  suf- 
ficient to  show  the  fact?  Should  the  reoord  affirma- 
tively show  the  service  of  the  process?  The  require- 
ment of  the  statute  is,  that  "process"  shall  issue,  etc. 
*'ProceEs"  ordinarily  would  mean  process  issued  by 
the  clerk,  which  should  constitute  part  of  the  record, 
but  the  mere  absence  of  the  process  or  notice  from 
ihe  record,  where  the  fact  of  notice  is  recited,  ought 
not  to  vitiate    the    probate,  where    want    of   notice  is 
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Dot  averred.  The  probate  of  a  will  ia  a  proceeding 
in  rem ;  and  while  we  Uiink  partiea  in  interest  who 
had  no  notice  ought  not  to  be  denied  their  right  to 
contest,  yet  when  the  record  Bhows  a  case  of  probate 
in  solemn  form  and  no  want  of  notice  averred,  that 
the  probation  ought  not  to  be  set  aside  merely  becauw 
of  the  absence  of  the  process  or  notice  from  tha 
record. 

AEBrm  the  judgment. 


J.  C.  Hbsdbixson,  in  error,  v.  P.  H.  Caedwell. 

IiAtTDLOKD  Ain>  Tenant.  EmhlemeMs.  A  tenant  occupying  premisM 
atlder  a  lease  not  for  a  definite  period,  sowed  a  crop  of  oaU  in  Niv- 
Tember,  1872,  harrested  them  in  1ST3,  and  plowed  in  the  stubble  t* 
get  a  new  crop.  His  tenancv  was  termioated  the  first  of  September, 
1873,  witliout  ot^ectioD  or  reeerration  by  bim.  Hdd,  that  he  was  not 
entitled  to  enter  and  gather  the  crop  of  oats  in  June,  187i. 


FEOH   ENOX. 


Appeal    from    the    Circuit    Court       E.    T.    Hali* 
Judge. 

W.  A.  Hend&bson  for  plaintiff. 

L.  C.  HoDK  and  T.  J.  Webb  for  defendant. 
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McFarland,  J.,  delivered  the  opinioQ  of  the  court. 

This  was  an  action  of  replevin  brought  by  Card- 
well  to  recover  a  lot  of  oate.  The  facts  deposed  to 
by  the  plaintiff,  and  J.  B.  Hoxsie,  witness  for  the 
defendant,  are,  that  Hosie,  as  agent  of  Dr.  Pearne, 
rented  to  the  plaintifi  certain  premises  near  Knozville, 
being  a  house  and  about  twenty  acres  of  land.  The 
plaintiff  says  he  rented  "  at  twelve  dollars  and  a  half 
a  month,  payable  in  advance,  but  by  the  year,  in  the 
month  uf  March,  1S72,  and  remained  until  the  Ist  of 
November,  1873.  I  expected  to  keep  the  place  four 
or  five  years,  as  Br.  Pearne  was  absent  from  the 
oountry,  and  I  expected  to  keep  it  until  hia  return." 
Hoxsie  says  "  he  jrented  the  place  to  the  plaintiff  at 
twelve  dollars  and  fifty  cents  per  month,  the  renting 
was   not   by   the   year   or   even    for  any   definite    time." 

In  November,  1872,  the  plaintiff  proves  that  he 
sowed  on  the  land  a  crop  of  English  winter  oats  and 
harvested  the  same  in  June,  1873,  when  he  plowed 
in  the  stubble  so  as  to  get  another  crop,  which  was 
the  custom,  and  the  crop  was  growing  when  be  left 
the  place,  November  1st,  1873.  In  June  after  plain- 
tiff left,  defendant  cut  and  harvested  the  oats  for  which 
the   suit   is   brought. 

Hoxsie  was  offered  better  terms  by  the  defendant, 
who  proposed  to  take,  the  premises  for  a  longer  lease, 
wnd  this  was  the  reason  the  plaintiff's  tenancy  was 
terminated.  The  plaintiff  gave  up  the  premiEes  with- 
out objection  and  made  no  mention  of  the  growing 
oats  crop,  and  none  was  made  by   Home  upon  leav- 
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iog   to  the   defendant.       The   question    is,  do   these  facts 
entitle   the   plaintiS*  to   a   recovery  ? 

The  ar^ment  for  the  plaintiff  is,  that  he  wa<i  a 
tenant  at  will,  and  his  term  having  been  terminated 
by  his  landlord,  he  was  entitled  to  the  growing  crop 
as  emblemente  and  free  egress,  etc.,  to  cut  and  carry 
tbe  crops  away.  The  general  principle  is  not  donbted. 
See  2d  Blackstone,  p.  126.  But  if  the  plaintiff  was 
a  tenant  from  year  to  year,  as  his  own  testimony  in- 
dioates,  be  wonid  not  be  entitled  to  the  emblements 
after  the  year  which  terminated  his  tenancy.  Though, 
as  the  judge  chai^;ed  in  this  case,  if  the  landlord  suf- 
fered the  tenant  to  hold  over  af^er  the  termination  of 
the  firot  year,  the  presumption  woulti  be  that  the  ten- 
ancy Wiis  to  continne  for  another  year,  and  if  the 
landlord  terminated  the  tenancy  before  the  expiration 
of  the  second  year,  the  tenant  should  have  to  the  end 
of  the  year  to  remove  his  crops,  but  we  think  not 
beyond  the  end  of  the  year,  as  is  to  be  implied  from 
the  judge's  charge.  For  in  a  case  of  tenancy  from 
year  to  year,  where  the  term  depends  upon  a  certainty, 
if  the  tenant  holds  to  the  end  of  tbe  year,  he  cannot 
have  emblements  unless  specially  reserved.  Broom's 
Legal  Maxims,  p.  396.  And  so,  if  his  term  ie  by 
the  landlord  wrongfully  terminated  before  the  year, 
his  right  to  emblements  could  not  extend  beyond  the 
year,  -his  right  in  this  respect  could  not  be  increased 
by  tbe  termination  of  his  tenancy  before  the  end  of 
tbe   year. 

But    another    question    is,   whether    tbe    crop   is   of 
t^t   character    secured   to   tenants   in   such   cases. 
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When  the  tenancy  is  of  nncertain  duration  and  is 
terminated  by  the  landlord  after  the  crop  is  sown, 
but  before  it  ie  severed  from  the  freehold,  the  tenant 
or  his  representative  ahall  be  entitled  to  one  crop  of 
that  species  ooly,  which  ordinarily  repays  the  labor  by 
which  it  is  produced  within  the  year  within  whiah 
that  labor  is  bestowed,  though  the  crop  may  in  ex- 
traordinary seasons  be  delayed  beyond  that  period. 
But  he  is  not  eotitled  to  all  the  fruits  of  his  labor, 
as  such  right  might  be  extended  to  things  of  a  more 
perm  an  eat  nature,  such  as  trees  or  more  crops  than 
one,  since  the  cultivator  very  often  looks  for  a  com- 
pensation for  hie  capital  and  labor  io  the  produce  of 
successive  years.  Such  is  the  law,  as  stated  in  Broom's 
Legal  Maxims,  pp.  236  and   394. 

The  crop  claimed  in  this  case  is,  ordinarily,  an 
annual  crop,  but  the  plaintiff  harvested  the  first  year's 
product  of  the  sowing,  and  claims  a  second  year's 
crop  of  the  same  sowing.  True,  he  bestowed  addi- 
tional labor  to  produce  this  second  crop,  but  as  we 
understand  the  rule  as  above  stated,  it  goes  no  farther 
than  to  give  to  the  tenant  the  benefit  of  the  law  of 
emblements,  so  as  to  secure  to  him  the  benefit  of  the 
annual  crop  sown  by  him  before  the  termination  of 
his  term.  If  this  second  crop  of  oats  had  grown 
without  labor  by  the  plaintiff,  he  would  not  have  been 
entitled  to .  it  afler  the  expiration  of  his  term,  m  he 
had  already  harvested  the  crop  sown  by  him,  and  the 
additional  labor  bestowed  upon  it  does  not  change  the 
result.  The  crop  claimed  matured  in  1874,  was  sown 
in     November,     1872.       Plowing     in     the    stubble,     we 
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think,  is  not  equivalent  to  Bowing  another  crop,  though 
it  produce  the  same  result.  The  policy  of  the  rule 
is  the  enoourt^ement  of  the  tenant  in  the  cultivation 
of  the  soil,  and  is  satisfied  by  giving  bim,  after  ibe 
termination  of  bia  term,  the  proceeds  of  his  annual 
crop  sovD  by  bim. 

Let   the  judgment   be   reversed. 


LovEB,   Stroi'SE   &   Co.    et  ah.    v.    Sihon    Be»senqeb 
AKD  Wife. 

1.  Bills  and  Notes.      Mortgage.    Stnacal  of  note  lecared  by.      If  a,  mort- 

gage ia  given  to  iiecure  a  note,  aiu)  at  the  maturity  of  the  note  it  is 
renewed,  the  reDCwal  does  not  release  the  mortgage  unless  such  la 
clearly  ahoim  to  be  the  iotentioa  of  the  parties. 

2.  SiJ4S.    Somttlead.     Volmtlary  alienation  of.    When  a  husband  aod  wife 

execute  a  conveyance,  and  the  Kaoie  in  acknowledged  as  required  by 
law,  they  part  with  iheir  right  of  homestead,  although  the  deed  may 
contain  do  txpreu  stipulalion  conveying  the  hotneKtead. 
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Appeal  from  the  Chancery  Court.       O.   P.  Temple, 
Chancellor. 

C.  E.  LucKV  for  complainaDts, 

L.  A.  Gratz   for   defendant. 
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Lea,  Special  J.,  delivered   the   opinion  of  the  court. 

On  the  28th  of  March,  1871,  defendants,  8.  Bea- 
senger  and  wife  Sarah,  executed  a  deed  of  tmst  on 
four  houses  and  lots  in  the  city  of  Knoxville,  to  se- 
cure  certain  debts  due  from  Simon  Bessenger  to  com- 
plainants. Aaron  Gaus,  a  compIaiDaDt  in  this  cause, 
was  made  trustee.  The  trust  was  not  to  be  foreclosed 
until  after  the  expiration  of  one  year  from  the  date 
thereof.  On  the  28th  of  January,  1874,  this  bill  was 
filed  by  complainants — the  trustee  and  unpaid  creditors 
secured  in  the  trust  deed — to  have  the  same  foreclosed. 
The  defendants  answered  the  bill  and,  among  other 
things  not  necessary  to  notice,  S.  Bessenger  insists  that 
since  the  execution  of  said  trust  deed,  he  has  paid 
the  greater  portion  of  the  debts  secured  therein,  and 
the  defendant  Sarah  answers  that  her  signature  to  the 
(trust  deed  was  obtained  from  her,  in  utter  ignorance 
on  her  part  that  by  such  signature  she  was  conveying 
away  from  herself  and  children  the  right  of  homestead; 
that  there  was  nothing  in  the  deed  of  trust  to  call 
her  attention  to  the  &ct  that  she  was  conveying  her 
homestead,  and  she  insists  that  the  deed  does  not  con- 
tain sufficient  matter  to  deprive  her  of  a  homestead ; 
that  the  deed  on  its  face  must  bear  clear  and  distioot 
evidence  of  the  intention  of  the  wite  of  the  grantor 
to  convey  away  her  right  to  a  homestead,  before  the 
deed  can  have  such  effect  in    law, 

The  property  mentioned  in  the  deed  of  trust  was 
sold  by  consent  of  parties,  reserving  the  question  of 
Mrs.    Beasenger's   right  to  a   homestead   fund  out  of  the 
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proeeeda  of  the  sale.  A  reference  was  had  to  the 
o}erk  and  maeter  to  report  what  sum  was  due  to  each 
of  oomplainaDtB.  The  report  was  made,  exceptiong 
were  by  the  defendants.  Upon  the  6oal  hearing  of 
the  cause,  the  chancellor  overruled  the  exceptions,  con- 
firmed the  report  and  decreed  that  Mrs.  Bessenger  was 
not.  entitled  to  homestead;  from  which  decree  the  de- 
fendants  have   appealed. 

The  first  question  presented  is  upon  the  exceptions 
of  the  defendants  to  the  master's  report.  Only  the 
first  exception  is  relied  upon  in  the  argument  here, 
and  is  in  effect  that  the  cleric,  in  his  report,  stated 
that  there  was  due  Jno.  B.  Ellison  &  Sons  the  sum 
of  $926.16;  to  Gaiis,  Welgos  &  Co.,  $1,658.72;  to 
Arnold,  Mesbaum  &  Midlinger,  $1,315.45,  when  the 
proof  showed  that  the  same  was  allowed  upon  not«s 
^ecuted  subsequent  to  the  deed  of  trust.  The  notes 
to  these  parties  bear  date  in  March,  1872,  twelve 
months  after  the  date  of  the  deed  of  trust,  but  it  is 
admitted  by  agreement  of  counsel,  which  ia  on  file, 
that  these  notes  were  executed  for  indebtedness  secured 
by  the  trust  deed,  and  indeed  some  of  the  notes  on 
their  face  recite  that  they  were  for  indebtedness  se- 
oored   by   the   trust  deed. 

It  is  claimed  by  the  defendants  that  because  these 
notes  bear  date  one  year  after  the  trust  deed,  they  are 
a  novation  or  payment  of  the  original  indebtedness, 
and  the  trust  deed  thereby  released  to  that  extent. 

The  execution  of  a  note  in  settlement  of  a  previ- 
ooa  indebtedness  is  not  a  payment  unless  such  was  the 
intuition  of  the  parties.      Parsons  on  Bills  and  Notes,. 
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vol.  2,  pp.  150-169;  1  Cranob,  181;  10  Peters,  533. 
In  this  case  there  is  do  proof  of  any  each  iotention, 
aod  we  certainly  cannot  assome,  in  the  absence  of 
proof,  that  the  creditor  would  abandon  hia  security  of 
the  trust  deed  and  take  a  note  without  eeourity  in 
payment  of  bis  indebtedness.  If  a  mortgage  is  given 
to  secnre  a  note,  and  at  the  maturity  of  the  note  it 
is  renewed,  the  renewal  will  not  release  the  mortgage, 
Mr.  Parsons  says :  "  It  may  be  regarded  as  established, 
that  if  a  note  be  secured  by  a  mortgage,  and  the 
mortgagor  at  its  maturity  give  a  new  note,  which  is 
regarded  by  him  and  tbe  mortgagee  as  a  renewal  of 
the  old  note  and  even  repeat  this  many  times,  stUl 
the  original  debt  is  not  paid  so  as  to  discharge  or 
affect  the  mortgage,  nor  will  that  be  discharged  unless 
by  payment  in  money  of  the  first  note  with  interest, 
or  some  other  payment  which  the  parties  agree  upon 
as  satisfying  the  mortgf^."  Parsons  on  Bills  aud 
Kotes,  vol.  2.,  p.  219.  If  a  mortgage  be  given  to 
secure  an  indebtedness  due  by  account  and  afterwards 
a  note  is  executed  for  said  indebtedness,  the  mortage 
is  not  satisfied,  unless  such  is  clearly  shown  to  be  the 
intention  of  the  debtor  and  creditor.  As  before  stated, 
the  other  exceptions  to  the  report  are  not  insisted 
upon    and   are   without   merit. 

The  only  remaining  question  in  the  cause  is  as  to 
the  right  of  defendant,  Sarah  Bessenger,  to  a  home- 
stead of  $1,000  out  of  the  funds  arising  from  the  sale 
of  the  trust  property.  The  deed  of  trust  conveys  the 
land  therein  described  to  a  trustee  with  power  of  sale, 
to    satisfy   the   debts   of  S.    Bessenger    to    complHnuita, 
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and  was  executed  by  Beseeoger  and  his  wife  and  ac- 
knowledged as  required  b;  law.  It  is  insisted  that 
because  the  word  homestead  is  not  meotioned  in  the 
deed,  that  the  coart  will  not  presume  that  she  parted 
with  that  right.  Our  statute  is,  that  a  homestead 
shall  exist  in  the  head  of  a  familjr,  "  provided  that 
said  real  estate  shall  not  be  alienated  without  the  joint 
consent  of  the  husband  and  wife,  where  that  relation 
exists,  to  be  evidenced  by  couveyance  duly  executed, 
as  required  by  law  for  married  women."  This  deed 
ifl  executed  in  strict  compliance  with  the  requirements 
of  the  law.  And  the  statute  does  not  require  that 
anything  shall  be  said  in  the  deed  about  homestead, 
but  only  that  the  conveyance  shall  be  by  joint  consent. 
The  statute  is  a  sufficient  protection  for  the  married 
woman ;  she  had  no  other  right  in  the  property  hut 
homestead,  and  she  could  not  be  mistaken  as  to  what 
she  was  conveying,  when  she  signed  the  deed.  We 
are  therefore  of  opinion  that  when  a  husband  and  wife 
execute  a  conveyance  and  the  same  is  acknowledged 
as  required  by  law,  they  part  with  their  right  of 
homestead,  although  the  deed  contains  no  express  stip- 
ulations  conveying   the   homestead. 

The   decree  of  the   ehancellor   is  affirmed   with  costs. 
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C  F.  Waterhousb  et  ah.  v.  The  Board  of  President 
AND  Directors  of  the  Cleveland  Public  Schools. 

1.  CossTlTl'TloiJAi.  Law.     Tazalion.     EicreiKe  of  the  poirer  bi/ the  Legiiiatvn. 

The  power  of  tazalion  belongn  to  thi'  t^tate  io  itn  .<(overeign  eapaci^. 
The  exerc-tae  oi  the  pow^r  h  legUlntive.  The  legislature  has  no  an- 
thiirity  to  delegHle  ihiri  power  oxoept  in  surh  csHes  as  the  constitution 
anthoriies. 
Canes  cited ;  Marr  r.  Enloe,  1  Yer.,  462 ;  Kucnee  f.  Civil  Dis.  Board  of 
Ed.,  G  Col.,  127. 

2.  Same.      Hiau;      Jfug  be  delfgalfd  far  ediimlional  pitrp'ita  to  wunty  and 

manlripal  eorporatMnn.  The  legislntore  lins  ihe  right  under  the  Coo- 
stilutiun,  1o  authfirize  the  never.il  cnuaties  and  incorporated  towns  in 
thi>^  Si»tf  to  impose  taxtx  for  county  and  corporation  purpoMS  re»- 
Iieciively,  but  can  extend  the  |>o»-cr  to  no  other  eorporation  it  might 
crenle,  allhouKli  its  object  be  Cor  eiliicational  purposes,  which  the 
Cinistitution  dt'L'lares  phnll  be  encouraji^d,  because  thix  in  a  xuhject 
upon  which  that  insiriinient  i^houUI  rewive  a  strict  construcdoo. 

3.  Rame.      Siuiie.     WhnI  irHI  fimslilule  ii  wtic  ffirpnralion.      The  corporadon 

Btyteil  in  thJM  opinion  no  "The  Board  of  President  and  Direotora  of 
the  Cli'velaml  Public  ScIiooIb,"  ii-  hehi  lo  he  a  new  corporation  for 
educational  pu^IKl^eB,  not  coolemplnted  by  the  Conntitution,  although 
its  ofliccB  are  filled  by  the  oflireni  of  another  ciir|>arution,  the  city  of 
Cleveland,  its  mayor  and  nldirmen  l>ciQg,  w  offirio,"The  Board  of 
Pri'siiletil  and  Dircctcirs  of  Publie  fJcbmi!,-,,''  etc.,  and  that  such  new 
corporation,  consequently,  lias  no  authority  to  levy  »nd  collect  taxes, 
asHe^iwed  for  :<chool  purjKWCB. 


App^-al  from  the  Chancery  Court. 
P.  B.  Mayfield  for  complainants. 
Trewhitt  &  Sharp    for   defendaDts. 
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McFarland,  J.,  delivered  the  opinioD  of  the  conrt. 

The  CouDty  Court  of  Bradley  county  and  a  corpo- 
ration styled  "The  Board  of  President  and  Directors 
of  the  Cleveland  Public  Schools,"  each  claini  the  right 
to  levy  a  tax  for  school  purposes  on  the  property  and 
polls  within  the  corporate  limits  of  the  town  of  Cleve- 
land. The  county  court  claims  the  right  under  an 
act  entitled  "An  act  to  reorganize  and  regulate  com- 
mon schools,"  approved  8th  July,  1870,  by  which  the 
j)Ower   is   expressly   conferred. 

By  an  act  passed  28th  February,  1870,  the  in- 
habitants of  Cleveland  are  incorporated  as  a  body 
corporate  under  the  name  and  style  of  "The  Board  of 
President  and  Directors  of  the  Cleveland  Public  Schools." 
One  section  provides  that  the  mayor  and  aldermen  of 
the  city  of  Cleveland,  (which  city  had  been  previously 
incorporated  with  the  usual  powers),  shal  I  constitute, 
ex  officio,  "  The  Board  of  President  and  Directors  of 
Public  Schools."  Another  section  enacts  that  the 
board  of  president  and  directors  shall  have  power  to 
assess,  levy  and  collect  taxes  on  property,  polls  and 
privileges  within  the  corporation  for  school  purposes,  ' 
not  to  exceed  the  amount  collected  by  the  State,  and 
to  be  collected  as  other  city  taxes.  It  is  under  this 
law  that  this  corporation  has  also  levied  a  tss  for 
school    purposes. 

The  coniplaiiiunts  are  owners  of  shares  in  a  bank 
at  Cleveland,  The  tax  assessed  by  the  county  court 
and  by  the  bf.ard  of  prcfident  and  directors  is  the 
same  in   amount.       The   complainants   bring  the  amount 
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assessed  upoc  their  sbareB  of  stock  ioto  court  with 
their  hill,  and  iasiBt  that  they  are  not  bound  to  pay 
both  faxes,  and  pray  that  the  defendants  may  inter- 
plead  and   determine   to   whom   it   shall   be   paid. 

The  power  of  taxation  is  one  that  belongs  to  the 
State  in  its  sovereign  capacity.  The  exercise  of  the 
power  is  legislative.  The  Legislature  has  no  author- 
ity to  delegate  this  power  of  taxation,  except  in  saoh 
cases  as  the  constitution  authorizes.  Marr  v.  Imloe,  1 
Yet.,  452;  Keesee  v.  JTie  Civil  Diatrict  Board  of  Edu- 
aafion,  5  Col.,  127. 

The  Constitution  provides  that  the  General  Assem- 
bly shall  have  power  to  authorize  the  several  counties 
and  incorporated  towns  in  this  State  to  impose  taxes 
for  county  and  corporation  purposes  respectively.  But 
no  authority  can  be  found  for  delegating  this  power 
to  any  other  corporation,  and  this  is  a  subject  upon 
which  the  Constitution  should  receive  a  strict  con- 
struction. The  power  of  taxation  is  one  of  too  grave 
and  important  a  character  to  be  delegated  or  exercised 
except  strictly  within  the  limits  of  the  CoUEtitution. 
That  the  Legislature  might  delegate  this  power  to  any 
corporation  it  might  create,  cannot  he  maintained,  al- 
though the  object  of  the  corporation  be  for  educational 
purposes,  which  our  Constitution  declares  shall  be  ea- 
oouraged. 

It  is  argued,  however,  that  the  corporate  authori- 
ties of  the  city  of  Cleveland  might  properly  be  au- 
thorized to  levy  the  lax,  education  being  a  corporation 
purpose  within  the  meaning  of  the  Coostitution,  and 
as   this   act   creating    the    corporation   of    the   Board   of 
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Pregident  and  Directors  of  the  Cleveland  Public  Sohools 
provides  that  the  mayor  and  aldermeo  of  Cleveland 
ahall,  ex  officio,  constitute  the  board  of  president  and 
directors,  etc.,  and  that  officers  of  one  corporation 
shall  fill  the  duties  of  the  other,  that  it  is  in  reality 
the  same  as  the  corporate  authorities  of  Cleveland  and 
not  a  new  and  independent  corporation.  The  act  is 
not  susceptible  of  a  very  reasonable  construction.  But 
we  must  take  it  to  be,  what  it  professes  to  be,  a  new 
corporation  for  educational  purposes,  although  its  offi- 
ces  are   filled   by   the   officers   of  another  corporation. 

Whether  the  levying  a  tax  for  school  purposes  is 
either  a  county  or  corporation  purpose,  in  the  sense 
of  the  Constitution,  is,  in  the  opinion  of  the  writ«r 
of  this  opinion,  a  subject  of  serious  doubt,  sinoe  the 
same  purpose  thereby  becomes  at  the  same  time  a 
State,  county  and  corporation  purpose,  and  the  right 
to  levy  the  tax  might  not  only,  as  in  this  case,  be 
claimed  by  the  county  and  corporation,  but  also  by 
the  State.  A  county  or  corporation  purpose,  would 
more  naturally  indicate  a  purpose  peculiar  to  each, 
some  matter  exclusively  within  its  control  and  not 
subject   to   the   control   of  the   other. 

The  majority  of  this  court,  however,  at  the  last 
term,  held  that  the  authorities  of  the  city  of  Knox- 
ville  might  contract  to  appropriate  of  its  taxes  a  sum 
to  purchase  a  library  for  the  University  situated  near 
by.  This  would  imply  that  the  establishment  of 
schools  is  a  corporation  purpose.  I  did  not,  nor  do 
I  now  concur  ia  that  opinion,  but  a  majority  of  the 
26— VOL.  9. 


402  KNOXVILLE : 

Waterhouse  d.  Public  8choole. 

4K)urt  do,  and  tbis  would  settle  that  the  county  might 
be  authorized  to  levy  the  tax,  as  the  county  of  Brad- 
ley was  by  the  act  of  8th  July,  1870 — it  being  cer- 
tainly as  much  a  couaty  as  a  corporation  purpose. 
Id  this  view  we  must  hold  that  the  tax  should  be 
paid   to   the   county   tax   collector   of  Bradley   county. 

This   was    the   decree   of   the   chancellor,   and   it  will 
be  affirmed  with  costs. 


r" 
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Thomas  Malonby,  Adm'r,  v.  A.  B.  Wilson,  Adm'r. 

Statute  of  Limitation.     RtqueM  for  delay.     Where  a  reqaeat  for  delay 
U  made,  the  pnrt.r  agreeing  not  to  take  odvaatage  of  the  Btatule  •! 
three  yeam  for  ncjn-reflideot  creditorf,  he  will  not  be  esUipped   fron 
pleading  the  statute  of  six  yeaiv  in  defeti"?  of  the  debt. 
Case  cited ;     Loyd,  Adm'r  v.  Loyd.     This  Volume. 
Code  cited :     Sectioos  227'J,  2280-1,  :i7H6. 


FROM    UKEENE. 

Appeal  from  the  Circuit  Court.  E.  E.  Gillenwatebs, 
Jadge. 

J.  H.  Robinson  for  complaiDant. 

No   counsel    marked    for   defeudaat. 

Deadbhick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  Buit  was  instituted  upon  an  account,  by  Owens, 
intestate  ot  Wilson,  againet  Maloney,  Adm'r  of  Robert 
Johnsou,  deceased,  aud  before  a  justice  of  the  peac«. 
Judgment  was  rendered  iu  favor  of  defendant  Maloney, 
and  the  cause  was  taken  by  cerliorari  to  the  circuit 
conrt.  There  judgment  was  rendered  for  the  plain- 
tiff,  Wilson,   and   defendant   has   appealed   to  this  court. 
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Th«  suit  wa2  begnn  on  the  4th  day  of  December, 
1875,  npon  two  accounts  beginning  in  1867,  and  the 
last  item  of  which  is  chained  February  8tb,  1869. 
The  facts  were  admitted,  and  the  cause  decided  by 
the  judge  without  the  intervention  of  a  jury,  by  con- 
sent  of  the   parties. 

It  appears  that  Robert  M.  McKee  was  qualified  as 
administrator  of  Johnson,  on  the  7th  June,  1869,  he 
having  died  on  the  4th  of  April,  1869;  that  the 
accounts  sued  on  were  presented  to  said  McKee  on 
the  8th  June,  1872,  when  be  wrote  upon  the  same 
the   following  endorsement: 

"  The  within  accounts  presented  to  me  as  adminis- 
trator of  Kobert  Johnson,  deceased,  and  by  my  special 
request  suit  will  not  be  brought  on  thetn  for  three 
years  from  this  date,  as  I  have  no  funds  belonging 
to  the  estate,  with  which  to  pay  debts  against  the 
same.  This  endorsement  does  not  waive  any  defense 
against  said  aocouuts,  except  the  statute  of  three  (3) 
years,  the  creditor  being  a  non-resident  of  the  State 
of  Tennessee.  Robert  M.  McKee, 

Jane  8,  1872.        Adm'r,  etc.,  of  Robt.  Johnson,  dec'd." 

The  circuit  judge  held  that  this  request  suspended 
also  the  operation  of  the  statute  of  limitations  of  ^x 
years,  and  gave  judgment  for  the  plaintiff  for  the 
amount   of  the   accounts   and   interest   thereon. 

At  the  Kovember  term,  1875,  of  the  county  court, 
HcKee  resigned  as  administrator  of  Johnson,  and  Thos. 
Maloney,  the  plaintiff  in  error,  was  appointed  and 
qualified  at  the  same  term    administrator  de  Aonw  turn. 


SEPTEMBER  TERM,  1877.  405 

Utlooe^  V.  Wilson. 

On  the  8th  February,  1869,  the  last  charge  in  the 
sooouDtfl  ie  made.  From  that  date  to  4th  December, 
1876,  when  the  suit  was  brought,  more  than  six  years 
had  expired,  and  the  statute  of  six  years  is  relied 
npon   in   defense   of  the   action. 

It  will  be  observed  that  the  request  for  delay 
"  does  not  waive  any  defense  against  said  accounts 
«xcept  the  statute  of  three  years,  the  creditor  being  a 
DOB -resident." 

From  this  stipulation  in  the  request,  it  is  manifest 
that  the  defense  of  the  statute  of  limitations  of  six 
years  was  not  waived.  The  undertaking  was  thst  the 
administrator  would  not  plead  the  statute  of  three 
years,  under  see.  2279,  Code,  estnpping  himself  from 
this  by  requesting  delay  for  a  definite  time  under  aeo. 
2280  of  the  Code. 

The  statute  of  six  years  continued  to  run,  and 
there  is  nothing  in  the  request  prohibiting  the  admin- 
istrator from  relying  upon  it,  especially  as  he  expressly 
reserved,  in  the  request  for  delay,  the  right  to  rely 
upon  every  other  defense,  except  the  statute  of  three 
years. 

In  the  case  of  Charles  Loyd,  adm'r,  v.  Nancy  Loyd 
et  aX.,  in  an  unreported  opinion  by  Judge  MoFarland, 
it  ie  said,  "  a  request  for  delay  does  not  prevent  the 
bar  of  the  statute  of  seven  years.  Code,  sees.  2281 — 
2786,  or  the  statute  of  six  years." 

It  follows  that  the  accounts  were  barred  by  the 
statute  of  limitations  of  six  years,  and  the  judgment 
of  the  circuit  court  must  be  reversed,  and  judgment 
will  be  rendered   here  in  favor  of  the  plaintiff  in  error. 


KNOXVILLE: 


Loyd  p.  Loyd, 


Charles  Loyd,  Adm'r,  v.  Kancy  Ann  Loyd,  d  al. 

ADMiNiSTBATOHa.     Eequed  fur  delan.    StataU  of  lix  yean.      A  request  for 
dela;  by  ao  admiDistratur  dues  not  preveDt  tbe  running  of  the  statates 
of  BJx  and  xeven  years. 
Code  cited:     Sectioos  2281,  2786. 


FROM    GREENE. 

Appeal  from  the  Chancery  Court.  H.  C.  Smith, 
Chancellor. 

A.  W.  Howard  and  R.  M.  McKee  for  complaioant. 

A.  B.  Wilson  anci  Pettibone  &  Robinson  for  de- 
fend aot. 

McFahland,  J.,  delivered   the  opinion  of  the  court. 

The  decree  of  the  chancellor  miist  be  reversed,  tbe 
demurrer  Bustained,  and  the  bills  dismiseed  at  the 
complainant'e   cost. 

So  far  as  complainant  shows,  be  has  no  atatne  in 
court  as  the  administrator  of  Erasmus  Loyd,  to  ask 
a  sale  of  the  land  descended  to  pay  the  debts  of  tbe 
estate,  or  to  question  any  one's  title  to  tbe  landa. 
The  dt'its  be  speaks  of,  unless  it  be  tbe  judgment, 
are  evidently  barred  by  the  statute  of  limitations,  in- 
dependeot  of  any  request  for  delay  be  may  have  made. 
His  request  for  delay  does  not  prevent  tbe  bar  of  tbe 
statute  of  seven  years,  Code,  sees.  2281,  2786,  or  the 
statute   of  six   years;     and   besides,  the   bills   show   that 
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there  were  enfficieut  personal  asset  to  pay  these  debts, 
as  well  as  the  judgmeot.  The  defendant  Hanbins, 
claiming  the  title  of  the  heirs,  may  make  any  defense 
availahle  to  them,  and  the  complainant  shows  no  right 
to  maintain  this  bill.  He  is  not  in  a  positioD  to 
litigate  with  Hankins  the  validity  of  the  tax  title — 
this  is  a  question  between  him  and  the  heirs. 
Decree  reversed  and  bill  dismissed. 


Bradley  County  v.  Scrooine  &  Tibbs. 

County  Warrants.  Aeiignment  by  dfliven/.  Sail.  For  a  purchaHer  at 
county  warriiDt!*  to  maintiiiD  suit  in  hU  own  name,  he  must  be  rented 
with  title  to  same  b;  written  endorsement  oi 


FROM   BRADLEY. 


Appeal    from    the    Circnit    Court.      Johs  B.  Hoyl, 
Jndge. 

J.  H.  Gaut  for  plaintiff. 

A.  J.  Trewhitt   for  defendants, 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Surgoine  &   Tibba    being   the    holders    by   delivery, 
without    written    assignment,   of   a    number    of    county 
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warrants  issued  by  the  chairman  of  the  county  court, 
drawn  on  the  county  trustee  and  payable  to  various 
individuals  or  their  orders.  These  warrants  or  orders 
were  transferred  by  delivery  to  Surgoine  &  Tibbs,  who 
sued  the  county  thereon  in  their  own  name,  setting 
oat  the  orders  as  the  foundation  of  the  suit  and  mak- 
ing profert  thereof.  To  this  declaration  the  county 
demurred — assigning,  among  causes  of  demurrer,  that 
the  declaration  does  not  aver  or  show  any  legal  lia- 
bility of  the  defendant  to  the  plaintifis.  The  demur- 
rer was  overruled,  and  upon  a  trial  the  plaintifls  had 
judgment,   from    which   defendant   appealed. 

The  orders  are  drawn  by  the  ohairman  of  the  conrt 
upon  the  trustee  of  the  county,  payable  to  J.  H.  Gal- 
breath  and  various  others;  the  orders  are  passed  to 
Surgoine  &  Tibbs  by  delivery  only,  and  they  sue  in 
their  own  aamee.  No  legal  title  passed  by  the  de- 
livery of  the  orders  without  written  assignment.  The 
demurrer  reached  this  defect  in  the  title  of  plaintiff, 
and  ought  to  have  been  sustained.  There  is  no  count 
in  the  declaration  except  that  based  on  the  warranto 
or  orders.  To  maintain  their  8uit  the  plaintiffs  should 
have  shown  themselves  vested  with  the  legal  title  to 
the  orders  by  endorsement  or  assignment  of  the  pay- 
ees thereof. 

For  this  error  the  judgment  is  reversed  and  the 
cause  remanded. 


SEPTEMBER  TERM,  1877. 
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Nathan  W.  Bachman  v.  Martin  Roller. 

Bnj£  AMD  Notes.  Parol  tettimony.  SlaltiU  of  Umiiationi.  Ntw  promitt 
to  tAvd  party.  Sujieienl  itAct.  The  words,  "  Pat  Bank  Notes,"  have 
a  fixed  aigniEcation  in  commercial  parlance,  which  canoot  be  varied 
by  parol  teslimony.  Under  a  replication  of  a  new  promiae  to  paj  a 
debt  barred  by  Ihe  Btatate  of  limitationB,  evidence  of  admiBsiona  or 
promiaes  made  to  a  stranger,  is  only  admiwible  nhen  it  appears  the 
debtor  intended  they  ehould  be  commnnicated  to  the  creditor. 

FROM    WASHINGTON. 


Appeal  from  the  Circuit  Court.  J.  A.  McKibney, 
Judge. 

Inqebsoll  &  Robinson  -for   complainant. 

Hayne3  &  Vance   for   defvndant. 

SnebDj    J.,    delivered    the    opinioD    of   the    court. 

The  action  was  upon  a  promissory  nole,  executed 
Slat  of  January,  1860,  by  the  defendant  to  the  plain- 
tiff, and  due  at  one  day,  for  two  thousand  seven  hun- 
dred and  DiDety-one  dollars  and  seventy-three  cents, 
payable  in  "  par  hank  notes."  Underneath  the  note 
was  written  a  roemorandnm  by  the  holder  in  these 
words  and  without  signature,  "Samuel  Bachman  is 
bound  in  writing  to  pay  the  above  in  gold  and  silver. 
See    obligation." 

The   suit   was   instituted   on   the   lat  of  April,    1872, 
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and  two  verdicts  have  beeo  had  for  ihe  plaintiff. 
Among  the  pleas  originally  filed  were  those  of  a  ten- 
der and  the  statute  of  limitations  of  six  years;  but 
the  former  plea  was  abandoned  and  withdrawn,  as 
appears  of  record,  and  the  delense  was  rested  on  the 
statute  of  limitations,  to  which  the  plaintiff  had  filed 
the  replication  of  a  new  promise,  which  issue  was 
found  in  favor  of  the  plaintiff,  and  judgment  rendered 
accordingly. 

In  the  view  we  take  of  the  case,  it  is  scarcely 
necessary  to  elaborate  the  discussion  of  all  the  ques- 
tions presented  in  the  argument.  It  was  proposed  on 
the  part  of  the  defendant  to  explain  the  memorandum 
written  under  the  note,  with  a  view  to  show  that 
another  party  was  bound  for  its  payment.  This,  under 
the  objections  of  the  plaintiff,  was  very  properly  ex- 
cluded. There  was  do  plea  in  the  files  that  justifies 
such  an  inquiry,  nor  upon  the  face  of  the  paper  or 
otherwise  does  it  appear  that  the  defendant's  liability 
was  in  any  degree  dependent  ujkid  any  collateral  ar- 
rangement between  the  plaintiff  and  any  third  person. 
The  defendant  ulso,  over  the  objections  of  the  plain- 
tiff, proposed  to  prove  the  meaning  oi  the  words, 
"par  bank  notes,"  as  they  were  to  be  understood  by 
the  parties  under  a  contemporaueous  agreement  between 
them.  This  testimony  was  also,  as  we  think,  very 
properly  excluded.  The  words  jmr  h:mk  notes  have 
a  distinctive  technical  meaning,  and  ihey  must  speak 
for  themselves.  They  are,  in  commercial  and  finan- 
cial parlance,  used  to  denote  a  state  of  equality  or 
equal  value;     an  equality  of  actual  with  nominal  value; 
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aod  being  terms  well  understood  in  the  law,  it  w&s 
the  province  of  the  court,  if  neceasary,  to  explain 
their  meaning  to  the  jury,  and  not  for  the  parties  to 
do  80  unless  they  had,  by  the  writing  given  to  them, 
a  different  interpretation  from  that  commonly  accepted 
in  the  usages  of  commerce  and  trade.  According  to 
the  written  contract  the  note  was  to  be  paid  by  the 
then  standard  of  value  according  to  its  nominal  value 
in  dollars,  and  the  written  terms  of  the  contract  conld 
not  be  varied,  altered  or  changed  by  any  outside 
parol  underatauHing  between  the  parties.  The  court 
declined,  upon  request,  to  state  to  the  jury  that  the 
defense  of  the  statute  of  limitations  was  an  honest  and 
reputable  one.  We  cannot  see  upon  what  principle 
aoch  instructions  could  be  demanded.  All  that  the 
oourt  was  required  to  do  was  to  instruct  the  jury  that 
it  was,  if  made  out,  a  valid,  complete  and  lawful  de- 
fense to  the  action.  With  the  moral  aspect  of  the 
plea  the  court  had  nothing  to  do,  and  any  instruction 
or  statement  of  the  private  opinion  of  the  judge  as 
to  its  morality,  would  have  been  an  irrelevant  abstrac- 
tion. These  immaterial  matters  out  of  the  way,  we 
oome  to  consider  the  main  point  of  contention  in  ar> 
gnmeot  here  as  in  the  court  below ;  and  that  is, 
whether  the  plaintiff  has  made  good  his  replication  of 
a  new  promise  by  proof  of  such  an  acknowledgment 
of  the  debt  as  a  subsisting  obligation,  and  such  a 
promise  to  pay,  express  or  implied,  as  will  obviate 
the  bar  of  the  statute.  It  is  insisted  on  the  part  of 
defendant  that  if  any  such  acknowledgment  and  new 
promise   is   established    by    the   proof  at   all,   it   is   upon 
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the  testimony  of  third  persons  to  whom  the  same  wu 
made,  and  not  to  the  plaintiff  or  his  agent.  And 
there  is  much  force  and  plausibility  in  the  argument 
of  the  defendant's  counsel,  that  if  the  theory  of  our 
adjudged  cases  be  true,  that  such  an  acknowledgment, 
if  it  if  to  operate  at  all,  must  have  the  eBect  of  cre- 
ating a  new  contract  founded  on  the  old  consideration; 
that  such  a  contract  must  be  a  bilateral  agreement 
between  the  parties  themselves,  and  not  between  the 
defendant  and  a  stranger.  Id  accordance  with  this 
view  the  defendant's  counsel  requested  the  court  to 
exclude  all  promises  or  acknowledgments  made  by  the 
defendant  to  any  other  person  than  to  the  plaintiff 
himself  or  his  attorney.  This  was  refused,  and  prom- 
ises and  acknowledgments  to  divers  persons  other  than 
the  plaintiff  or  bis  agent  were  permitted  to  go  to  the 
jury.  The  effect  of  all  our  adjudged  cases  upon  this 
subject  is,  that  there  must  be  an  express  promise  to 
pay  or  an  admission  of  an  existing  debt,  which  the 
debtor  is  willing  to  pay.  Hunter  v.  Starkea,  8  Hum,, 
656;  Belot  v.  Wynne,  7  Yer.,  534;  Broddie  v.  JohneoT^ 
1  Sneed,  464;  Butler  v.  Winter,  2  Swan,  91.  But  wb 
are  not  aware  that  the  precise  question  whether  snch 
a  promise  or  acknowledgment  to  a  stranger  would 
answer  the  requirements  of  the  law,  bas  ever  been 
directly  adjudged  from  this  bench.  It  does  appear, 
however,  that  the  question  was  incidentally  adjudged 
in  favor  of  the  plaintiff's  view  in  the  case  of  Thomp- 
«on  v.  French,  10  Yer.,  467,  where  the  testimony  of  a 
stranger  to  the  record,  having  no  agency  or  other 
privity   with    the   plaintiff   so    far   as   the   case   disolosea. 
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was  permitted  to  testify  ae  to  a  conversation  with  the 
defendant  ae  to  a  promise  and  acknowledgment  of  a 
sobaisting  liability,  which  the  coart  held  conolneive  of 
the  case.  Whether  or  not  the  question  was  presented 
and  contested  upon  a  like  agreement  as  in  this  case, 
we  are  not  advised.  It  was  broadly  held  in  many 
of  the  earlier  cases  on  the  subject,  that  such  an  ac- 
knowledgment was  good  whether  made  to  a  third 
person  or  to  the  plaintiff  in  the  action.  6  Harring- 
ton, 380;  lAIa.,226;  9  Wend.,  897 ;  16Wend.,477; 
4  Wooster,  319;  21  Barb.,  351 ;  4  Barb.,  163;  6  Barb., 
685;  4  Pick.,  100;  16  Verm.,  193;  1  Harris  &  Gill,' 
204;  7  Geo.,  505;  4  Potter,  225.  But  many  other 
oases  qualify  the  doctrine  so  as  to  make  the  sufficiency 
of  the  promise  depend  upon  the  faet  whether  the  in- 
tention appears  that  the  declaration  to  the  stranger 
should  be  communicated  to  the  creditor.  Wakeman  v. 
Sherman,  5  Selden,  85;  2  Story  Eq.,  sec.  1521;  Col- 
Utt-  V.  Frayzer,  3  Jones'  Eq.,  89 ;  26  Ala.,  433.  In 
the  case  of  Gollett  v.  Frayzer,  it  was  held  by  the  Su- 
preme Court  of  North  Carolina,  that  where  a  person, 
on  his  death-bed,  said  to  a  bystander  that  he  owed  a 
oertun  sum,  which  he  named,  as  a  balance  for  certain 
slaves  which  be  had  bought,  and  that  he  wished  it 
paid,  it  was  held  a  sufficient  acknowledgment  of  the 
debt  to  take  it  out  of  the  statute  of  limitaiioos.  3 
Jones'  Eq.,  80;  3  Batt.  Dig.,  420.  This  is  consis- 
tent with  the  more  modem  rulings  on  the  subject,  as 
it  was  manifest  that  the  debtor  in  that  case  wished 
and  intended  the  declaration  thus  made  in  eairemia,  for 
the    benefit    of   the    creditor  and  to  be    communicated 
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to  him.  And  it  is  said  in  the  learned  nute  to  the 
ease  of  WkitcovA  v.  Whiiing,  1  Smith's  Lead.  Caa.,  889, 
af^er  an  exhaustive  review  of  all  the  authorities,  that 
must  of  the  cases  in  which  an  admission  to  one  man 
has  been  held  to  take  the  case  out  of  the  statute  in 
favor  of  another,  will  l>e  found  to  rest  on  this  ground, 
or  on  that  of  the  existence  of  such  a  privity  between 
the  person  to  whom  the  declaration  was  addressed  and 
the  creditor,  that  what  was  said  to  the  former,  might 
fairly  be  presumed  to  have  been  meant  to  reach  the 
ears  and  influeoce  the  course  of  the  latter.  Mountate 
'  phen  V.  Brooke,  3  B.  &  Aid,,  141;  Clark  v.  Hoiigham, 
2  B.  «&  G.,  149;  Bloodgood  v.  Bruen,  4  Selden,  362; 
Evam  V.   Cavey,   29   Ala.,    99. 

We  bold  tliat  this  latter  doctrine  is  the  sounder 
and  safer  of  the  two,  upon  the  principle  that  the  new 
promise,  aller  the  remedy  is  barred,  creates  a  new 
contract;  and  if  it  is  a  new  contract,  it  follows  as  a 
logical  sequence  that  it  must  be  made  between  the 
parties  in  interest,  and  not  between  the  defendant 
debtor  and  an  utter  stranger.  The  charge  of  the 
court  on  this  point,  and  the  admission  of  the  testi- 
mony  referred   to,   was   erroneous. 

I^et  the  judgment  be  reversed  and  a  new  trial  be 
awarded. 
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Levisay  v.  Delp  et  nl. 

1.  Fbbby  License.     Injunelion.     Chancery  Qmrt,     Hut  no  poatr  to  protat 

parties  potKmng  italiile  pririkgee  and  fraaekita.  When.  StaUmenl; 
The  bunks  nf  the  river  are  owned  by  different  pereonB,  both  run  s 
ferry  and  have  the  name  landing,  one  with,  the  other  without,  a 
licenae.  Held,  land  may  be  appropriated  to  the  uee  of  a  public  ferry 
an  aa  caxement  for  the  benefit  of  the  public,  but  a  peroon  who  ruon  » 
terry,  under  a  lici'n^e,  han  no  nuch  rights  ngainxt  third  penionK,  who 
net  up  an  oppooitino  without  license,  an  a  court  of  equity  can  protect 
by  injunction  or  otherwiiie. 

Case  cited:     CortKiration  of  Morophis  i-.  John  Overton  rto/s..  3  Yer.,  390. 

Code  cited:     Sectiona  1241,  1242  and  124IS. 

2.  Saue.      Endenee.      Rxordu  of  Cuimty  G>ur(  are.       When.      In  courts  of 

eijuity  the  records  of  the  county  court,  when  duly  certified  to  and 
regularly  Died  ah  cidence,  become  «uch  as  much  aa  a  depoi^ition  or 
any  other  testimony. 


PHOM    HANCOCK. 


Appeal  from  the  Chancery  Court  H.  C,  Smith, 
Chanoellor. 

Jarvis  &  Davis  for  compkinaDt. 

T.  M.  FuLKERSON    for   defeDdaots, 

Freeman,   J.,   delivered   the   opinion   of   the   court. 

Thie  bill  wna  filed  to  enjoin  defendants  from  car- 
rying OB  a  ferry  on  Clinch  river,  to  the  injury  of  com- 
plainant's ferry,  which  was  liceoBed  by  the  couoty 
court  of  Hancock  county  in  1873,  aud  had  been  kept 
up   by   him    from    that   time. 
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The  proof  shows  complainaat  owns  an  andivided 
interest  in  (he  land  on  the  north  side  of  the  river. 
Defendants,  in  Janaary,  1876,  bad  bought  a  small 
portion  of  the  land  inolading  the  landing,  on  the  soutii 
side,  and  soon  after  commenced  to  run  their  ferry 
boat,  both  parties  using  the  same  landings.  It  will 
be  seen,  that  this  is  not  a  contest  between  two  rival 
claimants  for  a  license  to  establish  a  ferry,  as  in  most 
of  the  cases  reported  in  our  books.  Complainant  has 
his  license,  and  by  virtue  of  it  enjoys  the  ferry  fran- 
obise.  His  complaint  is,  that  another  party  is  engaged 
in  running  a  ferry  boat  at  the  same  place  from  the 
opposite  side  of  the  river,  and  his  contention  is,  that 
the   court   shall   stop   this   by   injunction. 

We  do  not  say  that  there  may  not  be  cases  where 
a  court  of  chancery  would  intervene  to  protect  the 
rights  of  a  party,  for  an  "  injunction  may  be  granted," 
says  Mr.  Story,  (Eq.  Jur.,  vol.  2,  Perry  Ed.,  sec.  927), 
"  in  favor  of  parties  possessing  a  statute  privilege  or 
hanchise,  to  secure  the  enjoyment  of  it  from  invasion 
by  other  parties.  The  right  would  have  to  be  clear 
and  exclusive  in  such  cases,  and  in  England,  estab- 
lished, if  disputed,  by  a  verdict,  before  a  perpetual 
injunction    would   be   decreed." 

In  our  State,  the  ferry  franchise  is  deemed  one  of 
public  interest,  standing  on  the  same  footing  as  a  public 
road,  and  the  land  of  a  party  may  on  this  principle 
be  appropriated  to  the  use  of  a  public  ferry,  as  an 
assessment  for  the  use  of  the  public.      See  3  Yer.,  390. 

The  county  court,  by  sec.  4206  of  the  Code,  is 
g^ven    the    general     supervision    over   roads   and   ferries, 
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to  eetftbliah  and  regulate  the  same.  By  sec.  1 241, 
the  owner  of  both  banks  of  the  river  is  entitled  to 
have  a  ferry  upoD  application  to  the  county  court. 
By  sec.  1242,  where  the  banks  are  owned  by  different 
persons,  each  owner  is  entitled  to  keep  a  ferry;  and 
each  is  entitled  to  transport  persons  across  the  river 
and  land  them  on  the  opposite  bank,  by  liie  uext 
section  of  the  Coile.  The  county  court  nuKt  iin[lior- 
ize  the  ferry  in  each  case,  however,  and  \>i  ntpiired 
to  take  a  bond  fur  faithful  performance  of  the  duties 
imposed   by    law.      See   sec.    1 248. 

The  result  of  this  is,  that  while  complaitiaot  is 
entitled  under  his  license,  while  it  is  unrevoked,  to 
run  his  ferry,  as  aguinst  the  oilier  party  he  has  no 
exclusive  rights  which  a  court  of  equity  ought  to  en- 
force, any  more  than  a  licenned  merchant  would  have 
as  against  an  unlicensed  dealer,  wlio  might  nil  I'owu 
and  commence  biminpss  by  hi.s  side.  Tiie  latter  would 
violate  the  law  by  thus  engaging  in  the  business  with- 
out license,  but  would  not  be  answerable  to  the  other 
party  for  such  violation  in  a  court  of  chuneory.  Tt 
would  be  an  idle  exercise  of  the  injunctive  iinwcr  by 
the  court  to  restrain  him  in  this  case,  when  m  owner 
of  one  bank  of  the  river,  he  may  ap|i1y  to  the  county 
court  and  obtain  a  license  or  order  establiihing  his 
ferry,   thus   legalizing   it,   at   next,  term   of  that   I'-mrf. 

It   is   perhap.'i   proper   to    refer  tn  the   question   ncide 

by   counsel,  that  the    record    of  the   county  coiiri    'n  not 

evidence   in    this   ease,    because   not   made   so    by   bill  of 

exceptions.       The    cases    referred     to    by    counsel     have 
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DO  beariug  oo  this  case — they  were  at  law.  In  this, 
the  reeord  duly  certified,  was  regularly  filed  ae  evi- 
dence ID  the  case,  and  became  evidence,  as  much  as 
a  deposition  or  way  other  teatimooy. 

On   the   whole   case,  the   chanoellor'B  decree   dismisa- 
tng  the  bill  is  correct,  and  we  affirm  it  with  oosta. 


Wm.  H.  Rahbo  v.  R.  a.  Donelly  et  al. 

Redeicptioh  of  Real  Estate.  Partitd  paymtnti.  The  paTchaaer  maj 
receive  partial  pnjmciita  or  demand  tbe  full  amount.  In  tfae  absence 
of  any  other  ogreement,  p&rtial  paymenta  must  be  understood,  with 
reference  lo  tfae  ledemption  laws,  and  b;  the  favor  of  the  purchaser. 
If  at  the  end  of  two  yearn  the  whole  amount  be  not  paid,  tbe  purcht- 
■er  becomes  debtor  to  the  original  owner  to  ihe  extent  of  the  amount 
paid,  which  may  be  recovered  either  in  chancery  or  by  an  action  at 
law. 


FBOH  JOHNSON. 


Appeal   from   the   Chmicery    Court.        H.   C.   Smith, 
Chancellor. 

FoLSOM    fur    complainant. 

BuTLES  &  Do'NELLY    for  defendauts. 

TuRNEY,  J.,  delivered   the   opinion  of  the   court. 

B;  sections  2124  and   2126  of  Code,  "  Beal  estate 
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sold  for  debt  shall  be  redeemable  at  any  time  within 
two  years  after  such  sale."  "  Any  debtor  whose  in- 
terest in  real  estate  has  been  so  sold  and  is  subject 
to  redemption,  may  redeem  said  interest  by  paying  to 
the  purchaser  or  to  any  one  claiming  nnckr  bim,  the 
amount  so  bid  or  paid  by  him,  with  interest  thereon 
at  the  rate  of  six  per  cent,  per  annum,  together  with 
all    other   lawful   charges." 

Under  this  statute  the  purchaser  may  demand  the 
full  amount  in  one  payment  and  refuse  partial  pay- 
ments, yet  under  the  statute  he  may  receive  partial 
payments  from  time  to  time,  and  if  by  snch  partial 
payments  made  within  the  time  prescribed  be  shall 
receive  the  full  amount  with  interest  and  other  lawful 
-charges,   the   redemption    is  complete. 

In  the  absence  of  agreement  to  the  contrary,  a 
partial  payment  on  the  amount  neoesaary  to  redeem 
must  be  understood  to  be  made  with  reference  to  and 
in  pursuance  of  the  redemption  laws  and  by  the  favor 
of  tlte   creditor   or   purchaser. 

The  indulgence  by  the  purchaser  and  his  relaxation 
-of  the  rigor  of  the  law  cannot  be  construed  a  waiver 
of  his  title  acquired  by  the  purchase,  and  its  conver- 
sion into  a  mortgage.  If  after  partial  but  without 
full  payment  the  two  years  expire,  the  purchaser  or 
thoRC  claiming  under  him  become  debtor,  to  the  extent 
of  the  paymeiils,  to  him  whose  land  has  been  sold, 
which  may  be  recovered  in  an  action  at  law,  or  proper 
proceedings   in   chancery. 

Reverse  the  decree  with  costs  and  enter  propeE 
-decree   here. 
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Wm.  Rosa,  in  error,  v.  Tho6.  C.  Cbow. 

BievENnE  Laws.  Om^Tveium  of  ikU.  Sale  b^ort  paymtrU  of  tax  <m 
.  vAtdtes,  void  only  uiA«n  made  inilh  intenl  lo  defraud  Ihe  mcniK.  Qmlniefi 
amtrarg  to  aeti  of  Oongrag.  A  sale  of  bmndj  before  pajmeDt  of  tbe 
tax  imposed  b;  the  revenue  laws,  is  not  void  anleas  maile  with  intent 
to  avoid  the  payment  of  the  revenue. 
Caaes  dted :  HcGavock  v.  Paryear,  9  HeiH.,  461 ;  Yerger  v.  Bainie,  4 
Hum.,  259. 


FBOH    GBEENE. 


Appeal  from  the  Circuit  Court.  E.  E.  Gillenwatebs, 
Judge. 

IsQEEsoLL  &  Wilson  for  plaintiff. 

Pettibone  &  Robinson  for  defendaat.        ' 

McFabla.nd,  J.,  delivered  the  opinion  of  jthe  court 

Crow  brought  this  action,  averring  in  his  declara- 
tion that  in  December,  1866,  he  spM  the  defendant 
Boss  three  hundred  gallons  of  brandy,  for  which  Rose 
was  to  pay  him  $1.25  per  gallon,  and  also  to  pay  the 
United  States  revenue  tax  of  $2.00  per  gallon ;  that 
the '  $1.25  per  gallon  was  paid,  but  the  defendant  failed 
to  pay  the  United  States  revenue  tax,  and  the  plain- 
tiff was  compelled  to  pay  it  himself,  and  brings  this 
action   to   recover   the   amount. 

The    defense    principally    relied    upon    is,   that    the 
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oontraot  was  absolutely  void,  being  in  oontraveDtion  of 
the  United  Statea  Btatntes  agaiast  the  sale  or  removal 
of  distilled  spirits,  before  the  paymeDt  of  taxes.  We 
are  referred  to  two  acts  of  Coogreea,  one  approved 
30th  June,  1864,  the  other  the  13th  July,  1866,  as 
embodying  the  law  in  force  at  the  time  this  contjraot 
was  made.  The  48th  section  of  the  first  named  act 
provides  that  goods  apoD  which  duties  are  imposed, 
found  in  the  possesfiou  of  any  one  for  the  purpose  of 
being  removed  in  fraud  of  the  revenue  laws,  or  with 
design  to  avoid  the  payment  of  said  duties,  may  be 
seized  and  declared  forfeited  to  the  United  States,  and 
the  offender  is  subjected  to  fine  and  imprisonment. 
The  180th  section  of  the  same  act  provides  that  if 
any  person  liable  to  pay  suoh  tax  shall  sell  the  article 
before  the  tax  is  paid,  with  intent  to  avoid  the  tax, 
the  debt  contracted  un  the  sale  shall  be  void  and  not 
enforceable  tn  any  court,  unless  the  security  given  be 
'in  the  hand  of  an  innocent  holder.  Thus  stood  the 
law  under  this  act,  and  by  its  express  terms  such 
sales  are  void  and  the  debt  not  collectable  in  the 
hands  of  the  vendors,  if  the  sale  was  made  vjttk  Ou 
inUnt   to   avoid  the   tax. 

By  the  45th  section  of  the  act  of  1866,  it  is  en- 
acted "that  any  person  who  shall  remove  any  distilled- 
spirits  otherwise  than  into  a  bonded  warehouse,  as 
provided  by  law,  shall  be  liable  to  a  fine,  etc.,  and 
imprisonment ;  and  any  spirits  so  removed,  and  all 
distilled  spirits  found  elsewhere  than  in  a  bonded 
warehonse,  not  having  been  removed  according  to  law, 
and  the  taxes  not  having  been  paid,  shall  be  forfeited 
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to  tbe  United  States,  or  may  be  seized  apoti  discovery- 
tod  sold  for  t&xes  and  ezpenses."  This  aot  is  silent 
ta  to  the  effect  of  sales  io  contraventioo  of  this  sec- 
tion. Tbe  argument  for  the  plaintiff  Crow  is,  that 
at  mo9t,  ealea  can  ooly  be  declared  void  when  tbe 
aale  or  removal  was  made  vtith  intent  to  avoid  the  tax, 
as  declared  by  tbe  ISOtb  section  of  the  first  named 
Bot.  This  was  certainly  so  under  the  first  aot.  Only 
removal,  with  inteTU  to  avoid  the  tax,  was  prohibited, 
«od  only  witli  intent  to  avoid  the  tax  are  declared 
void.  But  the  act  of  1866  makes  unlawful  the  re- 
moval of  distilled  spirits,  e^cept  to  a  bonded  warebonse, 
withotit  regard  to  the  intent,  but  nays  nothing  u»  to- 
whether  a  contract  made  in  contravention  of  the  pro- 
hibition may  or  may  not  be  enforced.  A  legislative 
act  may  prohibit  the  doing  of  a  particular  thing  and 
make  it  unlawful,  subjecting  the  offender  to  penalties^ 
yet  the  act  may  not  intend  to  render  void  conUracIs 
made  in  contraventioo  thereof.  Whether  such  be  the' 
intent  is  to  be  (gathered  from  the  entire  act,  and  the 
intent  of  the  law-making  power,  when  ascertained, 
must  control.  When  an  aot  prohibiting  a  particular 
thing  being  done  is  silent  as  to  the  effect  of  a  con- 
tract made  in  contravention  thereof,  and  there  be 
jkothiog  in  the  act  from  which  a  contrary  intent  cu» 
be  draw'i,  the  contract  will  be  held  void.  Suob  is 
the  reasoning  of  Jostiee  Swayne,  in  Harm  v.  RunTidU, 
12  Howard.  That  case  was  upon  tbe  question  whether 
the  price  of  a  slave,  carried  into  tbe  State  of  Miaaia- 
aippi  and  sold  in  violation  of  the  statutes  of  that 
State,  could    be    recovered.      Tbe    court    held    that  it 
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might  be;  that  it  was  the  iotention  of  the  act  to 
prohibit  the  importatioa  and  sale  except  under  certain 
regulations,  but  it  was  not  the  purpose  to  render  void 
all  contracts  of  sale.  The  result  was  readied  upnn  a 
consideration  of  the  particular  terms  and  objects  of  the 
statutes  of  Misnwippi.  The  oase  is  authority  only 
for   general    principles   announced. 

It  will  be  observed  that  in  the  act  of  1866,  there 
is  nothing  prohibiting  a  sale  of  distilled  spirits.  It 
is  the  removal  that  is  prohibited,  and  a  sale  might 
doubtless  be  made  which  would  be  lawful  under  both 
acts;  that  is,  if  the  s;ile  was  not  with  the  intent  to 
avoid  the  tax,  it  would  not  be  void  under  the  terms 
of  the  first  act.  If  the  sale  Hhoiild  nut  contemplate 
a  removal  in  violation  of  the  second  act,  it  Would 
not  oome  under  the  pruhibitiou  of  this  latter  act. 
The  act  of  1866  repeals  all  l;iwa  inconsistent  with  its 
provisions.  The  48th  and  ISOth  sections  of  the  act 
of  1864  are  not  inconsistent  with  the  act  of  1866,  so 
that  these  sections  were  stili  in  force,  'and  from 
this  it  would  result  that  a  sale  of  spirits  before^ the 
payment  of  tases,  wUh  intent  to  avoid  ike  tax,  was  void 
and  could  not  he  enforced  in  any  court,  by  the  ex* 
press  provisions  of  the  180th  section  of  the  act  of 
1864,  whether  the  sale  eoniemplaled  a  removal  of  the  spirita 
before  paying  the  taxes  m-  not.  But  the  act  of  1866 
prohibits  a  removal  of  the  spirits,  except  in  the  pre- 
scribed mode,  and  annexes  severe  penalties  wUhojd  re 
gard  to  whether  the  removal  was  with  a  fraudulent  intent 
or  not.  Now  while  this  does  not  prohibit  a  sale,  yet 
the  question  is,    whether   a   cootraot   of  sale  which  stip- 
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ulater<  as  a  piirt  of  its  lerms  for  nn  unlawful  romoval 
13  valid  or  capable  of  being  enfmved?  The  plaintiff'M 
testiiiioity  tfiKli'd  ti>  phow  that  it  was  a  i>art  of  the 
Htipiituiii)nts  of  the  sale  that  he  wua  (o  deliver  thi- 
braiidy  at  Kii))^|>ort,  in  Sullivan  couuty,  it  having 
been  distilled  in  Curtrr  county,  and  that  it  was  not 
expected  that  the  defendaot  Wbia  to  pay  the  taxes  antil 
the  delivery.  This  stipulation  for  a  delivery  at  Kings- 
port  involved  a  reiooval,  and  it  was  for  the  jury  to 
say  whether  this  was  a  removal  other  than  to  a 
bonded  warehouse,  as  specified  by'  the  act.  Is  a  sale, 
then,  which  stipulates  as  part  of  its  terms  that  the 
spirits  are  to  be  removed,  in  violation  of  the  act  of 
1866,    void? 

The  general  rule,  as  stated  by  Justice  Swayne,  in 
HarTig  v.  Runnelh,  before  referred  to,  is,  "contracts 
in  violation  of  statutes  are  void,  and  they  are  so, 
whether  the  consideration  tu  lie  performed  or  the  act 
to  be  done  be  a  violation  of  the  statute."  So  this 
court  held  in  MoGavock  v.  Puryear,  9  Heis.,  461,  that 
a  loan  of  money  was  not  so  illegal  as  to  prevent  the 
collection  of  tht  note  given  therefor,  merely  because 
the  creilitor  knew  of  a  purpose  upon  the  part  of  the 
borrower  to  use  the  money  for  an  illegal  object,  but 
that  it  would  l>e  otherwise  if  the  consideration  stipu- 
lated for  was  an  agreement  tu  do  an  illegal  act. 
Here  the  contract  sued  upon  is  the  promise  of  the 
defendant  to  pay  the  sum  of  money  sued  for.  As- 
suming that  the  consideration  of  this  promise  was  the 
agreement  of  the  plaintitf  to  remove  three  bundre<l 
gallons   of  brindy,  in  violation   of  the  act  of   Congress, 
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and  <leliver  it  to  the  deremlant,  and  that  this  wan 
doDf,  ii  iiiukert  a  cmbh  where  the  coiiHi<leraiion  to  be 
perrirmed  is  in  violtilion  of  a  positive  titatiite,  an 
agreemeut  10  do  wiiitt  ta  positively  lorliidden  uoder 
severe  [>enuUie8,  and  this  under  the  general  rule  makeH 
the  contract  void.  But  it  is  ai^ued  that  as  the  act 
of  1866  is  silent  as  to  what  contrtictB  shall  be  void, 
that  only  those  nhall  be  void,  declared  so  by  the  180th 
section  of  the  act  of  1864 — that  ia,  sales  with  intent 
to  avoid  the  tax.  If  thin  section  were  a  part  of  the 
act  of  1866,  the  argument  would  probably  be  conclu- 
sive; but  the  act  of  1866  makes  unlawful,  acts  that 
were  not  unlawful  under  the  act  of  1864,  and  being 
silent  as  to  the  effect  ot  contracts  made  in  contraven- 
tion of  it,  the  gt'neral  rule  laid  down  in  the  case  of 
Han-ia  v.  RunnelU,  whk-h  case  is  cite<1  and  reli<-d  upon 
by  iiliiiiitiff'fi  ('otmael  is,  that  the  contract  is  void, 
aide^  we  can  see  from  tlie  entire  Jict,  or  the  nature 
of  tlie  act  prohibited,  that  it  was  not  the  purpose  of 
Congreaa  that  tlie  ^ale  should  be  void.  Tliere  is  an 
apparent  injustice  in  allowing  the  party  who  has  re- 
ceived the  consideration  to  avoid  the  payment,  upon 
the  ground  of  the  illegality ;  thii.^,  while  it  in  pun- 
ishine  one  party  severely,  if  is  apparently  offerinf;  a 
premium  to  tlid  other;  and  for  ibis  reasnn  and  to 
avoid  this  result,  courta  have  often  made  excepiiona 
to  the  rule — many  of  them  upon  perhaps  uosulistantial 
ground.  We  can  see  no  snhstantial  ground  for  an 
exception  in  this  case;  further  refinements,  we  thiuk, 
would  but  tend  to  break  down  the  rule  altogether,  and 
thia   we  are   hardly    prepared   to  do.       The   geneial  rule 
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bk3  been  recof^nized  in  this  Sute.  that  a  contract  in 
violation  of  a  positive  statute  is  void.  See  Yerger  t. 
Mainie,  4  Hum.,  259. 

We  held,  in  a  recent  oaae  at  JackEon,  that  a  con- 
tract between  a  citizen  of  a  loyal  State  and  a  Bobject 
of  one  of  the  Confederate  States  during  the  late  war, 
by  whiuh  the  lormer  paid  to  the  Utter  a  large  Bum 
of  money,  $100,000,  in  pnrchai'fi  of  cotton,  was  abso- 
lutely illegi'l,  although  the  cotton  was  not  (o  be  de- 
livered until  afler  the  cloi<e  of  ihe  war,  and  that  the 
money  [>aid  could  not  be  n^cuvered  back,  as  tbe  pay- 
ment ol  the  money  from  the  one  to  ihe  other  was 
ID  direct  violation  of  iSw.  acts  ol  Congreee,  and  to  tbe 
laws   and    usages  of  thet>e   &a   to   noii  intercourse. 

We  hohl,  therftore,  that  ibe  circuit  judge  should 
have  iiistructfd  tbe  jury,  that  it  the  bale  in  tliis  case 
was  before  the  tax  was  pai<l,  and  witd  intent  to  avoid 
tbe  tax,  then  the  sale  was  void,  whether  an  untawfut 
removal  was  contemplated  or  \w\,  and  tbe  plaintiff 
could  not  recover;  and  further,  if  tbe  dvlt-ndant's 
promiau  to  jtay  was  in  consideration  ot  the  plaintiff's 
agreement  to  runiove  tlie  spirits  t:lc>owhere  than  into  a 
bonded  wareliomie,  and  there  deliver  the  same  to  de- 
fendant, the  contruoi  would  be  illegal  without  regard 
to  tbe  intent  of  the  removal.  Tlie  jlidge  said  to  tbe 
jury,  as  "the  sale  is  not  void  under  tbe  revenue  laws 
because  made  before  the  payment  of  the  tax,"  further 
instructions   were   asked   and   refused. 

The  judgment   must   be   reversed. 
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We  have  cooaiderecl  this  ease  upon  a  petitioo  to 
re-bear.  It  in  anrued  that  the  removal  of  the  brandy 
in  thia  ovtt,  if  it  was  unlawful  at  all,  was  aa  unlaw- 
ful removal  out  of  or  from  a  bonded  wareboaae.  This 
wu  forbidden  by  the  aot  of  1864.  The  act  of  1866 
WM  intended  to  compel  the  distillers  to  remove  their 
distilled  spirita  from  the  still  into  the  bonded  ware- 
kouse,  and  therefore  forbid  under  a  severe  penal^  a 
lemoval  from  the  place  where  distilled,  elsewhere  than 
into  a  bonded  warehouse.  The  manner  in  which  it 
ooald  be  lawfully  removed  out  of  the  bonded  ware- 
bonM,  was  provided  for  in  the  previous  act  of  1864. 
It  is  insiited  in  thiM  case  that  the  brandy  had  been 
nmoved  from  the  distillery  into  the  plaintiff's  private 
bonded  warehouse  as  provided  by  law,  there  being  no 
public  bonded  wareliouse;  that  the  distiller  might 
provide  a  place  or  warehnu»«  to  deposit  his  spirits, 
and  upon  notifying  the  proper  revenue  officer  find  giv- 
ing bond  and  obtaining  license,  the  spirits  would  then 
be  in  the  hooded  warehouee  us  required  by  law,  and 
in  the  custody  of  the  revenue  officer;  and  that  all 
this  was  done  in  this  case,  and  if  the  removal  was 
unlawful,  it  was  because  in  violation  of  the  act  of 
1864,  as  to  the  manner  of  removal  from  a  bonded 
.  warehouse.  We  did  not  express  any  opinion  upon 
these  disputed  questions  of  fact.  But  upon  such  a 
state  of  facts,  it  would  seem  to  follow  that  as  the 
law  violated  was  the  act  of  1864,  only  such  contracts 
should  be  declared  void  as  are  declared  void  by  that 
aot;  and  upon  further  a>nstde ration,  we  have  deter- 
mined  to   modify   the    foregoing    0[)inioD    to   the   extent 
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of  holding  that  coDtraots  of  sale  ehail  be  held  void, 
only  when  they  come  within  the  purview  of  the  ISOtli 
section  of  the  act  of  1864;  that  is,  when  made  be- 
fore the  payment  of  the  tax,  with  the  intent  to  avoid 
the  tax.  We  may  arrive  at  this  oooclnsioa  by  oon- 
straing  the  acts  of  1864  and  1866  as  parts  of  the 
same  acts,  and  as  snob  contracts  are  in  terms  declared 
void  by  the  act  of  1864  and  no  other,  we  may  fairly 
oooclude  that  it  was  not  intended  that  any  other  vio- 
lations of  the  acts  should  avoid  oontraots  made  in 
contravention  thereof;  but  still  the  judgment  in  this 
case  must  be  reversed.  Although  the  special  instroc- 
tions  asked  were  not  proper,  yet  it  was  error  for  the 
court  to  say  to  the  jury  that  the  sale  was  not  void 
under  the  revenue  law  because  made  before  payment 
of  taxes,  without  more.  The  charge  should  have 
been,  that  the  sale  was  not  void  unless  made  with 
intent   to   avoid   the   payment  of  the   taxes. 

The    judgment   of    reversal    heretofore    entered    will 
stand. 


SEPTEMBER  TERM,  1877. 


Tillman  v,  Cocke. 


L.  TiLLMAK,  Jh.,  Adm'r,  i>.  Callik  B.  Cocke  d  al. 

1.  Adhihistbatobb  ASD  Executobs.      Evidenee.      Code,  tee.  3S13d.     Al- 

louing  a  parly  called  by  the  court  to  talify.  UiKontlUiai<ma[.  Sectloo 
3813<Iof  the  Code,  ulloviiig  >  ptut?,  in  suite  by  or  agsinst  execulora, 
etc.,  called  by  the  court,  to  tea^fy,  is  iiDOonBtitutioDti]  and  Toid. 

2.  Statutes.     Oonilruction  of.     Where  the  latter  clause  Id  a  section  of  an 

act  is  digtinct  and  separable  from  the  first,  it  will  not  render  the  whole 
section  invalid  necenarily,  for  the  one  to  be  declared  void. 


FBOM   KNOX. 


Appeal  from  the  CbsDcery  Court.  O.  P.  Temple, 
Chancellor. 

Jab.  Cohfobt   for   complaiDant. 

T.  R.  CoBNicK   for   defendant. 

Feeemah,  J.,  delivered  the  opinion  of  the  court. 

The  origiDal  bill  in  this  case  was  filed  to  settle 
the  estate  of  the  late  James  R.  Cocke.  Pickle  filed 
his  petition  as  a  creditor  and  became  party,  and  filed 
a   claim    as   a   creditor   of  the   estate. 

We  need  not  at  present  go  intu  the  particulars  of 
this  claim  further  than  to  say,  that  it  is  to  be  proven 
and  made  out  solely  on  the  evidence  of  the  claimant 
himself.  He  states  the  fact  in  his  petition,  sworn  to, 
and  asks  an  order  from  the  chancellor  that  he  be 
allowed    to    be    examined    as  a   witness,   he   being    the 
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only  party  cognizant  nf  the  facta,  the  transaction  being 
one  exclusively  between  Cocke  and  himselT,  having 
some   elements   of  confidence   in    it,   as   between   them. 

The  chancellor  made  an  order  allowing  him  to  tes- 
tify. The  question  presented  for  our  consideration  is, 
was  this  order  proper,  and  the  testimony  properly 
permitted   in   the   case? 

The  section  of  the  Code  under  which  the  right  to 
testify  in  this  case  is  claimed,  is  section  3**13(f,  in 
connection  with  the  previous  section.  The  lalter  sec- 
tion allows  all  parties  to  testify,  relieving  them  from 
incompetency  in  all  civil  courts  of  this  Slate,  notwith- 
rttanding  they  may  be  parties  to  the  suit  or  interested 
in  the  issue  tried.  This  is  the  general  rnle.  The 
other  section,  however,  enacts  certain  exceptions.  "In 
actions  or  proceedings  by  or  against  executors,  admin- 
istrators or  guardians,  in  which  judgments  may  be 
rendered  for  or  agiiinst  them,  neitlier  party  shall  be 
allowed  to  testify  aguinst  the  other,  as  to  any  trans- 
action with,  or  statement  by  the  testator,  intestate  or 
ward,  unless  called  to  testify  thereto  by  the  opposite 
jmrty,   or   required   to   testify   thereto   by   the   court." 

It  is  evident  that  under  this  last  clause,  it  wan 
intended  by  the  Legislature  to  give  the  court  the 
power  to  call  the  parly,  or  require  of  him  to  testify, 
and  that  unions  so  required  he  should  be  incompetent 
under  the  previous  part  of  Ihe  secition  quote<1.  Can 
this  be  sustained  as  a  law  of  the  land,  or  ilofs  it  not 
<'onfer  on  our  courts  legislative,  and  not  judicial  power? 
We  have  given  some  ctmsideration  to  this  question, 
and   we   are    compelled    to    hold    the     latter   to   be   the 
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result.  The  rule  of  Uw,  the  general  ru)e  which  ir 
the  law  of  the  land,  applicable  to  all  the  parties 
named,  is,  that  they  are  incompeteut.  Such  would  be 
the  rule  to  be  enforced  by  the  court  on  objection 
made  to  aaoh  a  witness,  and  by  which  he  would  be 
adjudged  incompeteDt  under  the  law  to  testify.  This, 
then,  would  be  the  rule  of  law ;  but  under  this  last 
clause  the  court  might  fiay,  the  law  renders  you  as  a 
party  incompetent,  and  yon  cnnnot  be  permitted  to 
sustain  your  right  af  claimed,  by  your  own  testimony ; 
it  must  therefore  fail.  But  I  think  this  is  a  proper 
case,  where  yon  may  be  required  to  testify,  and  the 
court  ha-s  the  right  to  relieve  from  the  disability  im- 
posed by  the  law;  yon  can  therefore  lie  a  witness, 
because  the  court  thinks  it  a  proper  case  to  allow 
this   to    hu   doue. 

This  is  to  leave  the  rights  of  pirties  (lependcut  on 
the  will  of  the  judge,  with  do  rnle  prescribe<l  by  which 
he  is  to  be  guided  in  his  action — nothing  by  which 
the  party  can  say,  it  is  his  right  to  be  heard.  In 
a  word,  in  the  phice  of  a  rule  of  action  prescribed 
being  made  the  test  of  the  right  of  the  party,  the 
court  makes  the  rule  and  enforces  it,  or  refiis-s  to 
make  it,  as  he  chooses;  thus  performing  a  legi)<l;itive 
net,  that  is,  giving  Ihc  law  to  the  party  in  the  partic- 
ular case,  not  deriding  upon  what  that  law  is.  The 
practical  re.^u1t  ii-,  or  may  be,  thut  a  debt  may  he 
recovered,  as  in  tliis  case,  if  the  court  chooses  to  allow 
the 'party  t«  prove  it;  but  if  not,  the  right  claimed 
vannot  be  maintained.  This  wouM  leave  no  rule  for 
the   action   of  all   the   courts   of  the   State   by    which  to 
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be  guided,  nor  the  same  court  in  every  case,  but 
would  make  the  law  on  which  the  rights  of  the  parties 
depend,  as  variable  as  the  judgment,  whim,  caprice,  or 
even  prejudice  of  the  judge  might  dictate.  This  is 
not  to  adjudge  what  the  law  is,  but  to  make  it,  a 
power  which  cannot  be  conferred  by  the  Legislature 
upon  the  judiciary.  It  belongs  to  the  law-making 
department  to  say  what  shall  be  the  rule  by  which 
the  rights  of  parties  are  to  be  settled.  It  is  the 
judicial  function  '^o  ascertain  what  that  rule  is,  and 
enforce  it,  or  apply  it  to  the  decision  of  questions 
presented.  No  rule  is  prescribed  in  this  statute,  ex- 
cept  the   will    of  the  judge. 

Since  writing  the  preceding,  we  have  had  other 
arguments  presented,  one  point  being  made,  which  we 
deem  it  proper  to  notice.  It  is  substantially,  that  the 
whole  section  containing  the  exception  must  stand  or 
&11  together,  not  being  separable.  We  do  not  think 
this  is  such  a  case.  The  clause  giving  the  discretion 
is  distinct  from  the  other,  and  may  well  be  held  void, 
and  the  other  exceptions  stand,  as  the  general  rule,  as 
was   intended   by  the   Legislature, 

We  think,  therefore,  Pickle  was.  incompetent  under 
the  general  rule,  and  discretfion  given  to  allow  him  to 
testify  is  not  warranted  by  the  constitution,  and  could 
uot   be   exercised    by   the   court. 

A   decree   will    be   entered   to   this   efi'ect    with   costs. 


SEPTEMBER  TERM,  1877. 


J.   B.   NoRRis  V.  J.  H.   Stephens. 

HiyoB.  Ooimly  amrt  viay  frinrf,  when.  ChUd  nottohe bound  uHlhoal  nwther'i 
(cntenl,  mSen,  An  order  of  tile  county  court  binding  u  minor  lo  in- 
volnntar/  Bervitiide,  i»  not  conclusive  upon  him  or  the  nintlier,  wben 
made  upon  (he  court'n  own  mution,  without  notice  la  eithpr  tliu  iniuor 
or  the  mother,  and  the  ciiurl  having  determined  the  exiflcni^  of  non^ 
of  the  facls  aecessary  to  mike  their  action  proper  in  diich  c.ihi'S 

The  court  saj:  "Tlie  (ailure  of  the  motlier,  upon  being  fuWquentlv 
informed  of  the  order  of  the  court,  to  talie  iiction  lo  repudiate  the 
binding,  would  not  nc<:et>i>arily  render  the  action  of  the  court  valid, 
especially  an  againxt  the  minor  hiniself,  upon  the  Huppoxitton  that  be 
had  been  abandoned  b^  the  mother.  I  f  the  mother  be  able  to  support 
(he  child,  it  cnonol  be  bonnd  without  her  iiriKent  in  open  courL  If 
the  mother  he  not  able,  or  if  ahe  han  ab:indoned  him,  yet  if  the  child 
ig  able  to  support  and  lake  eiire  of  himwlf  by  hi»  own  labor,  we  think 
the  court  hni!  no  power  to  bind  him,  withoui  he  in  in  Borne  way  n 
party  to  the  proceeding  ao  um  to  bind  or  e»top  him,  which  we  think 
does  not  appear  in  thia  ease." 

Caiw  cited :     Lawbou  p.  Scott,  1  Ver.,  92. 

Code  cited :    Sees.  1622,  2.>17-9. 


FROM   WASHING  rON. 

Appeal    from    the    Circuit    Cotirt.       .1.    A.     McKiK- 
NEY,   Judge. 

J.    E.   REEVKij   fur   complainant. 

J.    H.   KiHKrATKicK   and    E.    N.   (Jrikfitii    lor   de- 
fendant.- 

I  McFarland,  J.,  •lelivi'red    tlie  opinion    of  liic   i-oiirt. 

]  Norris   brought   tliiw    action   lo    recover   of   Steplieus 

I  for   services   rendered    him  as   n   laborer   upon    hi^   tUrm. 

I  28— VOL.  9. 
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Norrta  v.  Stephen 


The  clefeiisc  was,  that  the  pUintifP,  at  the  time  the 
services  were  rendered,  was  a  miuor,  aod  was  regn- 
larly  bound  to  the  defendant  by  the  order  of  the 
county  court  of  Washington  county.  The  defense  was 
successful.  A  new  trial  being  refused,  the  plaintiff 
has   appealed   in   error. 

The  question  is,  was  the  plaiutiEF  lesally  bound  or 
apprenticed  to  the  defendant  by  the  order  of  the 
county   court. 

The  plaintiff's  father  died  during  the  late  war, 
leaving  a  widow  and  five  children,  of  whom  the  plain- 
tiff was  the  oldest.  The  proof  indicateia  that  the 
widow  was  without  property,  but  supported  her  family 
by  her  labor,  with  the  assistance  of  the  plaintiff,  who 
was  hired  to  the  defendant  for  one  or  two  years  pre- 
vious to  September,  1870,  at  seven  or  eight  dollars  per 
month.  About  September,  1870,  there  was  some  mis- 
understanding between  the  plaintiff  and  his  mother,  the 
nature  and  extent  of  which  is  left  somewhat  uncer- 
tain.  It  is  claimed,  for  the  defendant,  that  the  plain- 
tiff was  abandoned  and  driven  from  home  by  his 
mother;  hut  this  is  denied.  On  the  5th  of  Septem- 
ber, 1870,  the  county  court  made  the  following  order: 
"On  motion,  the  court  bound  Isaac  Norris  to  John 
H.  Steplieiis,  with  him  to  live  and  work  as  an  ap- 
prentice, flnd  tlie  sitid  John  H.  Stephens  came  into 
open  court  and  ext'cuted  n  bond,  with  Vincent  Boring 
as  security,  which  bond  is  on  file  in  the  clerk's  office." 
A  l>ond  Wits  executed  in  substantially  the  usual  form, 
but  was  not  recorded  as  n'quired.  The  age  of  the 
plaintiff  at   the   time   is   somewhat    uncertain.       Accord- 
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iDg  to  the  recitals  of  the  bond,  he  was  Bfleen  yean 
-of  age  in  June  previous,  and  there  is  other  testimony 
teodin^  to  show  that  this  was  his  age,  hut,  according 
to  the  testimony  of  the  plaintiff,  he  was  then  sevea- 
teen  years  of  age.  It  ap|>ears  that  the  ))laintiff  knew 
of  this  proceeding,  and  there  is  some  evidence  teodii^ 
to  show  that  it  was  according  to  his  desire,  but  he 
was  not  in  any  legal  seuse  a  party  to  the  proceeding. 
His  mother  had  no  notice  of  the  proceeding,  and  did 
not  assent  to  it.  The  plaintiff  remained  with  defend- 
ant some  two  years  and  ten  months,  when  he  left, 
■and,   on   arriving   at  age,   brought    this   action. 

The  question  is,  whether  the  binding  was  legal  and 
gave  the  defendant  the  right  to  the  plaintiff's  services 
accordingly.  By  the  Code,  sec.  2547,  "  where  the  e«- 
-tate  of  au  orphan  is  of  so  small  value  that  no  persoB 
will  educate  him  or  her  for  the  profits  thereof,  sucA 
orphan  shall,  by  direction  of  the  court,  be  appren- 
ticed. ..."  And  by  sec.  1622:  "The  county 
-court  may  bind  out  as  apprentices  suitable  orphaa 
children  of  any  person  unable  to  provide  for  their 
support.  ..."  Both  of  these  sections  are  takes 
irom  the  act  of  1762,  ch.  5,  sec.  2o49.  Sec.  2549, 
from  the  act  of  1825,  ch.  46,  sec.  1,  enacts  that  "any 
child  totally  abandoned  by  the  father,  and  for  whom 
he  fails  to  provide  support  and  maintenance,  may  be 
bound  .out  by  the  county  court  as  though  the  lather 
was  dead.  But  no  child  shall  be  bound  out  unless 
the  assent  of  the  mother  is  first  given  in  open  court, 
or  she  be  unable  to  provide  for  his  maintenance." 
It  is   argued   that   the   provision  in   the    above    sectiou, 
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in  regard  to  the  aaaeat  of  the  mother,  only  applies  to- 
these  cases  referred  to  in  the  section  where  the  fether 
iB  living  but  has  abandoned  the  child,  and  not  to 
eases  where  the  fitther  is  dead;  but  we  see  no  ground 
for  the  dislinctioD.  If  the  iather  is  living,  but  has 
abandoned  the  child,  the  child  may  be  bound  out  as 
if  the  /other  loere  dead.  But  in  either  case,  if  the 
mother  be  living  and  able  to  support  the  child,  it 
shall  not  be  bound  out  without  her  assent  in  ojien 
court,  unless  an  exception  exist  as  tu  illegitimate  chil- 
dren, as  to  which  see  Latoson  v.  8eoU,  1  Yer.,  92, 
and   sec.    1625   of  the   Code. 

If  the  mother  be  not  able  to  support  the  child  it 
may  be  bound  out,  notwithstanding  nhe  refuses  to  as- 
sent. But,  in  such  case,  ought  the  mother  to  have 
Dotioe  of  the  proceeding?  This  would  seem  reason- 
able, although  we  find  no  provision  requiring  notice 
to  her.  We  are  not  disposed  to  adopt  rulings  calcu- 
lated to  embarrass  the  action  of  the  county  court  oa 
this  subject.  Their  jurisdiction  is  general  and  uD()iie6- 
tioncd,  and  if  that  court  determines  that  the  person 
is  a  minor  orphan,  without  estate  and  a  pauper,  and 
unable  to  procure  bis  or  her  own  support;  that  the 
mother  is  unable  to  maintain  the  child,  or  has  aban- 
doned it,  and  it  is  a  suitable  person  to  be  bound 
out,  we  would  hesitate  to  declare  the  order  or  judg- 
ment void  where,  as  in  this  case,  it  is  brought  col- 
laterally in  question.  But  the  question  is,  whether 
or  not  it  should  appear  from  the  record  that  the 
oourt  adjudged  or  determined  the  existence  of  these 
£icts.       We    hold    that    where    it    appears,   as    in    this 
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-case,  that  the  mother  was  living  aod  had  no  notice 
of  th«  proceeding,  and  gave  no  assent,  and  the  minor 
was  not  a  party,  and  the  order  or  judgment  of  the 
-court  does  not  find  or  assume  the  exigtenoe  of  any  of 
the  fitcts  authorizing  the  action  of  the  court — that  it 
to  say,  does  not  find  or  assume  that  the  person  to 
be  apprenticed  is  a  minor  without  means  of  support, 
either  by  himself  or  the  assistanoe  of  his  parent,  is  a 
suitable  person  to  be  apprenticed — that  the  order  of 
the  court  Is  not  valid  or  binding.  The  plaintiff  in 
this  case,  although  young,  is  ghown  to  have  been  able- 
bodied  and  active,  entirety  able  not  only  to  support 
himself  by  his  own  labor,  but  also  to  assist  his  mother 
in  supporting  the  balance  of  the  family.  In  such  a 
case  we  are  not  prepared  to  hold  that  an  order  of 
the  county  court  binding  the  minor  to  involuntary 
servitude,  conclusive  upon  him  or  the  mother,  when 
made  upon  motion,  without  notice  to  either  the  minor 
or  the  mother,  and  without  opportunity  to  them  to 
contest  the  matter  or  appejl,  and  without  the  court 
determining  the  existence  of  any  of  the  fiicts  making 
their  action  proper.  The  circuit  judge  instructed  the 
jury,  that  if  the  mother  had  driven  the  plaintiff  from 
home,  and  shown  no  dissent  from  the  action  of  the 
county  court,  then  the  action  of  the  court  would  be 
legal  and  binding.  This  we  think  is  erroneous.  The 
ffulure  of  the  mother,  upon  being  subsequently  informed 
of  the  order  of  the  court,  to  take  action  to  repudiate 
the  binding,  would  not  necessarily  render  the  action 
of  the  court  valid,  especially  as  against  the  minor  him- 
self,  upon   the  supposition  that   he   had   been  abandoned 
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by  the  mother.  If  the  mother  be  able  to  support 
the  child,  it  cannot  be  bound  without  her  assent  in 
•pen  court.  If  the  mother  be  not  able,  or  if  she 
has  abandoned  him,  yet  if  the  child  is  able  to  sup- 
port and  take  care  of  himself  by  bis  own  labor,  we 
think  the  court  has  no  power  to  bind  him,  without 
he  is  in  some  way  a  party  to  the  proceeding,  so  as 
to  bind  or  estop  him,  which  we  think  dues  not  ap- 
pear  in    this  case. 

The   judgment   will    be    reversed    and    a    new    trial 
awarded.  ' 


W.    B.    Wai-l   et.   al.    v.    Dei.ilah   Marbu   d   al. 

BiLLB  AND  Norm  Condillm.  Dtfavil.  Whole  mm  dve.  Waixer.  Maha't 
lights.  A  BtipulatioD  in  a  pronuMor?  note,  benriog  inlereat  pKvftble 
annuallj,  ibat  upon  a  failure  to  pay  inlereHt  annually  the  note  eball 
be  due,  is  a  provision  Cor  tlie  benefit  of  tile  pa^ree,  which  be  mi7 
waivi',  and  cannot  be  taken  advantage  of  b;  the  maker  of  the  note. 
C'ase  ciU'il :    Cnriithers  b.  McBurne/,  3  Sne«d,  590. 


FROM     (IREBNE. 


Appeal   from    the    Chancery   Court.       H.    C.   Suith,. 
Chancellor. 
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-  E.  C.  Reeves  and  W.  McSben  for  cnmplainaiit. 
RoBT.    M.   McKee   for   defendant. 
Mf^FARLAND,  J.,  delivered   the  opinion  of  the  court. 

The  question  in  this  case  is  the  proper  construc- 
tion  of  the   following   obligation,   to-wit : 

"Eight  years  afler  date,  with  interest  from  d:ite, 
to  be  paid  anntially,  I  promise  to  pay  Deltlnh  Marsh 
five  hundred  dollars  for  value  received  June  10,  1862. 
It  is  understood,  if  I  &il  to  pay  the  intereRt  annually 
on  above  sum,  that  it  is  all  to  be  due  from  that 
date,  that  is,  the  date  of  my  failure,  and  the  snid 
Delilah  Marsh,  or  her  representative,  may  proceed  to 
collect  the  principal  and  interest  remaining  on  said 
debt  afler  such  failure.  Witness  my  hand  and  seal. 
The   above   to   he   in   current   bank    notes. 

"(Signed)         Wm.    B.    Hudson,     [l,  m.]" 

The  interest  was  not  paid  annually,  the  only  pay- 
ment being  credits  upon  the  note,  to-wit:  $'20,  April 
17,  1866;  »65,  January  22,  1867;  J20,  December  5, 
1868.  Hudson  ezectttut/-  a  deed  of  trust  upon  certain 
lands  to  secure  the  debt,  the  deed  in  substance  fol- 
lowing the  terms  of  the  above  obligation.  No  steps 
were  taken  to  enforce  the  collection  of  the  money 
until  after  the  expiration  of  more  than  eight  years 
from  the  date  of  the  note,  to-wit,  in  187o,  when  the 
trustee  was  proceeding  to  sell  the  land  in  accordance 
with  the  power  in  the  deed,  when  the  heirs  of  Hud- 
son (he  having  died)  filed  the  original  hill,  insisting 
that    by   the    terms    of    the    note    it    fell    due    at    the 
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expiration  of  the  first  year,  June  10,  1863,  by  reason 
of  the  interest  not  being  then  pai<l,  and  the  notx' 
shoiil'l  he  scaled  to  the  value  of  cu  rent  hank  notes 
at  that  dale.  On  the  10th  of  .lune,  1863,  current 
bank  notes  were  greatly  depreciated;  but  upon  the 
expiration  of  eight  years  from  the  dat«  of  the  note, 
which  wonld  be  the  10th  of  June,  1370,  bank  notes 
answering  this  description  were  not  so  greatly  depre- 
ciated; so  that  it  is  the  obligor  in  the  note,  or  his 
repreiiontative,  that  now  insists  that  by  reason  of  his 
failure  to  (Kiy  the  interest  as  stipulated,  the  entire 
note  fell  due  at  the  expiration  of  the  first  year,  and 
that  the  amount  now  due  is  the  value  of  currant  bank 
notos  at  that  date  with  interest;  and  so  the  chancel- 
lor held,  and  from  this  decree  the  representative  of 
Mrs.    Marsh    has   appealed. 

Wc  think  the  decree  is  erroneou-'.  We  hold  that 
the  condition  annexed  to  the  obligation,  that  the  fiiil- 
ure  to  pay  the  interest  annually  should  cause  the  en- 
tire amount  to  fall  due  and  give  the  jvayee  the  right 
then  to  proceed  to  collect  the  entire  amount,  was  a 
stipulation  for  the  benefit  olflVf-,;'  piiyee,  Mrs,  Marsh, 
in  the  nature  of  a  penalty  to  enforce  the  prompt  pay- 
ment of  the  annual  installments  of  intere'st — a  rtipula- 
tion  that  Mrs.  Marsh  might  have  enforced,  but  which 
she  might  waive.  This  was  not  a  stipulation  for  the 
benefit  of  the  obligor,  Hudson.  He  had  no  right  at 
the  expiration  of  the  first  year  to  pay  the  whole 
amount  of  principal  and  interest  on  the  note,  and  had 
he  tendered  it  in  proper  funds  Mrs.  Marsh  would  not 
have   been     bound    to    receive    it.       Such    was    not   the 


SEPTEMBER  TERM,  1877. 


floutract.  She  would  only  have  been  bound  to  re- 
ceive the  interest.  But  if  Hudson  had  the  option, 
for  his  own  benefit,  to  make  the  whole  debt  then  due 
and  payable  by  iailin<r  to  jmy  the  interest,  he  would 
thuB  be  receiving  the  benefit  of  his  own  default.  Had 
Hudson  tendered  the  whole  amount  of  principal  and 
interest  the  day  the  first  installment  of  interest  fell 
due,  Mrs.  Marsh  wou'd  not  have  been  compelled  to 
receive  it;  but  had  he  failed  to  pay  or  tender  any 
amount  on  that  day,  then,  on  the  next  day,  it  would 
all  have  l>een  due  and  payable,  and  a  tender  of  the 
whole  amount  then,  according  to  this  theory,  would 
have  been  good.  This  would  place  the  entire  matter 
in  the  hands  of  tlie  obligor,  uud  make  him  to  decide 
according   to   his  own    interest. 

It  was  held  in  the  case  of  CaruUiers  v.  M'^Hui~ney, 
3  Sneed,  690,  that  :i  stipula'ion  iu  ;i  contract  for  the 
sale  of  land,  that  the  failure  to  pay  the  mimey  on 
the  day  specified  should  render  the  cmtinct  void,  was 
a  stipulation  for  the  benefit  of  the  vendor,  which  he 
might  waive,  Imt  which  the  purchai^er  could  not  in- 
sist upon;  iind  we  have  applied  the  same  principle  in 
one  or  more  unreported  cast.-;.  And  so  we  hold  in 
this  case,  that  the  stipulation  in  question  was  for  the 
benefit  of  the  payee  in  the  note,  and  has  been  waived, 
and    that  the  obligation    lell  due  eight   years   Irnm    date. 

The  decree  will  be  reversed,  and  a  decree  rendered 
here   in   accordance   with   this   opinion. 
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The  Knoxville  &  Ohio  R.  R.  Co.  v.  Jno.  H.  Hicks. 

1,  CoNSnTDTiodAi.  IjAw.     Ckm^ruetiim.     LegitUnimpoiiier.     P&wer  to  gnmt 

diarten,  with  aempiion  from  taralioa.  The  Iief(iB]ature  posnesHea  inher- 
eDtl7  all  tegieUtive  power,  and  the  Conslitution  ib  to  be  constniFd  «b 
limiticfr  or  rettrictiug,  but  not  aa  graotiDg  the  power.  The  power  U> 
grant  charters  bf  inL-orparaCion,  with  eieiuptions  from  taxation,  bind- 
ing upon  the  State,  ho  that  the  charter,  after  acceptance,  become*  a 
contract  and  irrepealnblc,  falls  properly  under  the  head  of  legislative 

Caws  cited  ;    Union  Bank  i-.  State,  9  Yer.,  490;    Hope  t.  Deaderick,  8 
Hum.,  1. 

2.  Samk.     Coniiiivlvm  of  1834  did  not  ratriet  the  pawn:     Sectioa  28,  of  Arti- 

cle 2,  of  the  Constitution  of  1834,  lo-wit:  "  All  lands  liable  to  taxa- 
tion, held  bv  deed,  grant  or  entry,  town  lotn.  bank  ntock,  etc.,  and  Kuch 
other  properly  as  the  Legislature  may,  from  time  to  time,  deem  ex- 
pedient, thaUbr  taxabU,"  imposed  no  restriclioD  upon  the  power  of  the 
Legislature  to  itlipulate  for  total  or  partial  exemptions  from  taxation 
in  charters  of  incorporation. 
^,  Same.  •Sb/e  o/proptrty.  When  it  -poMa  lAii  tmmuRity.  Under  an  act  of 
the  Legislature  the  Stale  loaned  itn  bonds  to  a  railroad  corporation, 
which  by  lis  charter,  was  exempt  from  taialiiin;  naid  act  reserving  a 
right  in  pursuance  of  which  a  subsequenl  act  wqh  paaned,  providing 
for  the  enforcement  of  the  State's  lien  in  a  court  which  was  expressly 
empowered  to  determine  all  i^uei^lions  touching  the  rights  of  the  Stale, 
and  all  other  parlies.  In  a  proceeding  instituted  by  the  State  agaimt 
iaid  corporation,  it  was  adjudged,  in  pumuinCf  of  laid  act,  that  a  sale 
of  the  property  and  friinchisefl  of  the  cunipnny  would  vest  the  par- 
chasers  with  "nil  the  righlr,  privil^^eH  and  I'lmnunifiM,"  appertainiog 
to  the  same.  Held,  that  under  the  decree  imcDunily  from  taxation 
paaaed  to  the  purchasera;  tbnt  the  Slate  huvin);  provided  for  the  ad- 
judication of  these  questionn,  and  the  purchase  having  been  made  on 
the  fuilh  thereof,  it  cannot  question  the  validity  of  the  adjudication. 
Case  cited :    E.  T.,  V.  &  Ca.  R.  R.  Co.  v.  Hamilton  County,  MS.,  Knot. 
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•Tno.  Baxter  for  complainant. 

Wm.  Cullam  and  H.  R.  Gibson  for   defendant. 

McFarlani),  J.,   delivered   the  opinion  of  the   court. 

The  plaintiff,  a  corporation,  ia  the  owner  of  a  rail- 
road extending  from  KnoxvJlle  to  Careyville  in  thie^ 
State.  It  paid  to  the  collector  of  Anderson  county 
the  taxes  a8>e8sed  againat  it  under  protest,  and  brought 
this  action  to  recover  the  amount  back,  claiming  tliat 
the  road  and  it«  appurtenances  are  exempt  from  tax- 
ation. The  facts  are  pre-sented  by  an  agreed  t»se~ 
The  railroad  in  question  was  constructed  and  owned 
by  a  corporation  chartered  by  the  Legislature  of  this- 
&«te,  under  the  style  of  The  Knoxville  and  Kentucky 
Railroad  Comjwny.  By  an  act  passed  25tb  uf  Feb- 
ruary, 1856,  which  became  jtart  of  its  charter,  the 
capital  Ptock,  and  dividends,  road  and  fixtures  were 
exempted  from  taxation  until  the  stock  paid  a  dividend 
equal  to  the  legal  rate  of  interest.  There  can  be  no- 
question  but  that  the  exemption  was  granted  in  ex- 
press terms.  The  company  had  borrowed  from  the- 
State  a  large  number  of  it«  bonds,  under  the  general 
internal  improvement  act  of  1851-2,  and  having  failed 
to  pay  the  interest  upon  these  bonds,  proceedings  were 
instituted  in  the  chancery  oonrt  at  Kashvtile,  under 
acts  of  the  Legislature  passed  for  the  purpose,  for  the 
sale  of  this  and  other  delinquent  roads,  to  enforce  the 
State's  lien.  The  sale  was  made  and  confirmed,  cer- 
tain individuals  being  the  purchasers.  They  afterwards 
o^anized    under    the     general     laws    passed     since    the 
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-adoption  of  the  new  Constitution,  as  a  corporation, 
under  the  style  of  the  Knoxville  and  Ohio  Railroad 
Company,  (the  present  plaintiff)  for  the  purpose  of 
becoming  the  owner  of  the  road,  with  its  franchises, 
and  by  a  decree  of  the  court  at  Nashville,  title  wns 
vested   accordingly. 

Two  important  questions  have  been  presented  and 
ably  argued.  Ist.  Whether  the  LiegiaUture  had  the 
power,  under  the  Constitution  of  1834,  then  in  force, 
to  grant  the  exemption  in  question;  and  2d.  If  the 
exemption  was  valid  in  &vor  of  the  original  company, 
does  that  exemption  still  ei^ist  in  favor  of  the  present 
plaintiff  hs   purchaser. 

It  has  been  settled,  since  the  Dartmouth  CoII^e 
■ease,  that  the  charter  of  a  private  corporation,  when 
accepted,  becomes  a  contract,  which  cannot  aflerwards 
be  impaired  by  legislative  action  when  the  power  to 
do  so  is  not  reserved.  Stipulations  for  exemption 
from  taxation,  or  the  payment  of  a  bonus  in  lieu  of 
taxation,  are  imjiortant  elements  of  the  contract,  and 
are  protected  by  sec.  10  of  art.  1  of  the  Constitution 
of  the  United  States,  and  a  similar  provision  in  the 
Constitution  ot  the  Stale.  Th:it  the  legislature  of  a 
State  has  the  |>ower  to  bind  the  State  by  snch  con- 
tracts, where  that  power  is  not  denied  by  the  Consti- 
tution, is  also  a  re<<ult  of  these  authorities.  As  often 
as  this  question  came  before  the  Supreme  Court  of  the 
Ignited  States  it  was  earnestly  resisted,  upon  the  ground 
that  to  permit  one  legislature  to  barter  away  the  State's 
inherent  right  of  taxation  so  as  to  bind  successive 
legislatures,  is   subversive  of  the   government   itself,   and 
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allows  the  burthen?  of  taxation,  which  ehoald  &M  upon 
all  alike,  to  be  shifled  from  the  property  of  wealthy 
eorporatioae  to  the  shoulders  of  the  reEnaining  tax- 
payers. If  this  was  a  new  question,  it  would  deserve 
the  most  serious  consideration,  nnd  courts  would  now 
doubtless  hesitate  long  before  eatablisbing  it;  etil),  it 
is  too  well  eatablisbed  to  be  at  once  overthrown,  and 
so  the  counsel  for  the  State  concede.  See  Gordon  v. 
Appeal  Tax  Court,  3  Howard,  — ;  4  WheatoD,  518; 
4  Peters,  514;  1  Black,  436;  3  Wallace,  264;  7 
Cranch,   164. 

But  these  authorities  all  go  upon  the  assumption 
that  there  is  no  constitutional  restriction  upon  the 
power  of  the  legislature  to  grant  charters  of  the  char- 
acter in  queetton.  If  this  provision  of  the  charter 
granting  the  exemption  be  in  violation  of  the  Consti- 
tation  of  the  State,  it  would  not  be  protected.  Did 
the  Constitution  of  1834  of  this  State,  in  force  at  the 
time,  restrict  the  power  of  the  legislature  in  this  re- 
gard? It  must  be  borne  in  mind,  that  in  determin- 
ing what  power  the  legislature  of  a  State  may  right- 
fully exercise,  the  Constitution  of  the  State  is  not  to 
be  regarded  as  a  grant  of  power.  The  L^slature 
possesses  inherently  all  legislative  power,  and  the  Con- 
stitution is  to  be  construed  as  limiting  or  restricting, 
but   not   as   granting   the    power. 

The  first  question,  then,  is,  does  the  power  to  grant 
oharters  of  incorporation,  with  exemptions  from  taxa-* 
tion  or  other  like  stipulations  binding  upon  the  State, 
8o  that  the  charter  after  acceptance  becomes  a  contract 
and  irrepealable,  fall   properly  under   the  head  of  legis- 
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lative  power?  That  sued  power  properly  belongs  to 
the  legislative  department  of  a.  State,  when  t^ere  is  no 
special  liroitatioa  uf  the  power,  is  too  well  settled  to 
be  questioned.  The  deoisians  of  the  Supreme  Coort 
■of  the  United  States  are  numerous  and  uniform,  be- 
ginning with  the  Dartmouth  College  cose  and  coming 
down  to  the  present  time.  Paoifie  R.  R.  v.  McGuire, 
20  Wall.;  Wilmingtmi  B.  R.  v.  JJtid,  sheriff,  IS  Wall.; 
Himphray  v.  Ptgriea,  16  Wall.;  1  Black,  436.  It 
being,  therefore,  properly  legislative  power,  it  exists 
inherently,  ,and  we  must  look  to  the  Constitution  to 
see  if  any  limit  or  restriction  is  plaoed  upon  the 
power  of  the  Legislature  in  this  r^ard.  And,  to 
imderstand  properly  the  language  of  the  Constitution 
4if  18S4  on  thiA  subject,  we  must  bear  in  mind  the 
terms  of  the  previous  Constitution,  the  powers  that 
had  been  exercised  thereunder,  the  changes  made  and 
the  evils  to  be  remedied,  at  the  same  time  consider- 
ing the  different  parts  of  the  Constitution  bearing  upon 
■the  question.  The  Constitution  of  1796  was  especially 
defective  in  regard  to  securing  etjuality  of  taxation,  or 
the  taxation  of  property  according  to  its  value;  and 
this  was  the  evil  intended  to  be  remedied  by  the 
-change  roade,  and  embodied  in  sc'.  28  ol  art.  2,  in 
regard  to  the  taxation  of  property  according  to  \t» 
value,  and  securing  the  equality  of  taxation.  But  is 
there  anything  in  the  first  clause  of  this  section  in- 
'tended  to  limit  the  jxiwer  of  the  l>e}^is1uture  to  grant 
exemptions  from  taxation  in  chiirtcr?;  of  incor|>oration, 
or  (which  is  the  same)  to  stipulate  for  a  bonus  or 
fixed    sum    in     lieu    of    taxation?       The     language 
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'"All  lands  liable  to  taxation  held  by<  deed,  or  entry, 
town  lots,  bank  stock,  etc.,  and  euch  other  property 
as  the  Legislature  may,  from  time  to  time,  deem  ex- 
pedient, ^lall  be  taxable."  Was  this  intended  to  mean 
that  thereafter  the  Legislature  should  not  have  the 
power  to  stipulate  for  total  or  partial  esemptions  from 
taxation  in  charters  of  incorporation?  The  Convention 
■of  1834  comprised  among  its  delegates  some  of  the 
ablest  lawyers  the  State  has  ever  produced.  That 
they  were  familiur  with  the  principles  of  the  Dart- 
mouth College  case,  decided  some  fifteen  yeara  previ- 
ously and  followed  in  other  cases,  cannot  be  doubted. 
It  is  apparent,  uIm),  that  they  were  familiar  with  the 
fiict  that  the  Ijegi^lature,  under  the  previous  Coustitu- 
iion,  had  exercised  the  power  .if  granting  charters  with 
total  or  partial  exemption,  or  contracting  for  a  special 
bonus  in  lieu  of  taxntiuii — notably,  in  the  instance  of 
the  charter  of  the  Union  Bank,  granted  only  two 
years  before:  Union  Bai^  v.  The  State,  9  Yer,,  490 — 
and  that  the  power  had  never  been  questioned.  With 
these  fects  prominently  before  the  Conventio",  if  it 
was  their  purpose  to  restrict  this  power  of  tho  Legis- 
lature, we  should  expect  to  find  such  restriction  ex- 
pressed in  unequivocal  lunguage.  But  the  only  direct 
provision  in  regard  to  the  |x>wer  of  the  Legislature 
in  resjtect  to  cbartui'K  of  incorporation  is  in  tiie  pro- 
viso to  sec.  7  of  art.  11,  to  the  eflect  that  the  re- 
striction upon  the  power  of  the  Legislature  to  grant 
special  privileges,  immunities  and  exemptions  was  not 
to  be  construed  to  atfect  the  power  of  the  Legislature 
to   grant   such   charters   of  incorporation   as    they   might 
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deera  expedient  for  the  public  good,  thereby  leaving 
thia  power  as  it  previously  existed.  See  Hope  v. 
Deaderiek,  8  Hum.,  I.  If  it  had  been  the  purpose 
of  the  CoDVentiou  to  restrict  the  power  of  the  Legie- 
latiire  in  this  particular,  this  would  certainly  have 
been  the  appropriate  place  to  insert  the  restriction. 
But,  90  far  from  doing  so,  we  find  only  the  proviso 
above  Feierrtd  to,  which  was  intended  only  to  exclude 
the  idea  that  the  first  clause  of  the  section  againist 
the  granting  of  special  privileges,  immunities  or  ex* 
eniptioDS,  was  intended  to  limit  the  power  of  the 
Ijegislature  in  regard  to  granting  charters  of  incorpo- 
ration. 

From  this  the  conclusion  seems  necessarily  to  fol- 
low, that  the  I^egislature  was  still  left  the  power  to 
pass  laws  creating  bodies  corporate,  with  all  the  rights, 
privileges,  immunities  and  exemptions  which  it  was 
usual  to  vest  in  such  fictitious  persons  under  the  gen- 
eral principle  of  law  previously  recognized ;  and,  as 
we  have  seen,  the  power  in  question  was  previously 
recognized  by  the  general  law  and  the  authorities  of 
this  State.  We  do  not  say  that  rights,  privileges  or 
immunitiei>  might  he  granted  inconsistent  with  other 
positive  restrictions  of  the  Constitution ;  and  this  brings 
us  iigiiin  to  the  lun<;iiage  of  sec.  28  of  art.  2,  to-wit; 
"All  lands  liable  to  taxation  held  by  deed,  grant  or 
entry,  town  lots,  bank  stock,  etc.,  and  such  other 
property  as  the  Jjcgislature  may,  from  time  to  time, 
deem  exi)edient,  shaH  be  taxubh."  It  has  never  been 
contended  that  this  niaile  it  imiwrativo  upon  the  Ijegis- 
latnre   to   tax   all    property.       That    body   might   tax  or 
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omit  to  tax,  that  is  for  the  time  exempt.  If  a  tax 
waa  imposed  it  wan  required  to  he  upon  the  value  of 
the  property  and  according  to  the  rules  of  equality. 
This  is  made  more  apparent  by  the  change  made  hy 
the  Constitution  of  1870,  which  declares  that  all  prop- 
erty, real,  personal  and  mixed,  shaft  be  taxed,  subject 
to  the  right  of  the  Jjeirifilature  to  exempt  ii>  certain 
cases  which  are  a)>eoific:)11y  defined.  It  is  iir<.Mi*-d  ihat 
the  above  clause  makes  all  thn  property  mentioned 
and  such  other  as  the  Legislature  might  deem  expe- 
dient, as  continually  subject  to  the  power  of  taxation. 
That  is,  that  it  shall  be  and  remain  taxable,  and  that 
this  forbids  any  action  by  the  legislature  whicli  wouliJ 
place  property  beyond  the  power  of  taxation.  On 
the  other  hand,  this  section  may  well  be  consinied  as 
having  no  reference  to  the  property  of  corpor:ilions  to 
be  created,  and  a^^  leaving  the  )>ower  of  the  Jyegitila- 
ture  in  this  regard  as  it  stood  before.  Tliis  is  the 
more  natural  construction,  when  we  take  this  seiMion 
in  coonectioD  with  the  clause  before  referred  to,  and 
find  that  no  express  restriction  is  placed  ugwn  the 
power  conceded  to  have  previously  existed  in  the  I^eg- 
islature  in  respect  to  corjmratiotts,  in  fhiit  cliiu^e  which 
refers  directly  to  the  power  lo  grant  such  chwrters, 
Again,  the  Constitution  of  1834  dtclared  that  a  well- 
regulated  system  of  internal  improvement  should  he 
encouraged,  and  for  such  purposes  the  Ivcgisliitnri!  has 
often  appropriated  the  revenues  of  the  Stale,  mid  fur- 
ther loaned  the  credit  of  the  State  lo  the  extent  of 
immense  sums.  The  power  to  do  this  has  never  been 
questioned.  If  the  legislature  can  thus  appmpriat*- 
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and  use  the  public  money,  it  is  difficult  to  see  why 
it  may  not  stipulate  for  the  release  of  part  of  the 
public  taxes  for  the  same  purpose,  as  it  would  be  in 
effect  the  same.  Upon  thie  declaration  of  the  Con- 
stttuttOD  the  Legislature  have  from  time  to  time  freely 
acted.  The  State  was  without  railroads.  It  was  re- 
garded as  a  public  necessity  that  roads  should  be 
constructed.  They  were  to  be  constructed  by  corpora- 
tions— in  B  sense  private  corporations — and  yet  as  it 
was  believed  that  the  resources  of  the  State  would 
be  thereby  developed  and  the  public  prosperity  pro- 
moted, (Aey  were  regarded  as  publio  improvemenia,  and 
to  be  encouraged.  Pacific  R.  R.  v.  MaGvATe,  2  Wal., 
36.  It  was  foreseen,  that  as  a  private  speculation 
such  enterprises  would  not  pay,  especially  in  those 
portions  of  the  State  where  the  cost  of  oonstrnoting 
the  roads  would  be  unusually  heavy  ;  perhaps  in  no  in- 
stance has  the  individual  who  has  invested  hie  money  in 
capital  stock  of  a  railroad  in  this  State  as  an  original 
stockholder,  ever  been  able  to  realize  his  investment, 
the  stock  selling  generally  at  very  low  figures.  All 
this  was  to  some  extent  foreseen,  and  to  meet  this 
difficulty  and  induce  capitalisis  to  risk  their  money  in 
the  enterpriiie,  ibis  proposition  to  exempt  the  property 
to  be  ihiis  created  was  made,  in  consideration  of  tlie 
benefits  expected  to  result  to  the  public  from  lie 
public  imprnvenient.  Tlie  property  now  sought  to  be 
tax<^d  was  nut  then  in  existence;  it  has  been  crfatid 
in  part  at  tiMst  by  the  money  invested  upon  the  faith 
of  this  stipulation — much  of  it,  for  aught  we  know, 
may   have  beeu    brought   from   other  States.       The   peo- 
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pie  of  the  State  have  certainly,  to  some  ezteot,  real- 
ised from  the  imprOTemeDts  the  benefits  aatioipated, 
whether  to  the  full  extejit  or  not  ia  immaterial.  It 
may  or  it  roev  not  have  been  a  judioiooB  contract 
upon  the  part  of  the  State.  The  neceseitiee  for  rev- 
alue now  demand  coDtribution  from  every  available 
souTce.  The  property  of  bo  me  of  these  roads  are 
valuable  and  exemptions  are  now  odious.  But  if  the 
law  and  the  contract  was  valid  at  the  time,  we  must 
in  good  faith  abide  by  its  terms  according  to  its  &if 
and   just   import. 

Upon  this  question  it  may  be  added,  that  where 
there  has  been  no  judicial  construction  of  a  clause  of 
the  Coiistituiion,  the  courts  have  given  great  weight 
to  the  construction  given  to  the  clause  by  other  de- 
partments of  the  government.  ■  Stewart  v.  Land,  1 
Cranch,  299;  Martin  v.  Hunter,  1  Wbeaton,  351;  6 
Wheaton,  418;  12  Wheaton,  290.  Several  successive 
Legislatures  that  met  while  this  Constitution  was  in 
force,  a  period  of  thirty-six  years,  granted  charters  of 
incorporation,  with  total  or  partial  exemptions  for  a 
time,  and  during  the  entire  period  the  power  was 
never  questioned.  On  the  contrary,  all  departments 
of  the  government  scquiesoed  and  obeyed  the  laws  thus 
paosed,  and  under  tlicse  nearly  all  of  our  public  im- 
provements have  heen  constructed.  This  uniform  action 
upon  the  part  of  the  State  authorities  is  entitled  to 
great  wciglit.  Upon  tiiis  question  we  conclude  that 
the  Lej;isliitiire  had  tlie  power  to  stipulate  for  the 
exemption    in   question. 

Thia   brings   us   to   the  next   question,   which  is,   Did 


462  KNOXVILLE: 

TiUman  v.  Cocke. 

this  exeuptioD  pass  to  the  new  corporation  by  tbi» 
sale?  It  is  arguetl  that  at  the  time  of  this  sale, 
which  was  after  the  new  Coostitution  went  into  effect, 
the  Legislature  could  not  grant  an  exemption  from 
taxation;  it  is,  however,  admitted  that  it  might  trans- 
fer from  006  to  another  the  existing  exemption,  bnt 
it  ie  denied  that  this  was  done.  After  the  appoint- 
ment of  commiesionerB  upon  the  part  of  the  State,  to 
take  the  necessary  steps  against  the  delinqnent  rail- 
roads, it  was  found  that  in  any  attempt  to  sell  the 
roads  serious  questions  would  arise  as  to  the  rights  of 
the  State  and  the  defendants.  Whether  the  State  had 
the  right  to  sell  out  the  entire  property  and  franchises 
of  the  companies,  or  only  the  Stato's  lien  or  interest 
thereon,  and  what  that  interest  was;  whether  the  State 
could  sell  for  the  entire  debt  or  only  the  unpaid  in- 
terest on  the  bonds ;  how  the  rights  of  stockholders 
and  others  would  be  affected.  To  meet  these  difBcal- 
ties  an  act  was  passed  the  22d  December,  1870,  is 
pursuance  of  the  right  reserved  in  the  general  in- 
ternal improvement  act,  which  directed  a  bill  to  be 
filed  in  behalf  of  the  State  against  the  delinquent 
railroad  companies  in  the  chancery  court  at  Nashville, 
which  by  the  act  was  vested  "with  exclusive  juriadio- 
tion  to  hear,  adjudge  and  determine  all  questions  of 
law  and  matters  of  controversy  of  whatever  nature, 
whether  of  law  or  of  fact,  that  have  arisen  or  may 
arise  touching  the  rights  and  interest  of  the  State,  and 
also  of  the  stockholders,  bondholders,  creditors  and  oth- 
ers in  said  roads."  ..."  Also  to  declare  the  exact 
amount  of  the  indebtedness  of  each  of  said  companies 
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to  the  State,  and  libewiae  to  define  ae  may  be  thought 
proper  what  shall  be  the  rights,  duties  and  liabilitiefl 
-of  a  parohaser  of  the  State's  interest  in  said  roads, 
or  either  of  them,  and  what  shall  be  the  reserved 
rights  of  said  compauies,  stockholders  and  others  res- 
pectively as  against  said  porobasers  ^ter  said  sale, 
aader  the   existing   laws   of  this   State." 

The  bill  was  accordingly  filed,  and  by  a  decree 
before  the  sale  the  amount  of  the  State's  debt  was 
ascertained  and  adjudged,  and  also  that  the  eame  was 
a  lien  upon  the  entire  property,  rights,  privileges  and 
franchises  of  tbe  companies;  that  a  sale  would  trans- 
fer all  the  interest,  leaving  none  in  the  stockholders 
or  corporation;  that  a  sale  of  any  of  the  franchises 
of  said  company  would  vest  the  purchasers  with  all 
the  rights,  privileges  and  immunities  appertaining  to  the 
franchises  by  the  charter  and  amendments.  A  sale 
was  made,  reported  and  confirmed  and  title  vested,  as 
before  stated.  Without  reciting  the  parts  of  the  va- 
rious decrees  snd  proceedings  bearing  upon  the  ques- 
tion, it  is  sufficient  to  say  that  it  is  distinctly  adjudged 
that  not  only  the  property  of  the  old  company,  but 
all  its  rights,  franchises,  privileges  and  immunities,  as 
<lefined  by  the  charter  and  laws  and  the  decrees  in 
the  oause,  passed  to  and  vested  in  the  new  oompany. 

We  are  of  opinion  that  the  State  having  expressly 
provided  for  the  adjudication  of  all  these  questione  by 
the  tribunal  appointed,  and  the  purchase  having  been 
made  npon  the  faith  thereof,  the  validity  of  the  ad- 
judication cannot  be  now  questioned  by  the  State. 
But  it  is  argued    that  under    tbe    decree    vesting    the 
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new  company  with  the  rights  and  franchieea  of  the 
old  company,  the  exemption  from  taxation  did  net 
pass;  that  this  decree  oould  not  have  the  effect  of 
putting  the  new  company  exactly  in  the  shoes  of  the 
old  in  all  respects,  so  as  to  make  the  new  company 
the  same  legal  entity  an  the  old ;  this  resnlt  could 
only  be  effected  by  a  purchase  and  transfer  of  all  the 
stock  of  the  old  company,  or  by  the  aoverign  power 
of  the  State  through  the  Legislature  where  that  is 
allowable,  and  ae  a  consequence,  although  the  property 
of  the  old  company  was  transferred  to  the  -  new  with 
the  privileges  and  franciiisos  necessary  to  the  use  and 
eDJoyment  thereof,  yet  the  legal  existence  of  the  old 
oorporation  was  not  hereby  completely  annihilated,  but 
said  corporation  still  existed,  and  to  that  existence  the 
exemption  in  question  still  adheres  as  an  incident  not 
having  been  in  t«rms  transferred  by  the  Legislature. 
We  cannot  clearly  a|)preoiate  the  idea  of  the  right  of 
exemption  existing  in  the  old  oompaoy  after  all  its 
property  and  fraochisfls  appertaining  to  the  use  thereof 
was  gone  from  it,  and  vested  in  the  new.  Even  if 
the  old  corporation  still  existed  in  the  abstract,  it  cer- 
tainly no  longer  had  a  practical  existence  for  the 
purposes  of  its  creation,  and  certainly  to  say  the  ex- 
emption in  question  still  existed  in  the  old  company 
when  tli<!re  was  nothing  upon  which  it  could  operate, 
would  Luve  DO  meaning. 

It  is  manifest  that  when  the  purchasers  came  to 
contract  tor  the  entire  road  and  franchisee,  it  was 
important  to  know  whether  they  were  to  have,  as  pnr- 
ohasers,   the  right  to  own  and  use    the    property    free 
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from  taxation  and  specified  in  the  old  oliarter.  This 
was  an  important  element  ia  fixing  the  price.  The 
property,  with  this  exemption,  was  worth  more  than 
it  would  have  been  without  it.  A  sale  of  the  prnp- 
erty  and  franchises  without  this  exemption  would  prac- 
tically have  taken  from  the  old  conipuiiy  all  that  was 
valnable  to  it,  and  yet  the  purchaser  would  not  ac- 
quire what  the  old  company  owned ;  the  old  company 
had  the  properly  and  franchises  with  the  exemption, 
vKile  the  new  one  would  acquire  the  property  and 
fraochtses  withont  the  exemption.  This  would  be 
selling  the  entire  property  and  franchises  of  the  old 
company  for  the  payment  of  its  debts,  and  yet  de- 
stroying an  important  element  o'"  its  value — refusing  to 
give  the  old  company  the  benefit  of  the  exemption  in 
the  sale,  and  yet  destroying  its  existence  so  tar  as  of 
practical  importance.  By  this  means  the  exemption 
would  be  practically  repealed,  and  the  State  would  be 
allowed  to  resume  the  right  of  taxation  over  the  prop- 
erly and  franchises  in  question,  which  it  could  not 
have  done  bad  the  old  company  continued  to  be  (he 
owner. 

Thia  ai^ument  is  used  to  show  that  the  parties 
must  have  understood  from  the  adjudications  to  which 
we  have  referred,  that  they  were  purchasing  with  the 
exemption  and  with  every  element  of  value  which  at- 
tached to  the  property  and  franchises  in  the  hands  of 
the  old  company,  and  such  we  think  is  the  fair  and 
legitimate  construction  of  the  proceedings  referred  to. 
The  case  of  Trank  v.  HeGuire  et  ak.,  from  the  Su- 
preme  Court   of   the  United   States,  is   wholly   different. 


KNOXVILLE : 


TillmBD  V.  Cocke. 


There  the  waid  road,  etc.,  was  [xirchiued  by  the 
fStaie  of  Mi&$imri,  and  of  course  the  exenipttOD  wae 
merfrpd,  as  tlie  exemption  from  the  ri^ht  of  the  State 
to  tHx  woiikl  mean  nothing  when  the  State  itnelF  be- 
<!amH  thp  on-ner  nf  the  property.  Atid  so  the  State 
having  become  the  absolute  owner,  when  it  came  to 
Hell  the  said  road  again,  could  sell  with  or  without 
thf  riglit  of  exemption  without  iujusiioe  to  any  one; 
but  an  ihe  new  ConHlitution  of  Missouri,  before  tfae 
resale  l>y  the  Siale,  had  forbidden  the  grant  of  such 
exemption,  it  was  held  that  the  Legislature  could  not 
uuthnrize  a  sale  with  the  exemption.  But  here  the 
State  never  became  the  owner  of  the  road,  and  the 
principle   of  tbe   case   does   not   apply. 

This  opinion  was  prepared  more  than  a  year  ago, 
and  since  then  we  have  seen  the  recent  case  decided 
by  ihe  Supreme  Court  of  the  United  Statec,  Morgan 
V.  Louisiana,  3  Otto,  217.  There  are  probably  more 
points  of  dilTercuce  between  that  caee  and  this;  the 
exemption  there  was  of  the  capital  btook,  works,  work- 
shops, warehouses,  vehicles  of  trauRportation  and  other 
appurtenances  ol  the  company.  It  is  certainly  clear, 
ae  suid  in  that  case,  that  a  purchaser  of  an  engine  or 
car  from  tlie  company  wonld  not  hold  such  property 
exempt  from  tuxation,  or  thut  the  pnrcbaeer  of  a  horst- 
would  not  bold  it  exempt  from  execution  because  it 
bad  been  exempt  in  the  bands  of  the  persona  from 
whom  it  was  ))nrchased.  But  here  the  entire  road  a^ 
a  whole  was  held  free  from  taxation;  it  was  pur 
chased  with  all  its  appurtenances  as  a  whole,  with  th" 
franchises    of    tbe    old     compiiny,   that   is,   the   right   In 
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use  the  property  as  the  old  company  had  the  right 
to  use  it,  and  if  the  purohaeer  iicquirea  all  that  vta 
valuable,  the  exemption  must  attuch  to  the  property, 
especially  aB  the  decree  settles  that  all  rights  and  im- 
munities passed,  and  nothing  remained  in  the  old  com- 
pany. With  great  respect  for  the  high  tribunal 
making  the  decision,  we  nre  not  convinced  by  it  that 
the  exemption  in  such  a  case  is  a  mere  personal  pri- 
vilege that  cannot  pass  to  a  purchaser  of  the  entire 
road  with  franchisee,  without  a  new  legislative  grant; 
the  exemption  being  part  of  the  charter,  cannot  be 
repealed  by  the  Legislature;  it  is  a  right  for  which  a 
ooneideration  has  been  given,  but  the  decrees  of  the 
court  in  thU  case  are  in  pursuance  of  the  act  of  the 
Legislature  and  are  equivalent  to  a  legislative  grant. 
Thoiigli  the  State  has  obtaioed  the  benefit  of  a  sale 
purporting  to  be  with  the  exemption,  we  think  the 
oaae  of  lomlinson  v.  Branch,  15  Wal.,  460,  sustains 
our  conclusions.  See  also  Philadelphia,  Wilmington  and 
SalUmore  R.  It.,  1<^  Howard,  376. 

It  will  be  observed  that  the  question  whether  an 
exemption  is  granted  in  the  charter  in  the  first  in- 
stance, or  what  language  is  moessMiy  to  ^^Hnt  an 
exemption,  as  presented  at  the  present  term  in  >he 
case  of  the  E.  T.,  V.  <fc  Gu.  R.  R.  Co.  v.  Havibten 
(hwity,  is  a  different  qiie-lion  from  the  one  we  are 
now  considering,  as  to  the  transfer  of  such  exemption 
upon  a  sale  of  an  entire  road  and  franchisee  to  a 
purchaser;  the  latter  question  is  not  governed  by  the 
same   reasons   or   rules  of   construction,    lint   the   decrees 
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in  thin  case  pass  to  the  pnrobaser  the  eotire  fraochise, 
with  the  rights  and  immuaities  appertaining  thereto. 
We  hold  upOD  both  questions  for  the  plaintiBP,  and 
decree  that  the  judgment  be  reversed  and  judgment 
entered   for   the   plaintiff. 

Fbeehan,  J.,  said: 

We  place  oar  concurrence  as  to  the  first  question, 
upon  the  ground  that  this  being  a  public  improvement, 
the  Lfrgislature  might  grant  it  aid  and  appropriate 
money  for  its  use,  and  releasing  tax«s  in  its  iavor  is 
the  same  in  effect;  but  we  reserve  the  question  as  to 
the  power  of  the  legislature  to  make  t<nch  exemptions 
in  favor  of  private  corporations  nut  ohurtered  for  the 
purpose   of   constructing   public   improvements. 
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Jko.  C.  Oboan,  Adm'r,  etc,  v.    Samubl  Allison. 

SUTEMiaiT  OF  Casb:— Id  1656,  Moores  borrowed  $1,000  of  plaintlff'B 
iDtexUle,  nud  executed  h'm  note  under  kbI,  and  AlHsoD  also  signed 
the  nole  with  hia  seal,  an  n  surelj ;  other  nuretiex  nlw)  signed  the  note- 
with  their  sealii,  and  last];  it  was  Rigned  by  one  of  the  partoeni,  N. 
Ward,  by  his  firm  name  of  K.  &  S.  Ward,  with  a  seal  annexed  to  the 
signature  of  the  firm,  and  wan  then  delivered  bj  Moores  to  int«Rtale 
and  Ihe  $1,000  paid  over  tu  him.  When  the  note  was  delivered  to 
Gordon,  the  int«iitate,  it  had  no  blot  on,  or  erasure  of  the  seal  to  the 
Brm  name  of  N.  &  S.  Ward,  but  when  the  Kuit  was  brought,  in  1867. 
there  wan  an  oblong  blot,  or  obliteration  of  the  word  neal,  made  by 
ink  of  a  diflerent  color  from  that  in  which  the  note,  signatures  aitd 
seals  thereto  were  originallj  written.  There  is  no  direct  evidence 
showing  when,  how  or  by  whom  the  word  seal  was  effaced. 

1.  Btllb  AND  Ntobs.    Seal     Obtitendionof.    Evidmee.     Alleration  of  uril- 

tea  inttnimetU.  iVincipal  and  turcty.  The  erasure  of  a  seal  onder  the 
circumstances  of  thir  caae,  was  such  an  alteration  as  changed  the  legal 
character  and  effect  of  the  instrument,  and  was  therefore  material, 
and  releaned  the  surety  upon  thr  same. 
Casesciled:  Blair  ti.  Bank  of  Tenn.,  11  Hum.,  84;  Crockett  f.  Thoma- 
soD,  6  Sneed,  345. 

2.  BiifE.    Satm    Same.     It  is  not  necessary  lo  release  the  surety  that  the 

alteration  ahoold  be  made  by  the  party  entitled  under  it,or  the  payee 
or  holder  thereof. 
S.  Sake.  Samt.  Satat.  Praamplion  qf  huo.  If  it  appears  from  the  face 
of  the  writing,  that  a  seal  was  annexed  to  the  name  of  N.  &  S.  Ward, 
and  there  are  grounds  of  auxpicion  that  said  seal  has  been  eraiied,  the 
burden  of  showing  when  the  same  wan  made,  the  person  by  whom 
made,  and  the  intent  with  which  it  was  made,  is  upon  the  plnintifT. 
Aj  to  whether  (here  was  a  seal,  and   whether   the  mark  after  their 
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nsme  is  ui  erasure,  are  questions  oC  fact  for  the  jurj  to  determine ; 
i(  tittj  ehonld  tbink  Huch  mark  was  a  mere  blot,  put  there  b<r  ud* 
dent,  or  a  stranger,  it  would  not  be  an  alteration. 


FHOM   SMITH. 

Appeal   from   the    Circuit   Court. ,  J. 

No   counsel    marked. 

Deadebick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  from  the  Cirooit  Court  of 
Smith  county  by  writ  of  error.  It  is  an  aotioo 
broaght  on  a  note  under  seal — oue  Moores  being  prin- 
cipal,  and   defendant   Allison    and   others   sureties. 

More  than  half  the  record  consists  in  pleas,  repli- 
cations, demurrers  and  motions  to  strike  out,  etc. 
Bat  the  material  and  controlling  question  arose  on  the 
following   facte,   under   the    pleas  of  non   eat  factum. 

In  1856,  Moores  borrowed  31,000  of  plaintiff's 
intestate  and  executed  his  note  under  seal,  and  AlliBon 
also  signed  the  note  with  his  seal,  as  a  surety;  other 
sureties  also  signed  the  note  with  their  seals,  and 
lastly  it  was  signed  by  N.  Wurd,  one  of  the  purtners, 
by  his  6rm  name  of  N.  &  S.  Ward,  with  a  seal  an- 
nexed to  the  signature  of  the  firm,  and  was  then  de- 
livered by  Moores  to  the  intestate,  and  the  $1,000 
paid   over   to    him. 

When  the  note  was  delivered  to  Gordon,  the  in- 
testate, it  bad  no  blot  on,  or  erasure  of  the  "  Bea1>" 
to  the  firm  name  of  N.  &  S.  Ward ;  but  when  the 
suit  was    brought,   in    1867,   there    was   an   oblong   blot 
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on,  or  obliteration  of  the  word  "seal,"  made  by  ink 
of  B  dififereot  color  from  that  in  which  the  note,  aig- 
natnreB  and  aeale  thereto  were  originally  written. 
There  ia  no  direct  evidence  filiowing  when,  how  or 
by   whom   the   word   seal   was   effaced. 

Bowen,   the   son-in-law   of   Gordon,   who   was   exam- 
ined   as   a    witness     by     defendant,    stated     that     when 
Moores    delivered    the   note   to    Gordon,   the   latter   re-  . 
marked     that   he    thought    Nathan    Ward     knew    better 
than   to   sign   the   firm   name   to   a   seal,"   eto. 

The  defendants  offered  to  prove  by  witnesses  how 
tlie  obliteration  seemed  to  have  been  made,  whether 
by  accident  or  design,  but  plaintiff  objected,  and  the 
court  sustained  the  objection  and  the  evidence  was 
ezcladed. 

The  plaintiff  excepts  to  the  charge  of  the  court, 
in  its  instructions  npon  the  question  of  the  alleged 
alteration    of  the   instrument   sued   on. 

The  court  stated  to  the  jury  that  any  material 
alteration  in  a  bill  single,  or  promissory  note,  after  its 
execution,  made  by  payee  or  maker,  without  the  sure- 
ty's consent  or  ratification,  would  release  bim ;  and 
fbrther,  states  "that  in  order  to  release  the  surety,  it  is 
not  necessary  that  the  alteration  should  operate  to  the 
prejudice  of  the  party  sought  to  be  charged,  for  the 
identity  of  the  instrument  is  changed,  and  another  is 
substituted  without  bis  consent." 

This  latter  par^raph  of  the  chai^,  it  is  insisted, 
is  inconsistent  with  the  rule  Isid  down  in  Blair  v. 
She  Bank  of  Trnvessee,  11  Hum.,  84.  In  that  case 
the  court  say :    "  The  alteration  of  a  note  or  bill  which 
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will  have  tlie  effect  to  discharge  the  partv  bound, 
must  be  in  a  malerial  part.  If  the  altentinn  does 
not  affect  the  rights  or  renponsibilitiee  or  ihe  parties 
it  will  not  render  the  instrunieal.  voi<],  in  tlie  absence 
of  a  fraudulent  inteut."  Again,  it  ia  8Mi<l  iu  tbiit  case, 
if  the  alteration  does  not  give  the  instniinent  a  dif- 
ferent legal  effect,  and  no  one  can  be  nrtinle<l  or  pre* 
judiced  thereby,  it  itt  not  an  alterution  tu  tiie  sense 
of  the  law.  Citing  I  Greeul.  Ev.,  sees.  565-6,  where 
one  reason  for  the  rule  that  instniments  thut  are  al- 
tered in  ibe  legal  sense  of  that  term  are  thereby  made 
void,  is  staled  to  lie  to  insure  the  identity  of  tiie 
instrument  an<l  prevent  tiie  substitution  of  another, 
witliout  the  privity  uf  the  party  con<:t>r:ie4l.  Ibid, 
seclion    565. 

This  liectiou  of  (ireenleaf's  Ev.  is  qu<ili<l  and  ap- 
proved in  the  case  i>f  Crockett  v.  Thomason,  5  Sueed, 
;J45,  where  Jadge  C^rutliers  says,  the  alteration  "  im- 
ports a  fraud  iti  law,  whether  so  inteiidt.'d  ur  not, 
and  even  if  no  injurif  is  done,  and  the  change  ubao- 
doned  by  the  party,  in  whose  favor  it  was  tiileDded 
lo  operate,  the  consequence,  upon  sln>ng  grounds  of 
policy,   and   settled   rules   of   law,    is    tlie   same." 

In  the  cas-e  of  Slair  v.  The  Buak,  the  iille>n-d  al- 
teration coiisioted  simply  in  adding  the  cliiistiun  and 
iudividual  names  of  the  tirawers  lo  the  hill;  and  this 
addition,  it  was  held,  did  not  cluingi:  the  meaning,  or 
give  to  the  iii^slrumcnt  a  different  legul  effect,  iind  was 
tberelbre  not  an  allerutiou  ol  tiie  ihslrument  in  the 
sense  oi  the  law,  and  consequently  immnterial.  Gr. 
Ev.,   sec.    o6T,       "Any   alteration    which   caiuies   the  in- 
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fltmmeDt  to  speak  "&  language  differeot  id  legal  tffeci, 
from  that  which  it  origioally  spake,  is  a  material  al- 
teratioD."       Greenl.    Ev.,    665. 

In  the  case  in  '5th  Soeed,  the  note,  as  originally 
^vritten,  fell  due  25tb  Deoemlier,  1854,  and  was  altered 
so  a9  to  fall  due  26th  December,  1853,  liy  writing 
the  figure  3  over  the  figure  4,  in  1854,  an<!  this  wus 
held  properly  to  be  «  material  aUeration,  rendering 
the  note  void — chungitig,  as  it  di<l,  the  meaning  and 
legal    tffeot   of  the    instrument. 

1'he  alteration  in  this  ca»e,  if  it  be  an  alteration, 
Qs  contradiHtinguJstieil  from  tlie  spoliation-  or  mutilation 
of  the  instrument  liy  tlie  act  of  a  Htranger  to  the 
contract,  consists  in  tlie  ensure  of  the  seal  :uinexed 
to   the   names   of   N.  &  S.   Warit. 

Assuming  it  to  liave  been  dune  by  ilie  jKiyee  or 
principal  obligor  in  tlic  note,  did  it  ulier  the  legal 
meaning  or  effect  ol  the  instrument?  If  it  did,  it 
was  a  material  alteration,  and  rendered  the  note  in- 
valid as  against  the  defendant,  who  signed  ii  with 
Ward,  and  at  or  aliout  tlie  name  time  aw  a  surety. 
N.  Ward  had  no  power  to  bind  his  partner  by  sign- 
ing their  firm  nutiie  under  seat.  The  proof  also  dis- 
closes thut  iR'illier  purtuur  bad  any  power  tt>  bind  the 
firm    Hs    rtiiti'ty    or    iicc-. ituin"datioii    eiidnrf^er. 

As  the  hi;;imtiire  originally  stood,  ^i.  Ward  was 
bound  niidi-r  tlic  seal;  us  altered,  be  was  not.  In 
the  last  case  ilie  htiitule  cif  liinitutions  "1  six  yeara 
would  prnti't^t  bim  aiiaiiiHt  a  recovery  on  the  claim, 
while  boli.ri'  be  bud  ii"  such  jimleclion,  or  advantage 
over   liis   cn  siiretii;^.       The   legal    effect   of    ibe   instru- 
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ment  was,  therefore,  changed  by  the  alteration.  The 
alteration  changed  the  legal  character  and  efilvct  of  the 
instrument,  and  waa  therefore  material,  and  the  surety 
was  not  bound  thereon.  The  charge  of  the  conrt 
was   therefore   correct   on    this   point. 

The  court  below  further  instructed  the  jury,  if 
Moorefi,  the  principal,  or  Gordon,  the  payee,  erased 
the  seal  to  the  signature  of  ??.  &  S.  Ward,  without 
the  knowledge  or  consent  of  Allison,  he,  Allison, 
would  be  released  thereby.  And  this,  it  is  insisted, 
18  error,  as  it  is  argued  that  the  alteration,  to  avoid 
it,  must  be  made  by  "  the  party  entitled  under  it,  or 
the   payee,   or   holder   thereof." 

The  case  of  Wood  v.  Steele,  6  Wal.,  80,  was  the 
case  of  an  alteration  of  the  date,  by  the  maker,  before 
delivery  to  the  payee,  and  it  was  held  that  the  se- 
ourity  was  discharged.  The  court  in  that  case  say, 
that  a  material  alteration  in  any  commercial  paper, 
without  the  consent  of  the  party  sought  to  be  charged, 
extinguishes  his  liability,  and  adds,  that  the  grounds 
of  the  discharge  is,  that  it  is  no  longer  the  contract 
into  which  defendant  entered;  its  identity  is  changed; 
another  is  substituted  without  bis  consent;  and  by  a 
party  who  had  no  right  to  consent  for  him.  See 
also  1  Greenl.  Ev.,  t=ec.  565.  There  was,  therefore,  no 
error   in   the   chaise   of  the   court   on   this    point. 

The  court  further  charged  the  jury,  if  there  are 
palpable  alterations  on  the  face  of  the  instrnment,  the 
presumption  of  law  is,  that  tliey  were  made  at  tiie 
time  of  signing.  If  any  ground  of  suspicion  is  ap- 
parent  upon   the   face   of    the   instrument,   the  law   pre- 
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anmes  nothing,  liut  leaves  the  ()ueBtioiiis  of  the  time 
when  it  was  done,  aa  well  as  that  of  ihe  persoo  by 
whom,  and  the  intent  with  which  the  alteration  wae 
made,  aa  matters  of  fact,  to  be  found  Iiy  the  jury, 
upon  evidence,  to  be  adduced  by  the  parly  offering 
the   instrument   in   evidence. 

The  court  further  said:  "If  it  appesrs  from  the 
face  of  the  writing  tliat  a  seal  u-as  tinncMiT  10  the 
name  of  M.  &  S.  Ward,  and  rliiie  ort^  ^iiniiids  of 
enspicion  that  said  seal  has  been  erased,  the  liurden  of 
showing  when  the  same  was  made,  the  person  by  whom 
made,  and  the  intent  with  which  it  was  made,  is  upon 
the  plaintiff.  As  to  whether  there  was  a  seal,  and 
whether  the  mark  afier  their  name  is  an  ernsiire,  are 
questions  of  fact  for  you  to  determine.  If  you  should 
think  such  mark  is  a  mere  blot  put  there  by  accident 
or  a  stranger,  it  would  not  be  an  alleration."  The 
judge  then  properly  instructed  the  jury  as  to  the  dif- 
ference between  an  alteration  nod  spoliation.  This 
part  of  the  charge  is  fully  sustained  by  sec.  060,  1 
Greenl.   Ev.,   and    is   partly   extracted    from    it. 

The  jury,  upon  a  correct  charge,  found  thut  the 
obliteration  of  the  seal  was  an  alteration,  and  in  view 
of  the  fact  that  it  is  clearly  shown,  no  such  oblilera- 
tioo  existed  at  the  time  the  note  was  delivered  by 
Moores  to  Gordon,  and  that  he  or  his  personal  rep- 
resentatives were  from  that  time  and  until  its  produc- 
tioD  in  this  case  in  possession  of  the  note,  and  in 
view  also  of  his  remark  when  the  note  was  delivered 
to  him,  about  the  want  of  power  in  one  partner  to 
bind  another  under  seal,  as  well  as  from  the  appcar- 
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ance  of  the  mark  itself,  and  total  absence  of  explana- 
tioD,  we  are  of  opinion  tliey  were  warranted  in  their 
ooncluBioQ  that  the  alteration  was  such  a  material  al- 
teration as  to  extinguish  the  liability  of  said  Allison 
on   said    note. 

The  judgment   will    be   affirmed. 


Steipel  &  Pfeifer  et  al.  v.  Ed.  &  Ellen  Clark  et  at. 

1.  Married  Woman.  JWer  to  dispute  i^  i^aratt  propeiis-  Mortgagt, 
Holmes  Eririn  Kold  the  lot  to  Edward  Clark,  in  trust  for  hia  wife, 
Ellen,  the  deed  providing  that  enid  Ellen  should  have  the  power  of 
dispoeing  of  «aid  property  by  deed  or  will,  as  if  she  wdb  a  fem£  sole. 
Hdi,  that  thirt  power  carried  with  it  the  power  to  mortgage.  Saine 
principle  decided  in  the  lunreporled  case  of  WUlvtna  v.  WkUevum, 
Septemher  term,  ISTo,  at  Jncknon.  This  cawc  diptinguiBhed  from  the 
case  of  TempU  v.  Head,  4  Heis.,  34,  where  the  poww  conferred  upon 
the  feme  coktI  whb  to  dinpose  of  by  last  will  and  testament,  or  by  deed 
ot  gift. 


2.  Persoss  under  disability.  Guardian  ud  tUem,  Ordinarily,  an 
idiot  or  Innatic  Hhould  defend  a  suit  by  his  committeei  bnt  if  he  hsa 
no  committee,  another  pemon  will  be  appointed  bin  guardian  adlilai 
lo  defend  the  suit. 


FKO.M    DAVIDSON. 


Appeal    from    the  Chancery  Court. ,  Ch. 

W.  F,  CooPEE,    John  Reid,   Jno.  Lawrence    and 
S.  CiiiLDBESS   for   complainants. 
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Baxter  Smith,  John  A.  Campbell  and  John  L. 
Fare   for   defendants. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  in  the  chancery 
court  at  Nashville  by  oomplaioants,  August  21,  1868, 
to  foreclose  certain  mortgages  made  by  Clark  and  wife 
ijn  a  lot  in  Nashville.  Holmes  Erwin  had  sold  and 
conveyed  the  lot  in  May,  1864,  to  Edward  Clark,  in 
trust  for  his  wife,  Ellen,  the  deed  providing  that  said 
Ellen  should  "  have  the  power  of  disposing  of  said 
property   by   deed   or  will   as   if  she   were   a  fenie  sole." 

On  the  2l8t  February,  1865,  Clark  and  wife  con- 
veyed to  James  Doyle  eleven  feet  of  said  lot  to  secure 
$2,000,  loaned  by  Doyle  to  them.  On  the  29th  Au- 
gust, 1865,  Clark  and  wife  conveyed  to  complainant, 
Steilel,  the  whole  of  said  lot,  to  secure  $3,780,  bor- 
rowed by  them  of  said  Steifel.  On  the  5th  Septem- 
ber, 1867,  Clark  and  wife  conveyed  to  D.  F.  Wilkin, 
iu  trust,  fifty-three  feet  of  the  sixty-four  feet,  the 
whole  width  of  said  lot,  to  secure  certain  other  debts 
due  (o  Doyle,  providing  further,  that  if  the  $2,000 
loaned  upon  the  mortgage  of  the  eleven  feet  should 
not  be  adequately  secured  thereby,  any  balance  remain- 
iug  unsatisfied  should  be  paid  from  the  fifty-three  feet 
therein    mortgaged. 

Thew  SHveral  debts  thus  secured  by  mortgage,  it  is 
alleged  were  contracted  to  enable  the  said  Clark  aud 
wife  to  pay  purchase  money  and  lor  iaipn>vemeuts 
erected  upon  the  lot  mortgaged.  Clark  and  wile  hav- 
ing   filled    to    answer,    a    judgment    pro    oonfetso    was 
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entered  against  them  at  April  term,  1869,  but  &t  the 
same  term  it  was  set  aside  upon  affidavit  made,  settiDg 
ap  that  Mrs,  Clark  had  become  insane  since  the  com- 
mencement of  this  suit.  Baxter  Smith,  Esq.,  a  soli- 
citor of  the  court,  was  appointed  her  guardian  and 
leave  was  given  him  to  answer,  wliich  was  subse- 
quently   done. 

In  the  progress  of  the  cause,  Holmes  Erwin,  the 
vendor  of  the  lot,  filed  his  petition,  setting  up  his 
vendor's  lien,  with  a  copy  of  his  deed  to  Clark,  as 
trustee  for  his  wife,  which  retained  a  lien  upon  its 
face  for  a  balance  of  unpaid  purchase  money,  and  a 
note  upon  which  several  payments  had  been  made, 
leaving  a  balance  of  purchase  money  due  hiro,  No- 
vember 17,  1871,  of  $2,228.54.  The  several  mort- 
gages mentioned  were  all  duly  registered,  after  privy- 
examination   of  the   wife   of  said    Clark. 

Mrs.  Clark,  it  seems,  had  been  placed  in  the  lu- 
natic asylum  about  the  1st  of  March,  1869,  and  still 
remaiub  there.  The  obancellor  rendered  a  decree  in 
&vor  of  Holmes  Erwin,  the  vendor,  for  the  balance 
of  the  purchase  money  found  due  upon  the  account 
taken  by  order  of  the  court;  and  held  that  the  deed 
firom  Erwin  to  the  trustee  did  not  confer  upon  Mrs. 
Clark  the  power  to  mortgage  the  lot  conveyed,  but 
that  the  creditors  who  had  advanced  money  to  Mrs. 
Clark,  which  had  been  expended  in  paying  the  par- 
chase  money  or  in  making  improvements  upon  the  lot, 
might  have  a  lien  upon  the  lot,  the  former  to  the 
extent  of  the  balance  of  the  purchase  money  due,  the 
latter    to   the    extent    that    the     money    expended    had 
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dnhaiioed  its  value.  From  this  decree  both  parties 
appealed,  but  the  guardian  ad  litem  and  Edward  Clark 
alone  executed  an  appeal  bond.  The  decree  appealed 
from  was  final  and  such  an  one  as  either  party  might 
u  matter  of  right  have  appealed  from,  and  the  ap- 
peal brought  up  the  whole  case  to  this  court  for  re- 
vision. 

It  is  ai^ued  that  the  defendant,  Mrs.  Clark,  could 
not  defend  by  guardian  ad  litem,  and  that  her  defense 
should  have,  been  made  by  her  committee  or  regular 
guardian,  and  that  it  was  error  to  render  any  decree 
to  her  prejudice,  unless  she  was  thus  represented. 
Ordinarily,  an  idiot  or  lunatic  should  defend  a  suit  bj 
his  committee,  but  if  he  has  no  committee,  another 
person  will  be  appointed  hie  guardian  ad  litem  to  de- 
fend the  suit.  8to.  Eq.  PI.,  sec.  70;  Danl.  Ch.  PI. 
and  P.,  483.  It  is  also  argued,  earnestly,  that  at  the 
time  of  the  execution  of  the  several  mortgages,  Mrs. 
Clark  was  incapable,  by  reason,  of  being  of  unsound 
mind,  to  bind  herself  by  contract.  Several  witnesses 
testify  to  acts  and  conduct  on  her  part  in  186:t  and 
1864,  that  seem  to  have  proceeded  from  a  cooditioo 
of  temporary  insanity.  But  this  state  of  mind  seemed 
to  be  paroxismal  and  of  short  duration,  followed  by 
complete  restoration  to  reason.  Other  witnesses  testify 
to  her  mental  capacity  long  after  1864,  and  during 
the  years  in  which  the  deeds  of  mortgage  were  exe> 
cuted,  she  conducted  the  business  in  which  she  and 
her  husband  were  engaged,  bought  and  sold  their 
goods,  negotiated  and  closed  the  purchase  of  the  lot 
upon   which   she   built,   and   raised    the   money   by   bor- 
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rowiog  with  which  the  improvements  v&de  were  paid 
for,  aud  was  esteemed  as  a  woman  of  more  than  or- 
dinary capacity  in  the  management  of  her  busiaess,  by 
those  who  had  traDaactions  with  her.  Of  her  capacity 
to  execute  the  deeds  of  1865-6,  we  have  no  doubt, 
and  we  do  not  find  in  the  record  any  aafBcient  evi- 
dence to  authorise  us  to  eay  that  she  had  not  capacity 
to  understand  and  execute  that  of  1867.  There  is 
nothing  to  excite  any  suspicion  of  ODfairness  in  any 
of  the  transactions.  On  the  contrary,  the  debts  se- 
aored  eeem  to  have  been  chiefly,  if  not  wholly,  for 
borrowed  money,  at  six  per  cent,  interest.  But  the 
defense  mainly  discussed  and  relied  on  is,  that  under 
the  powers  conferred  by  the  deed  by  Erwin,  Mrs. 
Clark  could  not  give  a  valid  mortgage  on  the  lot,  or 
convey  it  otherwise  than  by  deed  of  bargain  and  sale, 
or  by  last  will  and  testament.  The  language  of  the 
conveyance  is,  to  Edward  Clarh  as  trust«e,  "for  the 
sole  and  separate  use  of  the  said  Ellen  Clark,  free- 
from  the  debts  and  liabilities  or  control  of  her  hus- 
band, the  said  Edward  Clark;  the  said  Ellen  Clark 
to  have  the  power  of  disposing  of  said  property  by 
deed  or  will,  as  if  she  were  a  feme  sole." 

Numerous  cases  have  been  cited  by  counsel  for  and 
against  the  proposition  that  the  power  of  disposition 
by  deed  includes  the  power  to  mortgage.  This  direct 
question  was  decided  in  the  unreported  case  of  Wiil- 
iania  V.  }Vhiteman,  at  September  term,  1875,  of  this 
court  at  Jackson.  In  that  case,  in  an  elaborate  opin- 
ion by  Judge  Freeman,  reviewing  the  decisions  in 
Tennessee    and   other    authorities,   it   was   held   "that   a 
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power  to  dispose  of,  would  necessarily  carry  with  it 
the  power  to  encumber  or  charge,  as  the  greater  iu- 
clucleB  the  less,  aod  on  the  same  principle  that  a  power 
to  sell  would  give  the  power  to  mortgage  or  charge 
the   same."       See   also   4   Kent's  Com.,    148. 

Following  this  case,  we  hold  that  Mrs.  Clark,  un- 
der the  powers  conferred  in  the  deed,  had  the  power 
to  mortgage  the  property  conveyed.  The  ease  of 
Temple  v.  Head,  4  Heis.,  34,  is  not  in  anlagonism  to 
this  construction.  In  that  case  it  was  held.  Judge 
Turney  delivering  the  opinion,  that  the  wife  had  no 
power  to  mortgage  under  the  power  conferred  by  the 
marriage  contraci,  "to  dispose  of  by  last  will  and  tes- 
tament or  by  deed  of  gift."  The  execution  of  the 
power  is  limited  to  a  particular  mode,  and  in  such 
case  the  prescribed  mode  mnst  be  pursued,  and  a  neg- 
ative of  any  other  mode  is  implied.  The  kind  of 
deed  that  could  be  made  under  the  power  to  Mrs. 
Temple,  was  restricted  to  a  deed  of  gfft,  and  it  was, 
therefore,  held  that  a  mortgage  or  deed  of  trust  is 
not  the  manner  or  mode  designated  in  the  deed  of 
settlement.  In  this  case  there  is  no  ench  restrictive 
language  limiting  and  defining  the  character  of  deed 
by  which  the  conveyance  may  be  made;  and,  as  be- 
fore staled,  the  compreiiensive  |>ower  of  dis^position  by 
deed  includes  not  only  the  power  to  m'II  absolutely, 
but  also  the  power  to  mortgage,  which  is  a  conditional 
sale.  It  follows,  therefore,  that  the  ciiancellor's  de- 
cree must  be  reversed,  and  that  after  salisfyirg  the 
vendor's  lien,  the    mortgagors   will   be   entitled    to  satis- 
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faction  of  their  several  claims,  from  the  sale  of  the 
property  in  the  order  of  their  priority,  after  first  re- 
taioing   an   amoimt   sufHcient   to   pay   the   costs. 


State  of  Tennessee  Kc  Eel.  Bloombtein    u.    Snebd. 

1.  CONSTITUTIONAI.  Law.     ^fandamm  againtt  Stale  ogitxr.     2fot  mainiam- 

able.  Whai,  A  proceeding  by  mandamtig  to  compel  an  ollicer  of  the 
8tatc  to  do  that  whkh  the  I^^intulure  haH  prohibited  him  from  do- 
ing, ia  in  effect  n  ):iiit  ngsiDst  the  Stale,  and  was  not  maintainable 
prior  lo  the  act  of  1855,  (Code,  sec. 2807),  nor  snbsequent  to  the  repeal  of 
that  act  by  the  Legislature  in  1865.  It  therefom  follows  that  a  tax 
collector  cannot  be  required,  by  this  form  of  action,  (o  receive 
notes  of  the  Bank  of  Tennessee,  emitted  sfter  May  6th,  1861,  in  pay- 
ment of  relator's  taxes,  nnder  the  12th  section  of  the  Bank  charter, 
enacted  in  1S!!3,  in  the  face  of  legixlatiTc  inatruclion  to  the  contraiy, 
even  though  the  notes  were  iHaued  during  the  time  that  see.  2807  of 
the  Code  WQH  in  force,  that  section  being:  ebosidered  aa  an  ordinary 
act  of  IcKialHtion  in  regulating  the  iurisdiction  of  the  courts  of  the 
State,  and  not  such  an  act  as  would  »o  incorporate  itself  with  the  12lh 
Hcction  of  the  Hank  charter  ns  to  conBtitute  a  part  of  the  contract  be- 
tween the  State  and  the  holders  of  the  notes. 

Casescited:  WilliainB  p.  The  Hegi"ter  of  West  Tennessee,  Cooke,  218; 
M.  &.  C.  R.  K.  e.  The  State  and  the  Bank  of  Tenn.,  3  Bixter,  395. 

Statutes  cited ;   Chapters  13,  44  and  118,  acn  of  1875, 

2.  Same,     Obligalion  of  eonlraeli,     .Not  impaired  by  lava  prohibiliag  recdpl 

of  nan  isetie  Bank  nf  TeatK/eee  notn  for  laxeii.  There  is  no  obligation  on 
the  part  of  the  present  State  ^vernment  to  receive  the  notes  of  the 
bank  issued  after  the  inauguration  of  the  rebel  State  government,  in 
jiayment  of  taiea  due  the  State.  For,  although  as  between  the  bank 
and  the  holders,  these  notes  are  valid  and  protected  from  impairment 
through  hoHtile  Stale  legiiilatioD,  by  the  Federal  Conatitution,  yet  sec 
12  could  only  hare  been  operative  upon  the  bills  or  notes  emitted  dm- 
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ing  the  existence  of  Ihe  illegal  State  goTernmenl  Ibrough  the  re-enict- 
ment  or  tacit  recogoitioD  thereof,  by  Huch  State  government,  which 
had  an  power  to  roiumit  the  Wtnle  to  the  termn  of  the  contract  impoxed 
thereby  for  a  period  longer  than  iti  own  eiiatence.  It  was  therefore 
competent  for  the  rcHlored  State  govemmenl  to  repudiate  these  notex, 
i>o  far  as  its  liability  to  take  them  for  taxes  wax  concerned,  the  guar- 
anty of  the  illegal  State  goTernment  not  having  been  under  the  pro- 
tection of  Ihe  Federal  Canatitation. 
L'ase  cited :  The  Sute  and  Watson,  truatee,  if.  The  Bank  of  Tenn.  tl  aL, 
5  Bnxt.,  1. 


FROM   DAVIDSON. 


Appeal  from  the  Common  Law  Court  at  Naehville. 
Judge  J.  C.  Guii.D  presiding. 

K.  McP.  Smith    for  the   relator. 

The  Attorney  GBNERAr,  for  the  defeudant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  ia  a  petition  by  Jacob  BloomRtein,  in  the 
common  law  nourf,  for  a  peremptory  mandamvs,  re- 
quiring Thomas  H.  Sneed,  tux  nolleotor  for  Davidson 
county,  to  receive  from  him  8130  in  the  notes  of  the 
Bank  of  TennpRnee,  issned  after  May  6lh,  1861,  in 
payment  of  hie  8t«te  taxes  for  the  year  1872.  The 
attorney  general  for  the  State  assigned  various  causes 
of  demurrer,  which  were  sustained  hy  Judge  Guild, 
and   the   petition   disminied. 

The  first  question  raised  by  the  demnrrer  is,  as  to 
the  juriediction  of  the  common  law  eourt  to  grant  the 
writ  of  mandaimia.  The  i>etitioner  ba-ten  his  applica- 
tion upon  a  right  secured  to  him  by  section  12  of 
the   charter  of  the   Bank  of  Tennessee,  which    provides, 
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tbat  "  the  bills  or  Dotes  of  the  Bsid  corporation,  ori- 
ginally made  payable,  or  whicb  shall  have  become 
payable  on  demand,  in  gold  or  eilver  coin,  shall  be 
receivable  &i  the  treasury  of  the  State,  and  by  all  tai 
collectors  or  other  public  officers,  in  all  payments  for 
taxes  or  other  moneys  due  the  State."  It  is  assumed 
that  by  virtue  of  this  provision  of  the  bank  charter, 
the  State  entered  into  a  contract  with  every  holder 
of  any  of  the  bills  or  notes  of  the  bank,  by  which 
she  bound  herself  that  the  same  should  be  received 
by  her  tax  collectors,  in  payment  of  taxes  due  the 
State ;  and  that  the  notes  so  tendered  to  Sneed,  as 
tax   collector,    were   issued   by    the   bank. 

It  is  further  insiste'l,  that  the  obligation  of  this 
contract  is  protected  from  impairment,  by  the  Consti- 
tion   of  the   United   States. 

These  pasitions  are  sustained  by  the  holding  of  tbe 
United  States  Supreme  Court  in  a  case  in  8  Wallace, 
in  which  case,  this  same  provision  of  the  bank  charter 
was  involved.  Id  that  case  the  notps  of  the  bank 
tendered  had  been  issued  prior  to  il'"  6th  of  May, 
1861,  and  no  qnestion  as  to  the  jiitisdiction  of  the 
State  court  was  raised.  It  was  deci'^id  that  the  State 
was  bound  by  her  contract,  to  meive  the  noles  of 
the  bank  issued  before  May  6tb,  1861,  in  payment  of 
taxes,  but  as  to  the  notes  issued  subsequent  to  that 
date,   the   question    was   waived. 

Assuming,  then,  for  the  present,  that  the  contract 
entered  into  by  the  State,  by  reason  of  the  12th  sec- 
tion of  the  bank  charter,  includes  the  notes  tendered 
by    petitioner    to    the    tax    collector,    the    question    is, 
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Did  the  common  law  court  have  jnrisdictioD  to  re- 
quire  the  tax   collector   to   receive   them? 

It  18  a  legal  as  well  as  political  axiom,  that  do 
sovereign  governmeat  can  be  sued  in  its  own  courta, 
except  by  ite  own  consent.  By  our  Constitution, 
"saite  may  be  brought  t^iust  the  State,  in  such  man- 
ner and  in  such  courts,  as  the  Legislature  may,  by 
law,  direct."  But  Ibie  conetitu Clonal  provision  remains 
a  dead  letter,  until  some  mode  of  proceeding  is  pointed 
ont  by  the  Legislature.  Williams  v.  ITie  RegiaUr,  efo., 
Cooke,  218.  At  the  time  the  bank  charter  was  passed, 
ID  1838,  the  I^egislature  had  pointed  out  no  mode,  by 
which  the  State  might  be  sued  in  the  courta.  There 
was  then  at  that  time  no  statute  of  the  State  author- 
izing the  enforcement  of  this  contract  in  the  courts, 
and  ooDsequently  no  such  statute  entering  into  that 
ooDtract,  and  constituting  part  of  its  obligation.  The 
holders  of  the  notes  could  only  rely  upon  the  good 
&ith  of  the  State,  through  legislative  enactments,  for 
the  enforcement  of  the  contract.  It  is  clear,  therefore, 
that  while  tbe  Constitution  of  the  United  States  pro- 
tected the  obligation  of  the  contract  from  impairment 
by  the  State,  there  was  no  law  furnishing  a  remedy 
for  its  enforcement,  which  constituted  any  part  of  the 
<^ligation  of  that  contract,  and  the  State  was  under 
oo  obligatioa  to  furnish  any  other  remedy  than  that 
then   existing. 

It  is  true,  however,  that  in  1855,  (he  State  gave 
her  consent  that  suits  might  be  broii>;ht  against  her 
as  against  individuaU;  and  this  law  remained  in  force 
antil   1865,   when   it  was   repealed,   and   since   that  time 
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no  law  has  been  enacted  autboriziog  suits  against  the 
State.  It  was  during  this  period  that  the  aot  of  1856, 
carried  into  the  Code,  sec.  2807,  was  in  force,  that 
the  notes  of  the  bank  now  in  controverBy,  were  issued; 
and  down  to  its  repeal  in  1865,  tbe  holders  of  the 
notes  80  issued  had  the  right  to  enforce  the  coatraot 
of  guaranty,  contained  in  the  12tb  section  of  the  bank 
charter. 

But  the  act  of  1865  was  an  ordiuary  act  of  1^^ 
lation,  regulating  the  jurisdiction  of  the  courts  of  tbe 
State,  and  furnifibing  a  new  remedy  by  way  of  auils 
against  tbe  State.  This  act  contained  no  stipulations, 
that  it  might  not  be  afterwards  modified  or  repealed, 
if  in  the  judgment  of  the  Legislature,  its  modification 
or  repeal  should  he  demanded  by  the  public  interests. 
Nor  could  such  a  contract  be  implied  from  the  pas- 
sage of  the  act  of  1855.  As  held  by  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Beera  v. 
T%e  Slate  oj  ArkangaH,  20  How.,  530,  it  was  competent 
for  the  Legislature  to  repeal  tbe  act  of  1855  altogether, 
and  put  an  end  to  the  jurisdiction  of  our  courts  io 
suits  against  the  State;  and  in  exercising  this  power, 
the  State  would  violate  no  contract  with  the  parties. 
It  would  be  merely  regulating  the  proceedings  in  her 
own  courts,  and  limiting  or  withdrawing  the  jurisdic- 
tion she  had  before  conferred,  by  the  passage  of  the 
act   of   1855. 

It  was  said  in  the  case  of  Butler  v.  Pennsylvania,  10 
How.,  402,  that  "the  contracts  designed  to  be  protected 
by  the  10th  section  of  the  let  Art.  of  the  Federal 
Constitution,    are     contracts     by     which     perfect    rights 
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oertain,  definite,  fixed  private  rights  of  property  are 
"weted.  Tliese  are  certainly  distinguishable  from  meas- 
nrea  or  engagements  adopted  or  undertaken  by  the 
body  politic,  or  State  government  for  the  benefit  of 
all,  and  from  the  neoeaaity  of  the  case,  and  according 
to  nniversal  understanding,  to  be  varied  or  disoon- 
tinued    as   the   public   good   shall   require." 

It  was  upon  these  principles  that  we  held,  at  the 
present  term,  in  the  case  of  the  M.  &  Ch.  R.  R.  Co.  v. 
I9ie  State  and  the  Bank  of  Tenn.,  that  the  State  was 
Dot  liable  to  be  sued  for  deposits  made  by  the  R.  R. 
Co.   in    the   Bank,   in    1863. 

But  the  Legislature  has  not  stopped  by  simply  re- 
pealing the  act  of  1855,  (Code,  sec.  2807),  which  au- 
thorized suits  to  be  brought  against  the  State.  In 
1873,  by  chap.  13,  it  was  enacted,  that  "  no  court  in 
the  State  has,  nor  shall  hereafter  have,  any  power, 
JDrisdiction  or  authority  to  entertain  any  suit  against 
the  State,  or  against  any  officer  of  the  State,  acting 
by  authority  of  the  State,  with  a  view  to  reach  the 
State,  its  treasury,  funds  or  property,"  etc. 

Ry  chap.  44  of  the  acts  of  1873,  it  was  enacted 
that  whenever  any  tax-payer  conceives  that  the  taxes 
demanded  of  him  are  unjust  or  illegally  demanded, 
his  only  remedy  is  to  pay  the  taxes  under  protest, 
and  aflerwards  sue  the  collector;  and  no  officer  of 
the  State  is  to  be  "subjected  to  any  salt  for  a  refusal 
on  bis  part  to  accept  in  payment  of  revenue  to  the 
State,  any  kind  or  description  of  funds,  or  securities, 
or  papers,  other  than  such  as  he  may  be  authorized 
aod   required    to  receive   for   the   time   being,   by   law." 
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By  chap.  118  of  the  acts  of  1873,  it  is  provided, 
that  "  tax  collectors  shall  receive  in  discharge  of  the 
taxes  and  other  dues  to  the  State,  bank  notes  of  th« 
Bank  of  Tennessee,  known  as  old  issue,  war  ran  ta  on 
the  treasury,  legally  outstanding,  gold,  silver,  national 
bank  notes,  United  States  legal  tender  notes,  and  noth- 
ing  else." 

It  is  manifest,  that  if  these  provisions  of  the  stat- 
utes are  valid,  the  common  law  court  had  no  jurisdit^ 
tioo  to  entertain  the  application  for  a  mandamus. 
The  prohibition  is  explicit  agwost  the  receipt  of  the 
notes  in  controversy  by  the  tax  collectors,  and  against 
the  power  or  jurisdiction  of  any  court  in  the  State  to 
entertain  a  suit  against  such  collector  for  refusing  to 
receive  the  new  issue  for  taxes  due  the  State. 

It  is  insisted  for  the  petitioner,  that  these  provis- 
ions of  the  statutes  impair  the  obligation  of  the  cod- 
tract  of  guaranty,  by  which  the  Stale  agreed  to  receive 
the  notes  of  the  Bauk  of  Tennessee  in  payment  of 
taxes,  for  the  reason  that  they  furnish  no  remedy  by 
which  the  holder  of  the  notes  can  euforce  the  contract 
by  suit.  This  position  rests  upon  the  assumption,  that 
before  these  statutes  were  passed,  the  holdera  had  the 
remedy  by  mandtimus,  which  being  taken  away,  they 
are  now  without  any,  or  at  least  without  any  adequate 
remedy.  The  error  of  this  argument  is,  in  assuming 
that  the  holders  of  the  nates  have  ever  had  any  rem- 
edy by  suit,  since  the  repeal  of  sec.  2807  of  the  Code. 
As  against  the  State,  there  is  no  common  law  remedy 
by  maudaiiius  without  the  consent  of  the  State.  There 
was   no   such    remedy    when    the   State   entered   iuto   the 
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coDtraot,   aod   tbere   baa   been    none   since   the   repeal   of 
the   sectioD    2807   of    the   Code. 

We  have  already  seen  that  even  while  the  eeotion 
2807  was  in  force,  that  it  did  not  so  incorporate  itself 
with  the  12th  section  of  the  baok  charter,  as  to  con- 
stitute a  part  of  the  contract  between  the  State  and 
the  holders  of  the  notes.  It  was  no  more  than  a 
privilege  or  permission  granted  by  the  Legislature  to 
the  note-holder,  which  was  snbject  to  be  withdrawn 
whenever  the  pablio  interests  required  it.  The  case 
of  Williama  v.  Register  of  Weat  Tenneeaee,  Cooke,  214,  is 
conclusive  of  this  question.  In  that  case,  an  applica- 
tion was  made  for  a  tiumdamu8  to  compel  a  register 
to  issue  a  grant,  although  the  Legislature  had  prohib- 
ited its  issuance.  It  is  said  by  the  court,  that  to 
grant  a  mandaintig  in  this  case,  would,  in  effect,  sano- 
tioo  the  idea  that  the  State  may  be  sued.  It  was  held, 
that  the  act  of  the  Legislature  forbidding  the  issuance 
of  the  grant  was  void,  because  of  its  repugnance  to 
(he  Constitution,  yet  the  court  say,  they  cannot  per- 
ceive that  they  possess  any  physical  power  to  compel 
the  State  to  issue  the  grant.  The  reason  was,  that 
the  disposition  of  the  tioil  was  an  attribute  of  sove- 
reignty belonging  peculiarly  to  the  Legislature.  So 
in  the  present  case,  the  providing  of  revenue  for  the 
State  is  an  attribute  of  sovereignty,  and  by  the  Con- 
stitution the  exercise  of  this  attribute  of  sovereignty 
belongs  to  the  Legislature.  That  power  has  forbidden 
its  revenue  officers  to  receive  the  new  issue,  in  pay- 
ment of  taxes,  and    has    withheld    from   the   courts   any 
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jaiiBdiction  to  eDtertain  &  eiitt  for  refusal  to  receive 
such   payment. 

It  follows,  that  pven  if  the  Blatutes  forbidding  the 
receipt  of  the  new  issue  by  the  tax  collectors  was 
UDConstitutional,  yet  the  common  law  court  had  nn 
jurisdiction  to  compel  its  reception.  Much  lees  does 
snch  jurisdiction  exist,  wheu  the  repeal  of  the  act  an> 
thorizing  suits  against  the  State,  and  the  forbidding 
of  any  Fuit  against  the  collectors  for  refusing  to  re- 
oeive  it,  doea  not  violate  that  provision  of  the  Fed- 
eral Constitution,  which  protects  the  obligation  of  con- 
tracts  from    impairment   by   State   legislation. 

We  have,  thus  far,  considered  the  case  upon  the 
assumption,  that  the  12th  section  of  the  bank  charter 
constitutes  a  contract  between  the  State  and  the  holders 
of  the  notes  of  the  bank,  which  is  valid  and  binding, 
as  between  the  State  and  the  holders  of  the  notes, 
issued  after  the  6th  of  May,  1861.  In  this  view  our 
inquiry  has  been  confined  to  the  question  of  jurisdic- 
tion in  the  courts,  to  entertain  the  suit.  It  remains 
now  to  consider,  whether  there  is  any  obligation  on 
the  present  government  of  the  State  to  receive  the 
notes  issued  by  the  bank,  during  the  existence  of  the 
rehel  Slate    government? 

We  have  held  in  the  case  of  the  Staie  and  WaUon 
V.  The  Bank  and  olhtrit,  that  as  between  the  bank  and 
the  holders  of  the  new  issue,  the  notes  were  valid  and 
binding  on  the  bank.  It  does  not  follow,  that  as 
between  the  State  and  the  holders  of  this  issue,  there 
is  any  obligation  on  the  part  of  the  State,  to  receive  the 
notes  in  payment  of  taxes  due  to  the  State  government. 
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When  the.  Bank  waa  chartered  in  1838,  the  State 
uadertook  to  receive  the  iesueH  of  the  Bunk  in  pay- 
ment of  taxes  assessed  for  the  support  of  the  State 
goverDment,  then  in  operation.  That  Siute  govern- 
ment, however,  was  supplanted  hy  tlie  military  de 
facto  government  which  was  inaugurated  l>y  the  Leg- 
islature, and  carried  out  by  a  majority  of  tlie  people 
in  1861,  in  the  acts  by  wiiich  ir.  w:>s  atti  [iijiifd  to 
separate  the  State  from  the  Feileviil  Union,  luiil  to 
declare  its  independence.  These  acts  were  invalid 
and  void,  so  far  as  they  were  intended  to  aSect  or  to 
change  the  relation  of  the  State  to  the  Federal  Union ; 
hut  they  were  efitsctual,  for  the  time,  in  expcllln;'  the 
authority  of  the  United  Stales  government  and  io 
setting  up  a  new  locnl  government,  in  the  place  of 
the  State  government  supplanted.  The  State  remained 
in  the  Union,  and  the  Constitution  of  the  United 
States  continued  to  exist  and  to  oiwrate  within  the  State 
during  all  the  time  that  the  usurped  guverumeiit  was 
in  existence.  The  lawd  which  had  prevuilbd  before 
the  attempted  revolution,  so  far  as  they  were  not  ex- 
pressly repealed  or  changed  by  the  Legislature  of  the 
de  facto  government,  eoniiuned  in  furce,  an  between 
the  citizens  of  the  new  government,  aiul  Uicir  private 
cootracts  continued  under  the  protection  of  tiie  Federal 
Constitution. 

In  this  way  the  charter  of  the  liink  continueil  in 
force,  and  its  transactions,  as  a  body  orponiie,  were 
valid  and  binding,  as  between  the  Bink  atxl  their 
dealings  with  it.  Its  capacity  to  receive  deposits, 
and  issue  a  circulation,  was  the  same  after  as  before 
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the  iaauguration  of  the  new  goverDinent.  The  eon- 
tracts  made  hy  the  Bank  with  the  oitizeos  dealing 
with  it,  were  protected  from  impairment  by  the  Fed- 
eral Constitution  as  effectually,  during  the  exiatenofl  of 
the  uBiirped  government,  as  before.  Hence,  it  was 
held  by  thiti  court,  in  T/u  State  and  Wai»m  v.  Hie 
Bank,  that  the  acts  of  the  Legislature  of  the  restored 
State  government,  by  which  it  was  sought  to  repudi- 
ate the  issues  of  the  Bank,  were  null  and  void,  be- 
cause they  impaired  the  obligation  of  contracts  between 
the   Bank   and   holders   of  its   notes. 

But  as  the  Slate  was  held  not  to  be  a  party  to 
that  suit,  no  opinion  was  expressed  as  to  the  power  of 
the  Legislature  of  the  restored  State  government,  to 
repudiate  the  obligation  of  the  State,  under  the  12tfa 
section  of  the  Bank  charter,  to  receive  the  notes  of 
the  Bank,  issued  during  the  usurped  government,  in 
payment  of  taxes  assessed  to  support  the  restored 
government   of  the   State. 

It  is  well  settled,  that  all  legal  and  valid  con- 
tracts between  citizens  of  the  rebel  States,  were  so 
far  under  the  protection  of  the  United  States  Cooati- 
tution,  during  the  prevalence  of  the  rebellion,  that 
they  could  not  be  impaired  by  the  legislation  of  the 
restored  State  governments.  The  question  presents  itself, 
was  the  contract  of  guaranty  between  the  State  and 
the  holders  of  the  new  issue,  arising  under  section  12 
of  the  Ban  k  charter,  under  the  protection  of  the 
Federal  Constitution  during  the  rebellion?  If  so, 
then   the   act   of  the   Legislature    repudiating   that   issue 
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-waa   invalid — if  not,  then   that   act    was    legitimate   and 
effective. 

The  contract  was,  that  the  State  wonid  receive  the 
notes  of  the  Bank  in  payment  of  taxee  due  the  State. 
We  are  to  regard  the  12th  aection  of  the  Bank  char- 
ter as  having  been  re-enacted,  or  taoitlj  recognized  as 
4ti  force,  by  the  new  government,  inaugurated  in  May, 
1861.  It  was  therefore  an  attempt,  by  the  usurping 
government,  to  biad  the  State  to  guaranty  the  notes 
of  the  Bank  issued  during  the  existence  of  the  new 
government,  by  agreeing  to  receive  them  for  taxes 
assessed  to  support  the  usurping  government.  But  it 
has  been  settled  by  repeated  judicial  decisions,  that 
the  political  status  of  the  State  was  never  affected  or 
changed  by  the  action  of  the  usurping  Legislature, 
but  that  she  continued  a  member  of  the  Federal 
Union,  under  the  guarantees  of  the  Federal  Oonstito- 
tion.  It  has  been  also  repeatedly  decided,  that  the 
government  inaugurated  in  the  place  of  the  legitimate 
State  government,  was  only  operative  as  a  military  or 
de  facto  oivil  government,  but  in  as  far  as  it  was 
opposed  to  Federal  government,  or  to  the  legitimate 
State  government,  that  it  was  an  illegal  usurpation. 
To  bold,  therefore,  that  the  contract,  raised  by  the 
12th  section  of  the  Bank  charter,  was  a  valid  obliga- 
tion on  the  State,  protected  from  impairment  by  the 
Federal  Constitution,  would  be  to  hold,  that  the  Con- 
stitution protected  a  contract  which  bound  the  State 
to  guarantee  the  payment  of  taxes  raised  to  sustain  a 
government  in  open  hostility  to  the  Federal  Constitu- 
tion  and   the    Federal    Union.       It    follows    necessarily. 


State  I'.  Sneed. 

that  the  ueurpiag .  government  did  not  and  could  not 
commit  the  State  to  a  contract,  which  should  oootinua 
any  longer  than  the  usurping  goverDment  itself  contin- 
ued, and  Bach  contract  could  not  be  under  the  protec- 
tion of  the  Federal  Constitution.  Although  the  notes 
issued  by  tbe  Bank  might  be  binding,  as  between  the 
Bankand  the  holders  thereof,  they  could  not  be  made 
the  basis  of  a  contract  between  the  State  vnd  the  hold- 
ers thereof,  by  which  the  State  would  be  bound  to  re- 
ceive them  for  taxes  due  tbe  State,  after  tbe  usurped 
government  should  cease  to  exist,  and  tbe  legitimate 
government  be  restored.  It  follows  that  because  the 
contract  arising  under  the  12th  section  of  tbe  Bank 
charter,  during  the  existence  of  tbe  usurped  State 
government,  was  not  under  the  protection  of  the 
Federal  Constitution,  it  was  competent  for  the  Legis- 
lature of  the  restored  State  government,  to  repudiate 
the  alleged  contract,  and  refuse  to  receive  the  notes 
in  payment  of  taxes  assessed  to  support  the  restored 
egitimate  government.  The  legislature  of  tbe  usurp- 
ing government  bad  no  power,  by  re-enacting  the  12th 
section  of  tbe  Bank  chart«r,  to  impose  upon  tbe 
State  an  obligation  which  the  Legislature  of  the  re- 
stored legitimate  State  government  would  be  bound  to 
carry  out.  It  follows  that  there  was  no  error  in  the 
refusal  of  tbe  court  below  to  grant  a  peremptory  man- 
danma. 
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James  Glasgow  v.  The  State. 

1.  Criminal  Law.     Minixlaiat  afle.      tt'hm  not  tnuoAd.     Ad   indictmeat 

for  a  felony  ngninat  a.  parlv,  the  tiling  of  a  plea  of  "not  guilty" 
thereto,  and  the  order  of  the  judge  to  spread  tlie  indictment  upon 
the  minnteH  of  the  court,  are  mere  mioiHteria!  acts,  in  no  wise  aflect- 
ing  the  intereHt  of  the  accused.  Such  proceediiigK  are  therefore  not 
invalid  because  had  while  a  judge  was  presiding,  incompetent  to 
xit  upon  the  trial  of  the  cause. 

2.  Samb.    FaiVtire  to   tpread  iitdiiiment  upon  mmuW  doet  net  inmlidaie  Ikt 

Htuee,  Nor  iluex  the  omiBxIoD  to  have  npread  the  indictment  upon  the 
minutes  ot  the  court  cither  enlnrge  or  diminiiih  the  rights  of  the 
acciwed,  since  the  object  of  mich  a  proceeding  is  simply  to  provide 
against  the  eunBe<|uen<«B  of  the  loaa,  abstraction  or  de!itruction  of  the 

3.  Same.     AppoMnvent  %f  tperiai  /Wyei.     A  lUhorily  for  mart  be  ilricUg  pur- 

tued.  Omsf/nencw  of  omunioa  no  to  do.  [n  the  appointment  or  selec- 
tion of  Ji|>ecial  jndgcK  in  criminal  cases,  the  law  aulborizing  it  niuat 
be  ulrictly  pursued.  Neither  doe*  the  Constitution  nor  any  statiile  of 
the  State  provide  (or  the  appointnient  of  a  aiiecial  judge,  in' such  a 
case,  by  the  agreement  of  (he  parties.  The  verdict  and  judgment 
rendereil,  while  a  special  judge  so  appointed  was  presiding,  are  there- 
fore held  void,  the  prisoner  declared  Jiever  to  have  been  in  jeopardy, 
and  remanded  for  trial  de  iioro. 


FKOII    THOUSDALE. 


Appeal    from    the   Circuit   Court   at    Hartsville.       F. 
S.   W11.3OS    presidiDg. 

No    record    can    be   found. 

TuBNBV,   J.,  delivered    the   opiDion    of  the   court. 

The   prisoner    was   convicted   of   murder   in    the   seo- 
ond  degree,  and  has  appealed  to  this  court. 
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The  objeotion  that  Hon.  N.  W.  McConnell,  Judge 
nf  the  Fifth  Judicial  Circuit,  and  who  had  been  em- 
ployed to  prosecute  before  his  election,  and  before 
the  finding  of  the  indictment,  wag  presiding  when  the 
indictment  was  found,  and  ordered  it  spread  upon  the 
minutes  of  the  court,  and  was  also  presiding  when 
the  plea  of  not  guilty  was  tiled,  is  not  well  taken ; 
these  were  mere  ministerial  acts  in  nowise  affecting 
the  interests  of  the  prisoner  or  the  merits  of  the 
case.  The  law  directs,  in  plain  and  unequivocal 
terms,  what  should  be  done;  that  this  was  done,  was 
recited  by  the  clerk  ou  the  minutes  of  the  court, 
verified  by  the  signature  of  the  Judge — a  mere  formal 
sot,   awarding   no    process,   deciding   no  question. 

The  omission  to  have  spread  the  indictment  upon 
the  minutes  would  in  no  way  have  enlarged  or 
diminished   the   rights  of  the   accused. 

The  policy  of  the  government  in  requiring  a 
spreading  upon  the  minutes,  is  to  provide  against  the 
consequences  of  the  loss,  abstraction  or  destruction  of 
the   original. 

A  more  serious  objection  arises  upon  the  follow- 
ing entry  of  record :  "  The  regular  judge,  N,  W. 
McConnell,  being  incompetent  to  try  this  cause,  by 
reason  of  his  being  oounsel  in  the  cause,  it  was 
agreed  by  both  the  counsel  for  the  State  and  the 
prisoner  himself,  that  S.  F.  Wilson,  a  member 
of  this  bar,  shall  preside  as  special  judge  in  the 
trial  of  this  cause.  Thereupon,  N.  W.  McConnell 
retired  from  the  bench  and  S.  F.  Wilson  took  the 
bench." 
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Was  this  prooeeding  regular  aod  according  to  the 
laws   oi   the  State?       We   think    not. 

There  ie  no  proviaioo  of  the  Constitution  nor  act 
of  the  Legislature  authorizing  or  directing  the  consti- 
tntiob  of  a  court,  or  the  the  supply  of  a  vacancy 
for  incompetency  or  other  cause,  by  the  mode  pur- 
saed   in   this   case. 

This  was  not  an  inferior  court  created  by  the  Leg- 
islature, nor  was  it  an  election  by  the  attorneys  of 
the  court,  as  allowed  by  eh.  78,  gee.  1,  of  the  act 
of  1870. 

In  the  appoiDtment  or  selection  of  special  judges 
in  criminal  cases,  the  law  authorlKiog  it  must  be 
strictly  pursued  and  observed.  As  already  stated, 
there  was  do  authority  under  the  Constitution  or  by 
statute   for   the  proceedings   in   this   case. 

The  result  is,  the  entire  proceedings,  verdict  aud 
judgment  are  nullities,  leaving  the  case  as  if  do  trial 
whatever  had  been  had.  The  prisoner  was  never  in 
jeopardy,   and   is   remanded   for   trial   de   novo. 
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Williams  v.  Railroad  Company. 


Williams   et  id.   v.    Duck    Riveb    Valley    Nabbow 

Gauge  R.  R.  Co.  e(  a^  \ 

1.  DrcK  River  Valley  Narrow  Gaiob  K.  R.  Chartek.    The  Char- 

ter nf  the  Duck  River  Valley  Narrow  (.lauge  Railroad  discussed,  and  r 

held  valid  except  na  to  powers  sought  lo  be  conferred  by  it,  which  j 

are  included  in  the  charters  granted  by  tho  If  ^'^^^"''^  'o  the  Naah-  I 

villc  and  E)ec3tur  and  Tenneopee  and  Alabama  Railroad  CompanieB.  | 

2,  Same.     MarshaU  coiaity  bond*.     The  bonds  liwued  by  MBrshall  county  In  I 

payment  of  her  subscription  to  the  capital  stock  of  said  company,  I 

held  valid  and  binding  on  theconnty.  ' 

FROM    MARSHALL. 


Appeal     from     the    Chancery    Court    st     Lewisburg. 
,  presiding. 

Cambell,  McEwen  &  BvLLOCK    for   complaiDantn. 

Lewis   Bkos.  and   T.    M,    Jones   for  defendants. 

Deadeeick,  C.  J.,  delivered  the  opinion  of  the  court. 

The  bill  in  this  caae  was  filed  in  Marshall  couoty 
chancery  court,  by  a  large  number  of  citizens  of 
that  county,  who  are  tax  payers,  seeking  perpetually 
to  enjoin  the  collection  of  a  tax  levied  to  pay  inter- 
est  on    bonds   i^^sued    to   paid    railroad    company. 

This  company  was  organized,  upon  the  petition  of 
certain  of  the  defendants,  by  the  chancery  court  at 
Waverly,   under   the    provisions   of    an    act   of    29th   of 
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Janaary,  187],  entitled,  "  An  Act  to  authorize  the 
chancery  court  to  grant  lettere  of  iucorporation."  Upon 
a  petition  file'1  in  the  chanoery  court  of  Waverly, 
certain  persons,  therein  named,  were  at  June  Term, 
1871,  by  decree  of  bhiA  court,  appointed  commiEsion- 
era  for  the  purpose  of  talcing  the  necessary  prelimin- 
ary  etep»',  "to  get  subscriptions  of  atock  towards  con- 
structing   a  railroad." 

At  November  Term,  1872,  a  further  decree  was 
entered  by  the  chancery  court,  reciting  that  a  petition 
and  amended  petition  had  been  filed,  praying  that  the 
petitioners  be  incorporated  by  the  style  of  Duok 
River  Valley  ^Narrow  Gauge  Railroad  Company.  The 
decree  recites  that  the  capital  slock,  to  the  amount  of 
one  hundred  and  6fty  thousand  dollars,  had  been 
subscribed  towards  building  a  narrow  gauge  from 
Johnsouville,  Humphreys  county,  to  Fayelleville,  Lin- 
coln county,  Tennebsef,  the  length  of  the  railroad,  ia- 
chiding  side- track 5,  being  about  130  miles,  and  the 
amount  snbscribcd  exceeding  $1,000  per  mile,  which 
sum  is  all  that  is  required  by  tlie  ameniloient  to  the  act 
of  the  26tb  January,  1871,  passed  December  14,  1871, 
'  to  authorize  the  cliancery  court  to  organize  and  form  a 
company  to  build  a  narrow  gauge  railroad.  After  vari- 
ous recitals  in  the  decree  of  the  steps  taken  and  acts 
done  by  the  petitioners,  the  decree  proceeds  to  organize 
the  company  with  all  the  powers,  &c.,  of  the  Tennessee 
and  Alabama  Railroad  Company  and  NJ^hvitle  and 
Decatur  Railroad  Company,  and  wilh  all  the  rights, 
powers,   &c.,   granted    to   railroad    companies   by  the   act 


Williams  o.  Railroad  ('ompany. 

of  the  General  Asnembly,  ch.  54,  approved  January 
30th,    IS71,   and    all   amendments   thereto. 

Under  the  charter  the  company  proceeded  to  obtain 
stock,  and,  upon  their  application,  the  county  conrt 
of  Marshall  county  submitted  the  question  of  sub- 
scribing $115,000  by  the  county  to  the  stock  of  said 
oompany. 

The  people,  at  an  election  ordered  and  held,  voted 
to  take  that  amount  of  stock,  and  the  bonds  of  the 
fiounty  were  issued,  and  a  large  portion  of  them  de- 
livered to  the  corapauy  and  ex(>ended  in  the  conBtruc- 
tion  of  the  road ;  several  miles  of  the  road  were 
finished  between  Columbia  and  Lewisburg,  and  con- 
siderable grading  was  done,  and  other  work  completed 
and  in  progress,  when  in  December,  1875,  complain- 
ants filed  their  bill.  Up  to  this  time  the  taxes  levied 
had  been  for  several  years  paid.  Admitting  that  the 
decree,  organizing  the  company,  is  subject  to  criticism, 
yet  it  is  maniTest  that  the  substantial  purpose  of  that 
decree  was  to  effect  the  organization  of  the  company 
under  the  general  powers  conferred  Uj^'in  such  corpor- 
ations by  the  acts  of  the  Legislalur''.  nnd  it  appear- 
ing that  the  company  had  an  organizition  under  this 
charter,  and  had  constructed  a  part  of  its  road,  and  en- 
tered into  contracts  in  the  prosecution  of  its  business, 
and  was  recognized,  by  the  county  court  and  tax-payers, 
as  a  subsisting  organization,  the  validity  and  regu- 
larity of  the  proceedingij  by  which  the  company  was 
organized,  will  not  be  inquired  into  tu  this  form  of 
proceeding. 

But    we   are   of    opinion    that    the    charter    is    valid 
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as  to  all  the  powers  conferred  by  the  act  of  1871, 
and  the  amendments  thereto,  but  not  as  to  any  pow- 
ers attempted  to  be  conferred,  which  were  included  in 
the  Kashville  and  Decatur  and  Tennessee  and  Ala- 
bama Railroad  Company.  Without  reviewing  in  de- 
tail the  proceedings  incident  to  the  subscription  of 
stock  by  the  county,  we  are  of  the  opinion  that  no- 
such  irregularities  occurred  in  the  proceedings  to  that 
end  as  to  invalidate  the  subscription.  The  record, 
though  voluminous  and  made  up  in  part  of  much 
irrelevant  matter,  has  been  examined  carefully,  and 
we  are  of  opiuioo  that  the  decree  of  the  chancellor, 
dismissing  complainaots'  bill,  was  correct,  and  it  will 
be  affirmed. 


NASHVILLE: 

Cox  e.  Kent. 


Cox  V.  Kemt. 


L^ADiKO  A«D  Pkactht.  Bffore  Jvatieea.  Certiorari.  Paitioafor. 
take  jtot  at^dtnl  (o  sutlain.  PlaintifT,  in  n  j>etitloQ  for  c 
bring  up  csuee  from  a  justice  of  peace,  alleged  that  he  hod  a  good  de- 
fence lo  the  uclion,  but  understood  the  caj«  to  be  net  for  the  2Slli, 
when  it  was  tried  oq  the  19th,  and  that  he  did  nol  discover  his  mia- 
lake  until  too  late  to  appeal.  TTeld  not  sufficient  lo  nupport  the 
petition. 

C'axe  cited  :     Copeland  v,  Coi. 

PROM   JArKSON.* 


Appeal  from  the  Circuit  Court  at  Gainsboro.  Judge 
S.   M,   FiTB   presidiDg. 

E.   Ij.  Gabdenhibe  for  Cox. 

No   counsel    marked    for   defendant. 

McFarland,  J,,  delivered  the  opinion  of  the  court. 

The  only  question  in  this  case  is  whether  the 
petition  for  the  writ  of  certiorari,  to  bring  up  the 
case  from  a  justice  of  the  peace,  states  sufficient 
reasons  for  not  appealing.  On  this  subject  the  peU- 
tiooer  says :  "  Petitioner  told  the  officer,  at  the  time 
the  warrant  was  served  on  him  and  his  securities, 
that  he  had  a  good  defence  against  the  recovery  of 
said  note,  and  was  going  to  defend  the  suit  and  re- 
sist judgment,  whereuoon  the  officer  said  that  in  case 
any   defence   was   to   be  made   he    was  instructed   to   re- 
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turn  the  warrant  before  Esqaire  Armstead.  Your 
petitioner  was  then  summoned  to  answer  the  com- 
plaiot  and  also  his  security.  The  trial  was  put  off 
some  time,  and  your  petitioner  thought  Saturday,  the 
26th  of  this  mouth,  was  the  day  of  trial.  He  eo 
nnderstood  the  officer  at  the  time,  and  never  knew 
any  better  until  yesterday,  when  he  was  informed  that 
the  warrant  was  returned  before  said  justice  on  Sat- 
urday the  19tb  of  this  month,  at  which  time  judg- 
ment was  rendered,  and  before  petitiouer  was  apprised 
of  said  mistake  the  time  allowed  for  him  to  appeal 
had  aspired.  Petitioner  told  said  ofBcer  that  be  in- 
tended to  appeal  to  court.  He  was  advised  by  his 
ooDusel  not  to  make  his  defence  before  the  justice, 
bat  to  appeal  to  the  circuit  ccourt  and  make  it  there. 
That  he  intended  to  go  to  Granville,  where  the  justice 
lived,  and  appeal  on  the  28th  of  September,  which  would 
have  been  in  time,  but  for  the  mistake ;  that  he  lost 
hia  right  to  appeal  by  no  fault  or  negligence  of  his ; 
that  be  could  not  help  the  misunderstanding  as  to 
the  time." 

So  long  as  the  rule  is  maintained  of  requiring  the 
petitioner  to  show  a  reason  for  not  appealing,  before 
allowing  the  certiorari  as  a  substitute  for  appeal,  the 
reason  for  not  appealing  ought  to  be  a  substantial  one, 
and  show  that  the  petitiouer  has  been  guilty  of  no 
culpable  negligence  and  want  of  attention  on  his  part. 
It  is  not  the  policy  of  the  law  to  relieve  parties  from 
the  consequence  of  their  own  culpable  negligence.  It 
has  been  said  that  as  the  jurisdiction  of  justice  increases 
the   strictness   of    the    rule    in    this    regard     should    be 
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relaxed,  but  still  the  rule  cannot  be  abaodoned 
altogether. 

The  petitioner  does  not  atate  that  the  officer  prac- 
ticed any  deception  upon  him  as  to  the  time,  or  that 
in  fact  that  he  made  his  return  different  from  the 
trath,  hut  simply  that  he  misunderstood  the  oiGoer  *s 
to  the  time  of  the  trial.  It  is  true  mistakes  ofteo 
occur,  bat  with  the  moat  ordinary  care  and  attention 
to   the   matter   the   mistake   could    not   have   occurred. 

Petitioner  should  have  taken  the  care  at  the  time 
to  have  known  from  the  officer  the  day  set  for  trial ; 
this  he  could  easily  have  done.  Parties  must  be 
held  to  nrdiuary  care  and  attention  to  their  business. 
A  mistake  of  this  sort  could  be  easily  manufactured. 
In  Cofelatid  v.  Cox,  5  Heiskell,  Judge  Deaderiok  said 
"  Unless  a  party  has  been  deprived  of  his  right  of 
appeal  by  inevitable  accident,  by  the  wroogful  act  of 
the  justice  or  adverse  pitrty,  or  his  own  blameless 
misfortune,  no  matter  how  meritorious  his  case  may 
be,  he  must  be  repelled  from  court."  We  are  of 
opinion  that  the  judgment  of  the  circuit  court  judge, 
dismissing   the   case,  is   correct   and   should    be   affirmed. 
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Mayoe  and  City   Council   of   Nashville,  in  error, 
V.    Makoaret   Hagan,    Adm'x. 

1.  Liability  of  Minicipal  C'obpobation.     Poirer  of  Commiaee  lo  liind 

mrporation,  Waier-nwka,  improienieni.  The  [wwer  lo  make  a  con- 
tract for  the  introdnction  of  a  new  and  expenniTe  improvement  id  a 
nyxtem  of  wnter-workit,  being  eijuivalent  in  general  to  the  power  lo 
levy,  collect  and  dinburiie  taxat,  must  be  eiicrcised  in  the  same  man- 
ner and  by  the  same  authority,  that  If,  by  a  carp[>rnt«  act.  There 
being  no  general  law  or  ordinance  modifyinir  llii»  rule,  a  waler-worki 
committee  had  no  power  lo  bind  a  corporation  by  a  contract  of  this 
character, 

2.  Same.    Same.     Sulifiealiim  of  eontraei  by  eity   r/oreramenl.     The  court 

below  inHtructad  llie  jury  that  the  failure  of  the  city  nuthorities  with- 
in a  reasonable  time  to  diR&ffirin  what  the  ciimniittee  hud  done, 
would  be  a  ratification ;  nnd  refuiied  to  charge,  that  the  ratification 
could  only  be  by  the  action  of  the  two  bourils  of  Aldermen  and 
CoutKilmen  approved  by  the  mayor,  and  that  the  mayor  and  mem- 
bem  could  not  commit  or  eslup  the  city  by  any  conduct  or  expremiionH 
of  the  wnter-works  :  Held,  error. 
Caae^ciled:    The  State  r.  Ward  A  Briggn.     9  IIei«k.,  100. 

3.  SauE.     {V  of  maehine.     PnleiU  right.     The  u^ie  ol  n  patent  machine 

does  not  necessarily  imply,  in  the  aheence  of  a  contract,  that  the  pat- 
ent in  lo  be  paid  for. 


FROM    DAVIDSON. 

Xo   record   can    be    fouad. 

McFari.asd,  ■!.,  delivered  the  opinion   of  the  court. 

TiiiB  action  was  brought  by  John  C.  Hagan  against 
the  mayor  and  city  couiici)  of  Nashville.  The  decla- 
ratioD    avers    in    snbatance    that    the    plaintiff    was     the 
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inventor  and  exclusive  owner  of  a  new  and  useful 
machiDe  for  supplyiug  cities  and  towns  with  water, 
and  for  extingiiishiDg  (ires.  That  in  1869  he  bad 
filed  his  caveat  in  the  patent  otHce,  and  after  the  con- 
tract with  the  defendant  he  obtained  letters  patent. 
That  after  he  had  filed  his  caveat  he  entered  into  a 
contract  with  the  defendant,  by  which  he  agreed  to 
permit  its  oflicers  and  agents  to  have  said  machine 
manufactured,  and  put  in  operation  under  his  (the 
plaintiff's)  supervision,  and  to  use  and  employ  the 
same  to  supply  the  city  of  Kashville  with  water  for 
the  uGe  of  its  citizens,  and  for  the  eztinguieh- 
ment  of  fires;  and  in  consideration  thereof  the  de- 
fendant promised  and  agreed  that  if  upon  trial  the 
machine  should  be  found  capable  of  raising  water  to 
such  a  hight  as  the  power  of  the  engine  at  the 
water-works  was  capable  of  affording,  and  the  strength 
of  the  pipes  through  the  city  was  capable  of  resisting, 
it  would  pay  the  expense  of  manufacturing  the  machine, 
and,  in  addition,  such  reasonable  compensation  to  the 
plaintiSF  as  the  use  of  said  machine  for  supplying 
water,  etc.,  was  reasonably  worth;  and  it  is  averred 
that  the  machine  was  accordingly  manu&ctured  and 
nsed  by  the  city,  and  upon  trial  was  found  capable  of 
raising  water  as  high  as  the  capacity  of  the  engine 
and  strength  of  the  pipes  would  allow,  and  the  city 
thereby  became  liable  to  pay  the  plaintiff  what  the 
use  of  said  machine  was  reasonably  worth,  which  is 
averred   to   be   $oU,000. 

There   is   also   a  common    count   for   work  and    labor 
done,  materials  furnished  and  goods  and  wares  sold,  etc. 
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The  defendant  pleadfd  a  general  denial  ol'  its  promise 
and  undertaking,  and  also  that  it  bad  complied  with 
all  its  covenantB  made  with  the  plaintifT  in  respect  to 
the  matter  alleged.  Upon  triul,  there  waa  verdint 
and  judgment  in  favor  of  the  plaintiff  for  $12,00f). 
A  Dew  trial  being  refused,  the  city  took  a  bill  of 
exceptions  and  appealed  in  error  tn  this  noni-i,  and 
Dumerous  errors  have  been  aaseigned  in  iirji'inifnt.  iin 
grounds  for  a  reversal,  There  was  nn  evidence  thitt 
a  formal  contract  was  entered  into  between  the  plain- 
tiff and  the  city  authorities  acting  in  a  corporate 
capacity,  or  that  any  action  was  taken  by  either  of 
the  two  boards  constituting  the  city  government,  au- 
thorizing such  contract,  or  having  reference  thereto. 
The  pluintifFs  introduced  H.  D.  Grunt  ami  sfver.l 
other  witnesses,  by  whom  it  was  proven,  iu  siili.-tance, 
that  Grant  was  cbuirmun  of  one  of  the  standing  coni- 
luitteee  known  as  the  water  works  comniiitee.  That 
as  such  it  became  his  duty  to  investigate  the  condi- 
tion of  the  existing  water  works  and  the  i<upp!y  •>( 
water.  Under  the  system  then  existing,  the  city  w;i8 
supplied  by  means  of  a  reservoir,  into  which  the 
water  was  forced  from  the  river  by  pnmps  driven  by 
steam,  and  from  the  reservoir  the  wuler  was  carried 
through  pipes  into  the  city  by  weight  and  pressure 
of  the  water  in  the  res-ervoir.  Grant  found  lliat  this 
syster  failed  to  supply  certain  high  places  in  the  city, 
and,  in  cases  of  fires,  the  supply  of  wjter  was  not 
sufBcient  in  other  pUoes.  Grant  regarded  it  as  his 
duty  to  devise  some  plan  to  remedy  the  defect. 
Several  plans  were  proposed,  discussed  and  rejected. 
VOL.  9.-32 
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The  plaintiff  then  presented  his  plan  and  satisfied 
Grant  that  it  would  be  succeaeful.  He  says,  "con- 
sequently I  recommended  it  to  the  mayor  and  city 
council,  and  secured  an  appropriation  necessary  for  its 
construction.  The  understanding  with  the  committee 
and  mayor  and  city  council  was,  that  Hagan  should 
be  paid  what  his  machine  was  worth,  should  it  prove 
a   success." 

In  explanation  of  this,  which  appears  in  the  dep- 
osition of  Grant,  read  by  the  plaintiff,  the  defendant 
read  another  informal  deposition  or  afBdavit  given  by 
Grant  previously,  in  which  he  says:  "The  under- 
standing with  the  mayor  and  a  large  majority  of  the 
members  of  both  boads,  with  whom,  I  frequently  talked 
about  this  matter,  was  always  clear  and  distinct,  that 
that  or  any  succeeding  administration  would  do  you 
(meaning  Hagan)  the  justice  to  allow  you  what 
your   machine   was    worth    if  you   made   it   a   success." 

There  was  a  large  mass  of  other  testimony,  but 
nothing  more  definite  as  to  the  contract.  There  is 
proof  that  the  other  members  of  the  committee  assent- 
ed to  the  action  of  Grant;  but  their  understanding 
as  to  what  was  to  be  paid  to  Hagan  was  very  in- 
definite. It  fully  appears  that  the  machinery,  consti- 
tuting Hagan's  improvement,  was  manufactured  under 
a  contract  entered  into  between  Grant,  chairman  of 
tlie  water  works  committee,  on  behalf  of  the  oity, 
and  J.  M.  Brennan  &  Bro.,  the  manufacturers,  under 
the  supervision  of  Hagan,  and  that  the  price  agreed 
upon  was  paid  tq  the  manufacturers  by  the  city 
authorities. 
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WifhoDt  attempting  an  accurate  dei<oription  of  Ha- 
gan's  improvement,  it  is  euflioieat  to  say,  that  it  oon- 
sisted  of  a  large  pipe  laid  down  across  the  bottom  of 
the  reservoir,  conDectiog  directly  the  supply  pipe  from 
the  pumps  with  the  main  pipe  leading  into  the  city, 
and  into  this  vras  inserted  certain  valves,  stand-pipe 
and  air-chamber;  the  result  of  which,  it  was  claimed, 
would  be,  when  occasion  required,  to  force  the  water 
-directly  from  the  pumps  into  the  pipes  leading  through 
the  city,  and  that  this  system  would  convey  the 
water  as  high  as  the  force  of  the  engine  and  the 
Btrf^gth  of  the  pipes  would  allow ;  when  there  should 
be  an  excess  of  water  over  the  supply  demanded  it 
would  escape  into  the  reservoir.  The  engine  pumps, 
pipes  and  reservoir,  and,  in  fact,  everything,  except 
the  improvement  above  mentioned,  were  the  same 
owned  and  used  by  the  city  under  the  old  system. 
The  improvement  of  Hagan  was  put  down  and  a 
time  fixed  to  test  it ;  and  the  mayor,  city  council 
and  citizens  invited  to  test,  some  of  whom  were  pres- 
ent and  pronounced  themselves  satisfied  with  the  im- 
provement, and  declared  the  improvement  a  success ; 
and  the  proof  shon's  that  the  flow  of  water  was 
greatly  increased  in  those  porlions  of  the  city  where 
there  had  been  a  deficiency.  No  action,  however,  was 
taken  by  the  curpiirate  authorities.  Soon  after  there 
was  a  change  oT  officers  in  the  administration  of  the 
city  government,  and  u[k>u  the  new  engineer  coming 
in  charge  removed  certain  portions  of  the  fixtures  of 
Hagan's  improvement.  That  is,  as  we  understand,  he 
removed   the   safety-valve — what  is  called  the   butterfly- 
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valve — and  air  chamber,  bat  retained  the  maiD  pipe 
and  stand-pipe."  It  is  claimed  by  the  plaintiff,  that 
the  city  ia  still  id  use  of  the  material  portions  of  his 
im  prove  Caen  t ;  while  for  the  defendant  it  is  insisted, 
that  the  combinatio)i,  covered  by  the  plaintiff's  patent, 
baa  been  abandoned,  and  that  the  city  had  simply 
adopted  a  new  combination,  embracing  parts  of  the 
plaintiff's  combination,  which  were  not  in  themselves 
new  or  covered  by  his  patent,  and  is  now  using  this 
new  system.  This  is  one  of  the  controverted  ques- 
tions. 

It  is  claimed  for  the  defendant  that  it  was  neces- 
sary to  abandon  Hagan's  combination,  because  the 
pumps  and  machinery  were  being  badly  injured  by 
the  excessive  pressure.  It  was  also  claimed  that  Ha- 
gan  had  himself  removed  some  parts  of  Hie  fixtures, 
to  bis  improvement,  and  forbade  their  use,  alleging 
that  the  city  had  refused  to  pay  bim.  It  was  also 
alleged  that  the  officers  in  charge  proposed  to  allow 
H^an  to  remove  any  of  his  machinery  he  claimed; 
but  these  were  not  controverted  questions.  This  out- 
line of  the  oase  will  suffice  to  present  the  qnestions  of 
law   involved. 

The  first  question  was  whether  the  water  works 
committee  had  the  power  to  bind  the  city  government, 
by  a  contract  of  this  character.  We  think  unqnes* 
tionably  it  had  not.  The  power  to  make  a  contract 
of  this  character,  for  the  introduction  of  a  new  and 
expensive  improvement,  is  equivalent  in  its  character 
to  the  power  to  levy,  collect  and  disburse  taxes,  ioas- 
much   as,   if  the  contract    be    valid,   it    must    be    com* 
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plied  with,  and  the  price  agreed  to  be  paid  must  be 
raised  by  tazatioD,  and  paid  out  under  the  appropria- 
tions of  the  proper  city  goverDmeot.  The  power  to 
make  suoh  a  contract,  being  equivalent  in  general  to 
the  power  to  levy  and  disburse  taxes,  must  be  exer- 
cised in  the  same  manner  and  by  the  same  authority, 
that  is,  by  a  corporate  act.  The  city  government 
may,  by  general  laws  and  ordinances,  modify  this  rule 
and  give  to  tlie  committees  power  to  make  contractB 
in  some  instances.  Under  the  ordinances  passed  by 
the  city  government  and  read  on  the  trial,  it  is  ex- 
pressly provided  ibat  the  standing  committees  may 
recommend  improvements  involving  the  expenditure  of 
money,  but  no  money  shall  be  paid  out  except  un- 
der authority  of  the  city  council,  or  under  existing 
laws;  "Provided  that  the  water  works  committee  shall 
not  be  prevented  in  case  of  emergency  from  making 
all  necessary  expenditures  to  keep  the  water  works  in 
good  repair  and  condition,  and  in  active  operation." 
It  is  clear,  however,  as  we  think,  that  this  proviso 
gave  no  power  to  the  water  works  committee  to  bind 
the  city  by  contract  for  the  introduction  of  a  new 
system  of  water  works,  involving  an  expenditure  of 
several  thousand  dollars.  The  power  was,  in  case  of 
emergency,  to  make  expenditures  to  keep  the  existing 
water  works  in  repair  and  in  operation;  bnt  this  was 
the  introduction  of  a  new  system  in  part,  involving  a 
large  expenditure.  There  was  ample  time,  from  its 
nature,  tO  refer  the  matter  to  the  council  and  it  was 
therefore   not   a   case   of  emergency. 

The   circuit  judge   was  requested   by   the   defendant's 
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counsel  to  ioBtract  the  jurjr  that  the  water  works  com- 
mittee could  bind  the  city  b;  contract,  only  in  case 
of  emergency  in  the  senee  of  the  ordinance  read ; 
and  emergency  meant  something  pressing  and  not  ad- 
mitting of  such  delay  as  would  suffice  to  bring  the 
matter  before  the  council.  This  the  court  declined,  but 
said  that  aay  contract  the  committee  made  for  the 
purpose  of  supplying  the  city  with  wat«r  would  be 
valid  prima  facie,  as  the  committee  were  to  judge  of 
the  ueceesity ;  that  it  might  be  shown,  however,  that 
they  had  transcended  their  power.  How  this  was  to 
be  shown  was  not  explained.  As  we  have  intimated, 
we  think  this  was  error.  The  jury  shontd  have  been 
told  that  the  committee  could  only  contract  for  ex- 
penditures in  case  of  emergency,  for  tbe  purpose  of 
keeping  the  water  works  in  repair  and  in  operation. 
That  this  did  not  give  them  the  power  to  contract 
for  the  introduction  of  a  new  system  involving  a 
lai^e  expenditure.  That  this,  from  its  very  nature, 
was  a  matter  to  be  referred  to  the  city  council. 
But  this  instruction  and  refusal  of  the  defendant's  re- 
quest would  not,  of  itself  perhaps,  be  of  so  vital  im- 
portance, for  the  reason  that  the  judge  in  the  charge 
did,  in  substance,  tell  the  jury,  that  the  committee 
had  not  the  power  to  make  the  contract.  He  said ; 
"  If  the  proof  does  not  show  that  tbe  plaintiff  had 
made  tbe  specific  contract  with  the  city  council,  but 
made  it  with  the  water  works  committee,  and  tbe 
proof  shows  that  after  the  test  was  made  and  the 
water  works  committee  expressed  themselves  satisfied 
with   the   result,   it   would   then   be    necessary,    in   order 
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to  make  it  biadiog  on  the  oorporatioD,  tbai  the  may- 
or and  city  couocil  Hhould  take  some  action  upon  the 
matter,  and  either  reject  or  affirm  it."  He  contin- 
uee,  however,  "but  if  the  proof  should  fail  lo  «how 
that  there  was  any  action  by  the  mayor  and  city 
council  disaffirming  or  affirming  the  contract,  and  it 
ehould  appear  that  the  mayor  and  city  council  had 
the  knowledge  of  all  the  material  facts  in  relation  to 
the  contract,  and  of  the  test  of  itx  reflultt<,  and  failed 
within  a  reasonable  time  tn  disaffirm  what  the  com- 
mittee had  done  in  the  matter,  the  court  instructs  you 
that  this  would  be  a  ratification  of  the  contract  upon 
tbe  part  of  the  mayor  and  city  council."  In  this  con- 
nection bis  honor  was  asked  to  instnict  the  jury,  that 
the  ratiiication  could  only  be  by  the  action  of  the 
tbe  two  boards  of  aldermen  and  councilmen,  approved 
by  the  mayor;  and  that  the  mayor  and  members  of 
the  council  could  not  commit  or  estop  the  city  by 
any  conduct  or  expressions  of  theirs  at  the  water  works 
at  any  time.  These  instructions  were  refused.  We 
bold  that  in  the  latter  clause  of  tbe  charge  above 
given,   and    in   the   refusal   his   hooor   was   io   error. 

We  do  not  say  that  a  ratification  may  not  arise 
from  tbe  corporaie  acta  of  a  city  government  which  are 
inconsistent  with  any  other  supposition,  although  the 
contract  was  without  authority  and  although  there  was 
no  direct  vote  of  ratification.  This  is  illustrated  by 
the  case  of  PcUeraon  v.  The  Mayor  and  Council  of  New 
York,  13  New  York  Court  of  Appeals,  relied  upon  by 
plaiutiff's  counsel.  In  that  case  it  apeared  that  tbe 
committee   on    markets   hod    referred    to    them    the  sub- 
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ject  of  rcbiiililing  the  Washington  market.  One  of 
thi;  coniniitlee  employed  the  plaintiff  to  draw  very 
elahiirute  )>hins  of  the  proposed  biiildiiige.  The  plane 
were  afterwards  adopted  by  the  proper  city  authorities 
in  due  form,  and  the  building  ordered  to  be  erected. 
This  was  held  to  amount  to  a  ratification.  It  was 
conceded  that  the  contract  was  without  authority,  that 
it  would  require  a  legislative  act  to  make  or  ratify 
the  contract.  It  will  be  observed  that  the  ratifica- 
tion resulted  from  the  action  of  the  authority  in  adopt- 
ing the  plans  of  the  plaintiff  and  taking  the  necessary 
steps  (o  erect  the  btiildiog;  but  this  was  a  corporate 
act,  passed  in  due  form  by  both  chambers  of  the  city 
government,  as  other  ordinances  or  legislative  acts  were 
adopted.  We  think  no  well  considered  caset;  can  be 
found  holding  tiiat  a  contract  of  this  character,  which 
could  only  bo  made  in  the  first  instance  by  the  act 
of  the  city  authorities  in  their  eorpt)rate  capacity,  can 
be  ratified  by  the  fiilnre  to  take  formal  action  repu- 
diating the  contmct,  notwithstanding  memhers  of  the 
city  council  have  knowledge  of  the  facts.  In  the 
case  of  The  Stale  v.  Ward  rfr  Briggs,  before  this  court 
at  December  tfrni,  1871,  one  ol  the  questions  was, 
whether  cenain  portions  of  a  contract  for  leasing  or 
hiring  out  the  convict  labor  of  the  penitentiary,  in 
which  the  commissioners  upon  the  part  of  the  State 
had  exceeded  iheir  authority,  had  been  ratified  by  tbe 
Legislature.  It  was  held,  that  as  the  commissioners 
acted  under  an  act  of  the.  Legislature,  that  the  rati- 
fication must  have  been  by  a  legislative  act.  Chief 
Justice  Xicholsnn,  delivering   the    opinion    of  the    court. 
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said:  "It  Je  not  enough  that  the  individual  memberB 
of  the  Legisltiture  siioiild  have  had  knowledge  of  the 
exicteiice  of  the  illegal  stipulations  in  the  contract,  and 
shoul'l  acquiesce  passively  therein ;  but  to  amount  to 
a  ratification,  they  must  take  some  definite  action  as 
an  organized  Legislature,  either  expressly  recognizing 
and  adopting  the  illegal  stipulations,  or  some  definite 
action  as  a  Legislature,  from  which  an  intention  to 
ratify  them  may  he  fairly  inferred."  In  support  of 
this  Judge  Nicholson  refers  to  18  Maryland  R.,  282; 
aod  20  Maryland  R.,  14;  in  which  cases  it  was  held 
that  the  ratification  of  unauthorized  acts  by  municipal 
corporations  must  be  by  corporate  acts;  and  to  16 
Calilurti;;i,  23,  in  which  it  is  said:  "To  ratify  is  to 
give  validity  to  the  act  of  another.  A  mtifi cation  is 
equivalent  to  a  previous  authority,  it  operates  upon 
the  act  r;itil]ed  in  tho  same  manner  as  though  the 
authority  had  been  originally  givKii."  "  It  follows," 
continuf.'j  the  authority,  ":is  a  consequence,  that  where 
the  authority  can  be  originally  coiilerred  only  in  a 
particular  form,  the  ratification  tuiist  foliow  ihe  same 
form  or  mode ;  .  .  .  wlii-re  hu  iiiithority  to  do 
any  particulur  act  upon  ihc  part  ol  a  cnrporalion  can 
on,ly  be  confcrnd  by  ordinance,  a  ratification  of  such 
act  can  only  be  by  ordinance."  Judge  Nicholson  adds, 
that  "  ilie  reasons  on  which  tlie  rule  rest^,  a^  to  a 
corporation,  apply  witli  equal  force  to  a  Li'gislatnre, 
the  corporation  being  in  this  repect  a  <pta«i  Legis- 
lature." 

It   is   argued,    however,    for    the   plaiiiiifT,   that,   even 
conceding    this     error,     the    judgment     sliunld     not    be 
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reversed,  because  it  is  said  the  verdict  was  proper 
nnder  the  common  count;  bat  we  cannot  determine 
under  which  count  the  jury  rendered  their  verdict,  and 
cannot  say  that  the  error  may  not  have  prejudiced 
the  defendant;  and  besides  we  will  not  now  under- 
take to  say,  that  the  verdict  was  proper  under  the 
common  count.  We  are  referred  to  the  case  of  the 
Gas  Company  v.  San  Francisco,  9  California.  In  that 
case  it  appeared  that  the  gas  company  had  furntahed 
gas  to  the  city  under  a  contract,  for  which  judgment 
was  rendered  without  objection;  and  that,  without  any 
contract,  the  company  furnished  the  city  with  gas,  in 
addition,  to  light  the  city  hall  and  engine  houses  for 
nearly  two  years;  the  bills,  amounting  to  over  $10,000, 
were  rendered  monthly  to  the  common  council,  and  a 
portion  of  tliem  audited  and  allowed,  but  not  paid ; 
that  the  gas  was  used  nightly  in  the  chambers  of  the 
common  uouncil  during  its  sittings,  in  the  office  of 
the  mayor,  comptroller,  treasurer  police  officers,  etc. 
The  case  was  decided  in  favor  of  the  right  to  recover, 
apon  the  ground  that  under  the  Cali  urnia  statute  the 
answer   to   the   complaint   was    insufiBcii-'iit. 

In  the  opinion  of  Judge  Field,  however,  there  are 
remarks  which,  although  obiter,  we  are  not  dis()09ed 
to  controvert.  He  sayn;  "The  respondent  denies 
the  right,  upon  the  sole  ground  that  there  was  do 
evidence  of  any  ordinance  of  the  common  council 
authorizing  the  furnishing  of  the  gas.  The  i>ru]>o8i- 
tion  of  the  defendant  is  that  a  municipal  cor)>oraiioD 
can  toour  no  liability  otherwise  than  by  ordinance. 
The   position    to   its   full   extent   is    not   tenable;     under 
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some  circiimstanoes  a  municipal  corporation  may  be- 
come liable  by  implicatioD ;  the  obligation  to  do  jus- 
tice rests  equally  upon  it  as  upon  an  individual.  It 
caonot  avail  itself  of  the  property  or  labor  of  a  p?rty, 
and  screen  itself  from  responsibility  under  the  plea 
that  it  never  passed  an  ordinance  on  the  subject.  As 
against  an  individual,  the  law  implies  a  promise  to 
pay,  and  the  implication  extends  equally  to  corpora- 
tions." 

He  further  says  that  where  the  contract  is  execu- 
tory the  corporation  cannot  be  bound  unless  made  in 
pursuance  of  provisions  of  its  charter;  but  where  the 
contract  is  executed,  and  the  corporation  has  enjoyed  the 
benefit  of  the  consideration,  an  a8!>ump6it  will  be  implied. 
It  will  be  presumed,  for  the  purpose  of  justice,  that 
authority  was  properly  delegated  to  the  ofBcers,  or  that 
their  acta  were  ratified;"  conceding  that  these  remarks 
were  proper  as  applicable  to  a  caee  like  the  one  then 
before  the  court,  and  not  deciding  whether  it  be  in 
conflict  with  the  opinion  of  this  court  in  the  case  of 
Ward  &  Briggs,  they  certainly  do  no  apply  with  the 
same  force  to  the  present  case.  Where  property  is 
delivered  and  used,  as  in  that  case,  the  clear  and 
necessary  inference,  as  well  as  the  natural  sense  of 
justice,  would  be  that  it  was  to  be  paid  for;  but 
here  the  property  itself,  that  is,  the  machinery  was 
paid  for  by  the  city.  The  plaintiff  d  les  not  sue  for 
his  labor  in  superintending  the  building,  but  for  the 
value  of  his  right  patented.  While  the  delivery  and 
nse  of  property  would  ordinarily  raise  an  inplication 
^at   it   was   to   be   paid    for,    the   nse   by   the  defendant 
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of  a  machine  ibr  which  it  had  paid,  would  not  neo- 
essarily  raise  an  itnplicatioD  that  !t  was  to  pny  for 
the  patent  right.  The  plaintiff  might,  in  suoh  oases, 
permit  tho  building  and  u^  of  such  patented  machiae 
by  the  defendant  at  its  own  expense,  as  a  means  of 
testing  an  untried  improvement  and  advertising  it  to 
others;  whether  in  such  cases  tbe  patentee  is  to  have 
pay  for  his  patent  would  depend  upon  his  contract. 
If  he  should  permit  an  individual  to  build,  at  hie  own 
expense,  and  use  such  patented  machine,  without  any 
contract  that  He  was  to  have  pay  for  the  patented 
right,  he  would  be  without  remedy,  and  tbe  same  rule 
would   apply   to   a  corporation. 

Whether  there  might  be  in  such  cases  grounds  for 
a  court  of  equity  enjoining  the  use  of  such  machine, 
where  the  permission  was  given  under  a  misapprehea- 
sion  or  the  belief  that  the  contract  for  pay  was  valid, 
we  need  not  decide.  We  only  hold  that  the  use  of 
such  patented  machine  does  not  necessarily  imply,  in 
the  absence  of  a  contract,  that  the  right  is  to  be 
paid  for;  and  we,  of  course,  do  not  decide  that  the 
improvement  that  the  defendant  continued  to  use,  is  in 
substance  the  improvement  covered  by  the  plaintiff's 
patent. 

The  judgment  must  be  reversed  and  a  new  trial 
granted. 


n" 
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Westeen  Union  Teleobaph  Co.  v.  The  State  op 
Teknesseb  and  County  of  Sumneb. 

Telegraph  IJNBS.  ToioWe.  Telegraph  HiiBBareconaidcredaB  partaking 
of  the  nature  of  really,  in  analog  to  the  new  doctrine  thai  railroads 
and  rolling  stock  are  eo  treated,  and  consequently  under  the  act  of 
March  24,  1876,  such  property  ii  held  by  the  court  liable  to  State 
and  county  ta:t,  notwithstanding  it  ako  pays  a  privit^e  tax. 


FROM   SUMNEB. 


Appeal  from  the  Circuit  Court  at  Gallatin.  Judge 
J.   C.   Guild,   presiding. 

W.   8.   MuNDAY   for   plsintifT  io   error. 

Ko   couDsel    marked   for   defendant   in   error. 

McFabland,  J.,  delivered  the  opinion   of  tbe  court. 

The  only  question  in  this  oase  is,  whether  the 
line  of  telegraph  owned  by  plaintiff  in  error  is  subject 
to  State  and  county  taxes,  as  other  property  in  tbe 
county  of  Sumner.  The  general  question  to  be  de- 
cided will  be  as  to  whether  telegraph  lines,  as  prop- 
erty, are  now  subject  to  taxation  under  our  laws,  this 
particular  case  being  brought,  as  we  understand,  to 
teat  the  question. 

By  the  CoDBtitiition  of  1870,  art  2,  sec.  28,  all 
property,  real,  personal  or  mixed,  shall  be  taxed ;  but 
the   Legislature   may   except  such   as   may    be    held    by 
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the  State,  by  counties,  cities  or  Iowdb,  and  used  ex- 
clusively for  public  or  private  corporation  purposes, 
and  Buch  as  may  be  beld  for  purely  religous,  chari- 
table, Bcientiiic,  lit«rary  or  educational  purposes,  also 
$1,000  worth  of  personal  property  in  the  hands  of 
each  tax-payer,  etc.  It  is  ordered,  all  property  shall 
be  taxed  according  to  its  value,  that  value  to  be 
aecertained  in  such  manner  as  the  Legislatare  shall 
ilirect,  so  that  taxes  shall  be  equal  and  uniform 
throughout  the  State."  By  the  act  of  March  24, 
1875,  it  is  enacted  in  pursuance  of  the  imperative 
mandate  to  the  Legislature,  that  all  property  Rlialt  be 
taxed,  with  the  exception  laid  down  in  the  Constitu- 
tion specified.  By  the  Constitution,  and  this  law,  all 
property  with  the  exceptions  speclficil,  is  to  be  taxed. 
It  is  however  to  be  taxed  accoriling  to  its  value, 
that  to  be  ascertained  in  such  munntT  a^  tbe  Legisla- 
ture shall  direct,  so  that  ihe  taxes  sliall  be  equal  and 
uniform  throughout  the  State.  Th<^  only  question 
then  is,  does  the  system,  under  which  the  value  of 
our  property  is  to  be  ascertained,  fumixh  tlie  meaoH 
of  ascertainiug  the  value  of  a  telegraph  line,  riinutng 
through  a  county?  if  so,  then  it.«  taxulion  follows  as 
a  matter  of  course.  It  is  progierty ;  it  has  a  local 
aitus,  which  may  be  readily  asceitaiiieil,  so  far  as  thi' 
line  is  concerned,  is  affixed  to  the  soil,  and  i:s  ooBt 
and  value  may  l)e  reuHily  ascertained,  we  think,  with 
approximate  certainty,  sufficient  for  all  practical  pur- 
poses of  taxation,  absolute  certainty  in  value  and 
equality  being  a  thing  probably  unattainable  by  any 
system. 
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We  treat  the  telegraph  line  as  partaking  of  the 
nature  of  realty,  in  analogy  to  the  now  settled  doc- 
trioe  that  railroads  and  rolliog  stock  necessary  to  their 
use,  ruoniiig  atone  on  their  traoka,  are  so  treated. 
We  are  aware  that  this  is  not  strictly  -within  the 
definitions  of  realty,  as  found  in  the  ancient  common 
law,  but  those  definitions  were  formed  in  a  ruder 
age  than  this,  and  must  be  accomodated  to  the  ad- 
vance of  the  age  by  sound  analogies,  as  demanded  by 
the  exigencies  of  our  diversified  development;  with 
this  assumption,  we  look  to  the  act  of  1875,  March 
23d,  providing  for  the  asttessment  and  collection  of 
revenue,  to  see  if  this  property  may  fairly  be  assessed 
and  its  value  ascertained  for  las^lioii.  It  is  there 
provided  for  the  election  of  a  tax  assps6'>r  lo  assess 
and  list  all  the  real  estate  in  his  couiily.  He  is,  by 
the  second  section  of  the  act,  .to  prepare  a  list  of  all 
taxable  real  estate  in  each  civil  district  or  ward  of 
hie  county,  then  select  in  each  district,  with  taxable 
realty  worth  less  than  |200  by  last  asripssment,  two 
reputable,  prudent  and  dii^creet  freeholdertt,  residents 
therein,  who,  being  sworn  impartially  to  perforai  their 
duties,  in  connection  with  himself,  are  to  assess  and 
value  all  such  pro|>erty,  and  prepare  a  list  of  the 
same."  Other  provisionn  regulating  the  details  of  the 
proceeding   need    not   he    mitioed, 

We  think  it  cleur  that  all  this  may  be  done  as 
to  a  telegraph  line,  as  well  as  any  other  property, 
locally  situated  in  each  civil  district,  including  instru- 
ments, etc.,  attached  lo  and  making  up  a  part  of  a 
complete  line  of  telegraph  fitted  for  use   as   such.       We 
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can  see  no  iK-ed  for  the  Legislature  providing  any 
special  or  arbilrary  mode  lor  usceptaininp  liow  such 
property  shall  be  assessed,  Nor  would  it  be  proper 
to  aflis  any  arbitrary  valuations  ujion  it.  Its  real 
value  is  tu  be  ascertained  as  other  properly,  and  is 
taxed  upon  the  same  principk.  In  fact,  to  fix  any 
arbitrary  mode  for  assossing  or  ascertiining  the  value  of 
property  of  the  kind  would  not  be  in  accord  with  the 
spirit  of  the  Constitution,  as  probably  tending  to  make 
BD  arbitrary  result,  not  the  real  one,  that  is,  the  true 
value  of  the  property,  which  is  what  was  designed  by 
the  Constitution.  The  same  principle  applies  to  former 
modes  of  nssefsment  before  the  act  of  1875,  here  referred 
to,  the  particular  mode  of  ascertaining  the  value  by  a 
general  assessor  and  freehoidere,  being  the  only  essential 
diflerence.  We  think  this  the  best  solution  of  this 
ques-tioD.  We  cannot  assume  the  Legislature  have  failed 
to  obey  the  mandate  of  the  Constitution,  requiring 
all  property  to  be  taxed,  if  what  they  have  enacted 
may  be  made  to  reach  the  end  designated.  We  think 
we  have  shown  that  our  law  may  he  strictly  pursued, 
and  this  property  oneraled  with  its  fair  share  of  the 
burdens  of  government.  We  find  no  exceptions  in 
itB  favor — none,  in  fact,  is  authorized  by  the  Constitn- 
tion,  or  by  the  aot  of  1875.  We  do  not  feel  called 
on  to  make  one  in  favor  of  this  corporation,  unless 
compelled  by  law  so  to  do.  We  think  no  such  com- 
pulsion exists.  This  company,  as  others  do,  pays  a 
privilege  tax,  on  privilege  of  telegraphing,  of  four  mills 
on  every  $100  in  gross  receipts,  by  the  act  of  1871. 
This,  however,  cannot  affect  the  liability  of  the  properly 
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owned  by  the  company  to  taxation  as  properly.  The 
privilege  is  OEe  thing,  tlie  property  owned  by  the 
party  having  the  privilege  another,  each  oT  which 
may  be  taxed,  the  one  as  privilege  the  olher  a» 
property,  according  to  ita  value,  as  provided  by  the 
Constitution.  We  therefore  conclude  thi.^  property  is 
subject  to  taxation  us  such.  As  to  the  privilege  tax, 
we  need  not  examine  the  liability  of  the  company  to 
its   payment,   as   it    is   not   id   question    in   this  case. 

Nor  do  we  deem  it  necessary  to  examine  the 
statute  to  see  if  the  county  judge  has  pursued  pre- 
cisely the  proper  mode  of  assessing  this  property  in 
this  case;  we  settle  the  principle,  ai^d  ihe  dttail»  cun 
be   adjusted   by   counsel    in    the  judgment. 

Affirm    the  judgment. 

McFahland,  J ;       I   do   not   concur.       I  think    the 
Legislature     has     failed     to     take     neccessary     stepj     to 
authorize   the   oolUclion   of  the   tax. 
VOL.  9.-33 
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A.  Litton   e(   al.  v.  W.  B.    Abmstead  ei   aL 

1.  Chancery  Practice.     When  bidihmild  be  rejected.    Thougb  it  should 

be  regular  sod  proper  to  eigii  abill  upon  ite  face,  still  the  same  shoQ Id 
not  be  diBQiigtied  for  the  mere  irregiilaritj  of  having  been  signed  only 
on  the  back,  Eiich  error  being  easily  cured  by  ugning  under  the  direc- 
tioD  of  the  court. 

2.  Same.    Sanu.     BiUiwl  to  be  dumufd.     When.    Serving  a  defendant  with 

'  alUu  BiibptEDa  to  aoKver,  iesiied  after  the  lapse  of  Heveral  terms,  is  not 
a  Kood  ground  for  discontinuance  of  a  bill  in  equity,  thougb  it  is  of  & 


No   record   can   be   fouod. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  dismissed  on  motioo,  or  discon- 
tinued, Jur  two  reasons  Bet  forth  in  the  order  dismis- 
sing it: 

1.  It  was  not  signed  by  counsel  or  by  complain- 
ants. 

It  appears  that  nn  the  back  of  the  bill  is  written 
the  name  of  A,  A.  Swope,  solicitor,  etc.  The  pui^ 
pose  of  the  signing  of  the  bills  by  counsel,  is,  "to 
secure  regularity,  relevancy  and  decency"  in  allegations, 
and  "responsibility  and  guaranty  of  his  counsel,"  and 
a  signing  on  the  back  has  been  held  a  sufficient 
compliance  with  the  rule.  Sto.  Eq.,  pi.  sec.  47.  But 
it   is   more   regular   and   proper    that    the    signature    of 
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the  solicitor  should  be  upon  the  face  of  the  bill. 
The  bill,  however,  should  not  have  been  diemisBed  for 
such  irregularity,  which  could  easily  have  been  cured 
by  signing  under  the  direction   of  the  court. 

2.  That  for  several  terms  of  the  court,  after  the 
issuance  of  the  subpcena  to  answer,  which  was  re- 
turned not  executed,  no  other  process  was  issued  to 
bring  one  of  the  defeudants  into  court.  As  to  some 
of  the  defendants,  who  were  non-residents,  publication 
had  been  duly  ordered,  and  subpoena  to  answer  issued 
for  another.  Ader  the  service  of  this  last  subpcena 
to  answer,  the  notice  was  entered  to  discontinue  be- 
cause of  the  chasm  id  the  process. 

This  is  a  good  ground  of  discontinuance  at  -law, 
but   not   as   to   a   bill    in   equity. 

It  was  error  to  dismiss  the  bill,  for  the  reasons 
stated  in  the  decree,  and  the  same  wilt  be  reversed 
and   the  cause   remanded   for   further   proceedings. 
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Fannie  C.  Williams,  by  next  fbiend  v.  Eleanor 
H.    Caesoh   et   at. 

iNeCBANCB,  Life,  vlwijminenf  of  poliai.  During  ituftaiKFs  life.  A  hua- 
baud  whobBH  taken  out  s.  policy  of  in ro ranee  on  hisown  life,  payable 
in  the  uaual  form  to  him,  his  execulom,  adniiniHtratocs  and  asgigos 
may  dispose  of  the  Hame  by  will.  The  proriBionn  of  the  Code,  aeca. 
2294  and  2478,  direclinn;  that  auch  a  policy  shall  enrrive  to  the  bene- 
fit of  the  widow  and  children,  and  shall  not  be  subject  to  the  debts  of 
the  hnsband,  only  apply  when  the  policy  remains  nndisposed  of  by 
the  hnxband  in  hU  life  time. 

Case  cited  ;     Rison  v.  Wilkenwn.    3  Sneed,  569. 

Code  cited :     Sections  2204,  2478. 


FROM   DAVIDSO>'. 


Appeal     from     the     Cbaocery     Court     at     Nashville. 
Hon.  W.   F.  Cooper,  presidiog. 

Shackelford  &  Bryan   for  compIaiDant. 

R.  McPhail  Smith   for  defendants. 

Fbeemah,  J.,  delivered  the  opinion  of  the  conrt. 
This  bill  was  demurred  to  in  the  court  below,  the 
demurrer  sustained  and  the  bill  dismissed.  The  only 
question  presented  in  the  case  is,  whether  a  father, 
who  has  affected  a  life  insurance  on  his  own  life, 
can  dispose  of  the  same  by  will,  so  as  to  defeat  the 
claim  of  his  widow  and  children,  under  sections  2294 
and  2478  of  the  Code.  These  provide,  the  first,  that 
"a   life   insurance,   effected    by    a    husband   on  his   life. 
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shall  JDure  to  the  beoefit  of  the  widow  and  next  of 
kin,  to  be  distributed,  bs  pereooal  property,  free  from 
the  claimB  of  creditors.  The  other  section  is,  "  aoy 
life  ineuraDce,  effected  by  a  hosband  on  his  own  life, 
shall,  ID  case  of  death,  inure  to  the  benefit  of  his 
wife  and  children,  and  the  money  arising  shall  be 
divided  between  them,  according  to  the  law  of  dis- 
tributions, without  being  in  any  manner  subject  to  the 
debts  of  the  husband,  whether  by  attachment,  execu- 
tion or  otherwise."  These  two  sections,  the  one  found 
in  our  Code  under  title  of  Administration  of  Estates,  and 
the  other  of  Husband  and  Wife,  are  but  the  substance 
of  the  3d  section  of  the  act  of  1846,  ch.  216,  trans- 
ferred into  the  Code.  They  were  hut  intended  to 
exclude  creditors  from  reaching  or  appropriating  the 
proceeds  of  such  policies,  and  to  provide  for  distribu- 
tion between  wife  and  children,  but  do  not  purport 
to  Dor  intend  in  any  way  to  interfere  with  the  dis- 
position of  these  policies  by  the  husband  in  his  life 
time,  in  any  way  he  could  change  any  other  prop- 
erty. 

This  is  the  construction  given  to  this  very  act  by 
this  court  in  the  case  of  Riami  et  al.  v.  IVilkeraon  & 
Oo.f  3  Sneed,  569,  and  which  we  bold  to  be  unques- 
tionably correct.  The  court  say:  "The  wisdom  and 
humanity  of  the  law  may  be  admitted,  but  surely  it 
was  not  intended  to  divest  the  insured,  while  he  lived, 
of  the  right  of  disposing  of  his  own  as  he  pleased, 
so  as  to  bind  those  who  might  come  after  him  and 
stand  in  bis  shoes."  The  court  goes  on  to  say,  that 
the   act   only    intended,   and   had   no    other    object   than 
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to  prevent  the  fund  from  going  into  the  hands  of  the 
administrator,  preferring  the  widow  and  children  to 
creditors.  The  principle  thus  announced  is  oonclasive 
of  the  law.  We  think,  as  a  matter  of  policy,  it  is 
the  sounder  view  of  the  case,  as  it  would  tend  fo 
prevent  husbands  from  thna  investing  their  means,  if 
they  were  thereby  prevented  from  being  able  to  dis- 
pose of  them,  with  perfect  freedom,  either  by  ordinary 
transfer  or  by  will,  bo  as  to  meet  the  exigencies  of 
business  during  life,  or  to  adjust  equitably  the  dis- 
tribution of  their  property  between  wife  and  children 
after   death    by    will. 

Be  this  as  it  may,  we  are  well  satisfied  to  ap- 
prove the  principle  announced  in  the  above  case  and- 
apply  it  to  the  case  before  us. 

Affirm    the   decree   below   with   costs. 


Howe  Machike  Company  v.  Jesse  Cage,  Clebk,  etc. 

1,  PEDDLEita.  PiivUiege  (ax.  .Setpinj  Machine.  Sec.  28  ot  art.  2,  of  the  State 
Constitution,  which  ordains  that  "the  Legieluture  shall  hare  power 
lo  tax  merchants,  peddlem  and  privileges,  in  xtich  tDanoer  as  diej 
may  from  time  to  time  direct,"  and  sec.  30  of  art  2,  ordaining  thai 
"no  article  manufactured  of  the  produce  of  the  State  shall  be  taxed 
otherwise  than  to  pay  the  inspection  fees,"  are  Dot  repu)^ant  to  seat. 
8  and  10  of  the  Constiution  of  the  United  Slates  regulating  cc 
betveen  the  States. 
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2.  Same.    Same.    These  two  clauses  miut  be  conatrued  pari  pouu,  from 

which  it  appears  that  a  dixlinctioo  in  dravo  belween  a  tax  upon  the 
article  in  specie,  and  the  tax  upon  the  privilege  of  peddling  the  arti- 
cle, and  confeni  ujwn  the  LegUIatnre  a  power  to  lnvj  a  tax  upon  the 
privilege. 

3.  Saue.    Sanu.    The  acta  of  the  aasembly  which  enacts  that  "  all  ped- 

dlem  of  sewing  machines,  or  peddlers  celling  by  xample,  must  pay  a 
tax  of  ten  dollani,"and  that  exempt  articles  manufnctured  of  the  pro- 
duce of  the  Slate  from  taxation,  are  not  in  contravention  of  the  pro- 
viaion  of  the  Conetitution  of  the  United  States  authorizing  CongreeB 
to  regulate  commerce  between  the  States. 


FROM   SUMNER. 


No   record   can    be   found. 

TnHNEY,   J.,  delivered   the   opinion    of  the   court. 

The  Constitution  of  the  Uuited  States,  sec.  8,  ordains : 
"The  Congress  nhall  have  power  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States, 
and  among  the  Indian  tribes."  See.  10.  "No  State 
shall,  without  the  consent  of  CongreBS,  lay  any  im- 
ports, or  duties  on  imports  or  exports,  except  what 
may  be  absolutely  aecessary  for  executing  its  inspec- 
tion laws;  and  the  net  produce  of  all  duties  and  im- 
ports, laid  by  any  State  on  imports  and  exports,  shall 
be  for  the  use  of  the  United  States,  and  all  such 
laws  shall  be  subjeot  to  the  revision  and  control  of 
the   Congress." 

The  Constitution  of  the  State  of  Tennessee,  art.  2, 
sec,  28,  ordains;  "The  Legislature  shall  have  power 
to  tax  merchants,  pBddlers  an<l  privilege.i,  in  suah 
manner   as  tbry   may    from   time  to  time  direct."       Sec. 
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30  of  art.  2;  "No  article  raannfacturcd  of  the  pro- 
duce of  litis  State  shall  be  taxed  otherwise  than  to 
pay   ius[)ection    feea." 

By  an  act  of  the  general  assembly  of  the  State, 
posied  March  l-'J,  1868,  entitled,  "  Aq  Act  to  amend 
the  revenue  laws  of  this  Stale,"  oh.  79,  sec.  4,  sub- 
sec.  10,  it  is  provided,  "all  [ledlers  of  sewing  machines 
or  selling  by  s:iniplc  shall  pay  a  tax  o(  ten  dollars." 
By  a  late  Rt:itule  the  tax  is  increased  to  fifteen 
dollars. 

By  an  "ct  passed  March  25,  1875,  "articles  man- 
ufactured of  the  produce  of  the  State  are  exempt  from 
taxation."  The  plaintiff  in  error  manufactures  its  ma- 
chines at  Bridgeport,  Connecticut,  and  have  their  prin- 
ciple office  in  Tennessee  at  Nashville.  It  paid  its  tax 
for  1876,  fur  peddling  in  Sumner  county,  under  protest, 
etc.,  and  brings  this  action  to  recover  back  the  amounl 
so   paid. 

It  U  urged  that  some  of  these  provisions  of  tlie  State 
Constitutiou,  and  of  the  several  acts,  are  repugnant  to 
the  Constitution  of  thu  United  Slates,  and  therefore 
void.  To  snppjrt  this  theory,  the  case  of  Wellon  v. 
State  of  Mmouri  is  cited.  In  that  case  the  statute 
questioned,  declares  that  "  whoever  deals  in  the  sale 
of  goods,  wares,  or  merchandise,  except  books,  charts, 
maps  and  stationary,  which  are  not  the  growth,  produce 
or  maunfucture  of  the  State,  by  going  from  place  to  place 
to  sell  the  same,  shall  be  deemed  a  peddler,"  and  then 
enacts  that  no  person  shall  deal  as  a  peddler  without 
licence,  etc.  It  is  obvious  that  this  statute  aims  direct- 
ly  at   the   importation   and   peddling    of    goods    in     the 
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State,  and  is  confined  to  these  oltjeets,  discrimioatiag 
between   the   citizen    and    non  resident. 

Oar  Statute  is  coniprelieoRive  and  applies  to  the 
resident  as  well  as  the  non- ref^ident — to  home  mana- 
factiirers  as  well  as  to  the  importer  of  foreign  goods 
or  goods  n)inu'"actiire(I  out  of  aaA  not  of  the  growth 
or  produce  of  ihe  State  ;  it  is  not  an  attempt  to  reg- 
ulate comraerfe  between  the  State  of  Tennessee  and  a 
ai.ster  state.  Nor  i«  it  an  attempt  to  lay  imposts  or 
dnlies  on  impor'e  or  exports,  but  broadly  levies  a  tax 
1I1HIU  all  peddlers  of  sewing  madiines  without  regard 
to  place  of  growth,  or  prodnce  of  mat«ria),  or  of 
manufacture. 

Again,  while  our  Ounstitution  ordaius  that  no  article 
manufactured  of  the  produce  of  the  State  shall  be 
taxed  otherwise  than  to  pay  inspection  fees,  it  aleo  or- 
dains, as  we  have  already  notii^ed,  that  the  Legislature 
shall  have  power  to  t:ix  merchants,  prddlers  and  privi 
i leges,"  etc. 

The  two  clauses  must  be  construed  pari  passu  and 
cEFect  given  to  each.  Construing  them  together  it 
clearly  ap[>ears  the  convention  took  and  expressed 
a  distincttion  between  a  tax  up^n  the  article  in 
specie,  and  a  tax  upon  the  privilege  of  peddlmg  the 
article,  and  conferred  upon  the  Legislature  the  power 
of  eunbling  the  enforcement  of  such  diiilinclion.  These 
clauses  of  our  State  Constitution  and  the  unrestrictive 
words  of  the  statutes  make  a.  wholly  diBt-rent  case  to 
that  of  Welton,  with  which  the  jn^lgnient  of  the  cir- 
cuit court   is   not   in   conflict    and  will  be  affirmed. 
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Louisville  &  Nashville  Railroad  Company  and 
Nashville,  Chattakooca  &  St.  Louis  Railroad 
Company  v.  The  State  of  Tennessee. 

1.  CoRPORATliiKS.  Baiiroade.    Orosting  itreela  n'iih  eonneeting  Una.   Nuitanee. 

£min«nl  domain.  Seen.  1119,  lll's  and  1120  of  the  Code  Conflrved.  Sec. 
Ills  of  tliL'  Code  provider  that  "  all  tbc  railroads  of  the  f^tate  have 
power  to  co»truct  th^ir  roads  w  br  to  crosx  each  other,  if  neceesarf,  b; 
the  main  trackn  or  braucheH,  or  lo  iiaile  with  each  other  as  with 
branches."  Held,  ihnl  the  plain  meiiniiig  of  thin  section,  read  bv  the 
light  ol  secB.  lllfi  and  1120,  wait  tliat  various  roada  might  form  ■ 
homogeaeoiis  a^-stem,  and  that  these  roada,  or  any  future  roads,  might 
unite  by  building  tracks  from  one  to  the  other  for  the  purpose  of 
transporting  loaded  cars. 
Code  cited:     Sew.  1119,  1118,1120. 

2.  Same.    Siim«.     Foiiei'  of  railroad  cimpanifs.     ThiP  power  being  conferred 

on  corporations  which  had  built,  or  were  empowered  to  conetruct 
railroads,  and  had  already  the  power,  in  so  doing,  lo  exercise  the  right 
of  eminent  domain,  and  Co  purchase  land  for  the  purposes  of  the  track, 
needed  no  additionul  power  to  be  conferred  in  order  lo  carry  out  the 
objects  of  the  Lcgit-lalnre. 

3.  Same.    Samt.     Xecexs-iOf  of  «c.  1119.     It   was   necessary   lo  authorize 

them  u>  build  further  in  order  make  to  the  connections  contemplated, 
but   they    popsta^ed   the  power   already  to  carry  out  the  work  au- 
thorized. 
Code  cited;     Sec.  1119. 

FBOM   DAVIDSON. 

Appeal  Irotu  the  Criminal  Court  at  Nashville.  T. 
N.  Fkaziek,  J. 

Smith,  Baxter  &  Allison  and  East  &  Fogg 
for   Kailroad   OonipanieB. 

Demos8   &   M.\i,osE    for   the   State. 
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Railroad  Cos.  v.  The  State. 
FaEEMAN,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  indictment  containing  Beveral  counts,  only 
one  of  which  need  be  noticed,  that  is  the  first,  as  the 
jury   acquitted   the   defendants   on   the   other   counts. 

This  count  is  for  obstructing  Cedar  street,  by  the 
erection  of  a  trestle  across  the  same  for  the  passage 
of  trains  from  the  Louisville  depot,  on  College  street, 
to  the  depot  of  the  Nasville,  Chattanooga  &  St.  Ix)ui6 
road,  at  the  end  of  Church  street.  His  honor,  the 
criminal  Judge,  charged  the  jury,  that,  by  the  char- 
ters of  the  roads,  they  were  not  authorized  to  build 
this  connection.  We  need  not  at  present  examine 
this  question.  He  then  proceeded  to  construe  the 
Code,  sec.  1119,  and  charged  the  jury  that  the  com- 
panies would  have  the  right  to  connect  their  roads  by 
rail,  under  thia  section,  go  that  they  could  pass  trains, 
from  one  to  the  other,  provided  they  made  such  connec- 
tion on  their  own  ground,  and  provided,  they  did  not 
obstruct,  cross  or  interfere  with  the  rights  of  the  pub- 
lic, in  connecting  or  uniting  said  roads,  by  running 
over  or  across  ancient  public  streets  or  highways. 
He  then  tells  the  jury  they  must  convict,  if  the  trestle 
was  made  over  such  street  or  highway,  and  it  there- 
by rendered  less  safe  and  convenient  to  travelers  on 
the  street  or  highway  than  before.  The  plain  pur- 
port of  the  charge  is,  that  the  parties  had  no  right, 
nnder  the  Code,  to  cro^s  the  highway  with  their  track 
in    order  to    make   the   connection. 

The  question  on  which  the  case  must  turn  here, 
is,  was  this  a  correct  statement  of   the  law  ?    for  un- 
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der  it  the  jury  were  boand  to  find  the  ven'ict  they 
have   given. 

The  section  1119,  referred  to,  ia  as  follows:  "All 
the  railroads  of  the  State  have  power  to  coDstnict 
their  roads  so  as  to  cross  each  other,  if  necessary,  by 
the  main  trunk  or  branches,  or  to  unite  with  each 
other   as   with   branches. 

Sees.  1118  and  1120  throw  light  on  the  general 
policy  embodied  in  the  act  of  1852,  from  which  these 
three  aections  are  taken.  The  first  section  is,  "The 
guage  of  all  the  roads  in  the  State,  except  those  con- 
necting with  railroads  of  other  States,  of  diSerent 
gauge,  is  required  to  be  five  feet."  The  other  sec- 
tion provides  that,  "  every  railroad  company,  when  re- 
quired, shall  receive  on  its  road  and  branches  the  fall 
loaded  freight  cars  of  all  other  companies,  transport 
them  to  their  destination,  and  return  them,  without 
charging  for  the  transportation  of  the  goods,  wares, 
and  merchandise,  or  produce  therein,  a  greater  rate  of 
freight  than  they  charge  for  similar  transportation  in 
their  own  cars."  The  plain,  unmistakable  purport  of 
tMe  is,  that  they  might  form  a  homogeneous  system, 
the  cars  of  every  road  being  adapted  in  gauge  to  the 
track  of  every  other  road.  Then  the  provision  that 
they  might  unite  with  each  other,  is  but  to  carry  oat 
this  idea,  for  it  would  be  useless  to  require  them  to 
be  of  the  same  gauge,  if  they  were  not  to  be  con< 
nected.  Without  connection,  the  one  with  the  other, 
they  might  all  have  been  of  different  gauge,  so  far  as 
furnishing  facilities  for  passing  cars  from  one  to  the 
other   was  concerned.       They  could   only  be  thus  passed 
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hj  means  of  the  cotinectiDg  line  of  track  for  the 
pnrpoae.  The  last  proviEion  was  inteoded  to  ngulate 
the  freights  to  be  chained  on  cars  thus  paseed  from 
one  road  to  the  other,  and  compell  the  roads,  created 
hj  this  act  or  expected  to  grow  out  of  it,  to  act  liber- 
ally and  justly  in  the  matter,  so  as  to  encourage  such 
ounoections  as  were  contemplated,  and  thus  give  oar 
people    ihe   largest   railroad    facilities   at   least   expense. 

In  addition  ot  this,  the  State  was  interested  in  in- 
creasing the  trade  and  travel  on  these  roads,  hav- 
iog  by  this  act  provided  for  a  large  advance  of  the 
Slate  credit  for  the  benefit  of  the  roads  contemplated. 
It  needed  no  great  foresight  to  see,  that  if  the  freight, 
say  at  Nashville,  destined  to  pass  south,  had  to  break 
bulk  and  be  carried  io  drays  and  wagons  frim  one 
to  the  other,  competing  lines  in  adjoining  States,  where 
8Uoh  a  state  of  things  did  not  exist,  would  very  soon 
have   all   such   freight   and    reap   its   pro6tG. 

These  considerations  make  it  evident  that  the  Leg- 
islature intended  and  empowered  these  roads,  or  any 
future  roads,  to  unite  by  building  tracks  from  one  to 
the  other  for  the  passage  of  their  loaded  cars.  This 
power  being  conferred  on  corporations,  which  had 
built,  or  were  empowered  to  construct  railroads,  and 
had  already  the  power  in  so  doing,  to  exercise  the 
right  of  eminent  domain,  and  to  purchase  land  for 
the  purposes  of  the  track  needed  no  additional  power 
to  be  conferred  in  order  to  carry  out  the  objects  of 
the  Legislature.  The  corporations  had  already  the 
neoessary  power  for  this  purpose,  as  far  as  they  were 
authorized  to  build  roads.      It  was   only    necessary  to 
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authorize  them  to  build  farther  in  order  to  make  the 
coDQections  coat«mp]ated,  aod  they  possessed  the  power 
already  to  carry  out  the  work  authorized.  We  do 
not  thiuk  this  queetiou  is  oue  that  admits  of  doubt, 
or  requires  an  extended  discussion  or  reference  to 
authority  or  descisions  of  other  courts  to  sustain  ao 
obvious  a  proposition. 

We  need  not  discuss  the  question  as  to  whether 
this  trestle  has  been  constructed  in  the  beat  manner  to 
avoid  unnecessary  obstruction  or  travel  on  the  street 
«r  highway.  Suffice  it  to  Bay,  that  his  honor'a  chaise 
was  based  on  the  idea  ot  a  right,  which,  under  the 
circumstances,  it  would  be  impossible  to  enjoy,  aa  it 
was,  and  had  been  for  many  years,  impossible  to 
pass  from  the  Louisville  road  without  crossing  a  street 
or   highway. 

Without  further  discussion,  let  the  case  be  revereed 
and   remanded   for   a   new  trial. 
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John  Guthrie  v.  Thomas  Holt. 

Sale  of  TjANS.  Va'bal  amtnel.  Improi'emaUt,  When  i  vendor  of  IbikI  bj 
▼erbsl  Bale,  putx  the  vendee  in  poaseafion,  und  the  vendee  occnpiei  and 
use«  the  land  fur  it  lime,  and  then  abandiina  the  cnntmct  and  refuses 
Id  take  ibe  land,  in  suit  bj  (he  vendor  ngainst  the  vendee  for  use  and 
occupation  ( ihe  vendor  being  in  no  default^,  the  vendee  will  not  bft 
allowed  to  set  ofT  (he  value  of  improvements,  made  bj  him  while  in 
poaieniion,  a^ainB(  the  vendor's  claim  for  u«  and  occupalioo. 
Caseg  cited :  Hamphreyit  c.  IfotUinger,  3  Soeed,  2'2S ;  Merrilt  v,  Farki, 
6  Hnm.,  324 ;  Wilkins  v.  May,  3  Head,  173 ;  BaineB  v,  Huddle8(oii,  4 
Hein.,  323;  Hcnning  d  Bird  r.  Pnllnnd,  4  Ileis.,  362. 


FllOM   DAVIDSON. 


Appeal  from  tUe  Circuit  Court  at  Nashville.  Judge 
Nathaniel   Baxter  presiding. 

F.   E.    Williams   for   plaintiff. 

Baxteb   Smith    for   defendant. 

Deaderick,  C.  J.,  dpiivered  the  opinion  of  tlie  court. 

Holt  obtained  judgment  in  the  circuit  court  of 
Davideon  county  against  Guthrie,  from  which  Guthrie 
appealed  to  this  court.  In  Janua''y,  1871,  Holt  sold 
to  Guthrie  by  verbal  contract  a  tract  of  land  in  aaid 
county,  agreeing  to  make  him  a  deed  when  the  bonnd- 
aries  should  he  ascertained.  Holt  put  his  Bon-in-law 
in  immediate  poeeession.  Within  the  year  Guthrie 
stated  biB  iuability  to  pay  fur  the  land,  and  proposed 
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to  ivscind  the  trade  and  pay  for  the  use.  Tliis  was 
not  done,  and  Holt  atsiimpd  poseesuion,  and  swed  him 
for  rent   for   use    and   occupation. 

The  defences  set  up  were,  that  Iiovell,  the  son-in- 
law  of  Guthrie,  was  the  purchastT  and  not  Gulhrie, 
and  that  he  had  made  improvements  on  the  land  ex- 
ceeding in  value  the  rt-nts.  The  jury  found,  on  suf- 
ficient evidence,  that  Guthrie  was  the  purchaser,  and, 
under  the  charge  of  the  court,  they  made  no  allowance 
for  any  improvements,  but  gave  a  verdict  for  $150 
for   one   year's   rent,   of  which   plaintiflF  remitted   $25. 

The  court  charged  the  jury  that  if  Hoit  was  in 
fault  in  not  completing  the  contrnct  of  sale,  Guthrie 
would  he  entitled,  upon  pica  of  set  o£F,  to  bo  much  as 
hie  improvements  enhanced  the  value  of  the  lands, 
but  if  Holt  was  ready  to  carry  out  the  contract  and 
Guthrie  refused,  then  he  would  not  be  entitled  to  any 
allowance  for  improvements.  It  is  insisted  by  plain- 
tiff iu  error  that  the  eutire  part  of  this  charge  is 
erroneous,  and  that  Guthrie  or  Lovell  having  purchased 
in  good  faith,  and  no  deed  having  been  executed,  he 
is  entitled,  upon  the  repudiation  of  the  contract  by 
either  party,  to  be  allowed  for  improvements  to  the 
extent  such  improvements  may  have  enhanced  the  value 
of  the   land. 

The  case  of  Humphreys  v.  Hottsivger,  3  Sneed,  228, 
is  cited  as  sustaining  the  position  contended  for.  In 
that  case  Humphreys  was  in  possession  under  a  title 
bond,  which  stipulated  that  if  the  contract  was  not 
met  in  twelve  months  after  it  is  due,  the  same  is 
Eubjeot     to    be     reversed    at    the    will     of    Hottsinger. 
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The  pnrobase  not  having  been  paid  for  twelve  moDths 
after  it  was  tlue,  Hottsinget  elected  to  annul  the  boo- 
traot   and   took   possession   of  the   property. 

Humphreys  filed  his  bill  to  obtain  payment  for  his 
improvements.  This  court  held,  citing  several  cases, 
that  the  complainant  was  in  possession  lawfully  by 
contract,  and  expected  to  pay  for  the  lot,  but  was 
unable  to  do  so.  and,  upon  rescision,  was  entitled  to 
be  paid  whatever  sum  his  improvement  enhanced  the 
value  of  the  lot,  but  uo  more.  One  of  the  oases 
cited  is  Hernng  &  Bird  v.  Pollatd,  4  Hum.,  362, 
where  the  purchasers  filed  their  bill  to  obtain  restitn- 
tion  of  sums  paid  upon  a  verbal  contract  of  pur- 
chaser of  land,  and  for  compensation  for  improvements 
made  tbereon,  upon  their  failure  to  agree  with  the 
vendor  upon  the  character  of  the  conveyance  to  be 
made,  and  the  court  said  the  question  is  whether  a 
party  who  has  made  improvenlents  upon  the  land 
of  another,  expecting  to  obtain  the  title,  is  entitled 
to  payment  and  can  enforce  it  in  equity;  and  adopt- 
the  opinion  of  Judge  Story,  in  1  Story's  Hep.,  478, 
that  the  denial  of  all  compensation  to  such  bona  fide 
purchaser,  in  such  a  case  where  he  had  enhanced  the 
permanent  value  of  the  estate,  would  be  contrary  to 
the  first  principles  of  e(|uity,  adding  that  to  me  it 
seems  manifestly  unjust  and  inequitable  thus  to  appro- 
priate to  one  man  the  property  of  another,  who  is  in 
no  default.  In  this  last  mentioned  case,  as  in  the 
case  in  3  Sneed,  relief  was  sought  in  equity  by  the 
vendee.  In  6*Hum.,  324,  it  was  held  that  a  ven- 
dee in  possessioD  under  a  verbal  contract  of  purchaa» 
34— VOL.  9. 
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of  land,  could  not  recover  at  law  for  improvements, 
although  he  might  do  60  in  equity  to  the  extent  that 
auch     improvement     has     enhanced    the    value    of    the 

and. 

ClAitd  in  3  Head,  178,  it  was  held  ae  settled  in 
this  State  that  when  a  man  is  put  in  possession  of 
land  by  the  owner  upon  a  verbal  sale,  or  one  other- 
wise invalid,  which  the  owner  of  the  land  fails  or  re- 
fuses to  complete,  and,  in  expectation  of  the  perform- 
ance of  the  contract,  the  vendee  makes  improvements, 
he  may  recover,  upon  bill  filed  by  him,  the  vahie 
of  such  improvements  to  the  extent  they  have  enhanced 
the  value  of  the  land,  citing  4  Hum.  and  3  Sneed 
eases.  In  the  later  case  of  l^aincs  v.  Jluddleaton,  4 
Heis.,  224,  where  there  was  a  verbal  sale  with  a 
promise  by  the  vendee  to  pay  $500  on  taking  posses- 
sion, and  the  vendor  then  to  give  a  bond  for  title. 
Gaines,  the  vendee,  took  possession  but  did  not  pay  any 
part  of  the  purchase  money,  and  Huddleston  refused  to 
make  him  a  title  bond,  but  (old  him  he  would  give 
him  further  time  until  the  next  Christmas  to  pay 
what  was  dew  then  by  the  terms  of  their  contract. 
Baines  continued  in  possession,  paid  no  part  of  the 
purchase  money,  and,  after  it  was  all  due,  abandoned 
the  place  and  sued  in  chancery  for  the  value  of  his 
improvements. 

It  further  apppeared  that  at  the  time  of  the  sale 
the  vendor  notified  the  vendee  not  to  improve  the 
land,  if  he  failed  to  pay  the  S500  first  due,  as  he 
would  not  allow   anything   for  improvements. 

Judge  Nicholson,  in  delivering  the    opinion  of  the 
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court,  referring  to  and  citing  tbe  several  cases  (decided 
by  this  court  and  otber  authorities  iipnn  this  question, 
says: 

"  It  follows,  from  the  several  authorities  referred 
to,  that  complaiuant  who  comes  into  a  court  and 
claims  compensation  for  improvements  matte  upon  the 
land  of  another,  will  be  repelled  unlena  he  shows  that 
he  was  a  bona  fide  poseeseor  holding  undtr  an  invalid 
or  verbal  sale,  and  honestly  believing  that  he  has  or 
will  have  a  valid  title,  and  intending  honestly  to 
consummate  his  purchase  by  the  payment  of  the  pur- 
chase money,  aod,  while  so  holding,  makt^s  improve- 
meats  which  add  to  the  t>ermanai)t  value  of  ilie  land, 
but  fails  to  consummate  his  ]>urchiige  tsiiliout  fault  on 
bis  part,  and  on  account  of  thq  default  uf  the  ven- 
dor. Before  he  can  BuecesBfully  invoke  llie  aid  of  a 
chancellor,  it  is  incumbent  on  him  to  nhow  tlt:<t  he 
has  been  in  no  default  in  not  executing  his  contract, 
but  has  l>een  prevented  from  au  doing  by  the  failure 
or  refiiBal  of  tbe  owner  of  the  land  to  eonijilete  the 
sale." 

Although  it  appears  that  the  vendor  had  noti- 
fied the  vendee  that  be  would  not  pay  for  inipnive- 
roents,  tbe  case  is  distinctly  put  upou  the  grouml  that 
the  vendor  wa?  guilty  of  no  fault,  an  liy  refiiKiiif;  to 
complete  tlie  sale  or  otherwise,  hut  that  llic  vendee 
wai  in  default  by  his  failure  lo  perform  his  conirnct, 
and  upon  this  ground,  wliicb  is  stated  by  the  learned 
judge  to  be  the  rule  deduced  from  I  he  aullmrities 
cited,  relief  was  refused,  and  we  think  the  rule  a 
4otind  one. 
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The  caee  in  Story's  Rep.  which  was  followed  by  the 
case  in  4  Hum.,  assumed  that  the  vendee  was  in  no 
default  and  upon  that  ground  was  entitled  to  relief, 
and  our  own  cases  grant  the  relief  upon  the  same 
idea,  that  the  vendor  either  &i1a  or  refuses  to  com- 
plete the  sale,  or  that  by  reason  of  an  honest  dis- 
agreement as  to  its  terms,  neither  is  willing  to  ita 
execution  upon  the  terms  insisted  upon  by  the  other- 
In  the  case  of  Humphreys  v.  HoUsinger,  3  Sneed,  228, 
the  learned  Judge  who  delivered  the  opinion,  afiter 
citing  the  previously  decided  cases  by  the  court,  already 
referred  to,  stales  that  the  case,  although  differing  in 
its  iacte,  falls  within  the  principle  settled  in  the  casea 
«ited. 

If  it  is  assumed  that  the  vendor  was  in  fault  then 
the  case  would  fall  within  the  principle  of  those  cases. 
Bat  the  vendor  was  ready  to  perform  the  contract, 
and  the  vendee  failed  or  refused  to  perform  his  oon- 
traot,  and  the  vendor  for  this  had  the  legal  right 
to  treat  the  sale  as  invalid,  and  one  which  the  .vendee 
had  refused  and  failed  to  execute  and  complete. 
Under  the  rule  laid  down  in  4  Heis.,  as  deduced  from 
the  cases  cited,  the  vendee  would  not  be  entitled  t* 
compensation   for   improvements. 

We  do  not  think  that  there  was  any  error  in  allow- 
ing evidence  to  show  what  the  place  produced  in  1873, 
which  could  have  prejudiced  defendant. 
'  There  was  much  evidence  as  to  the  value  of  the 
rent,  and  whatever  tended  to  show  the  produotiveneaa 
of  ,the  land  would  be  relevant  Nor  was  there  any- 
thing in  affidavits  introduced    for    a    new    trial.      Tb4 
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finite  deposed  to  were  considered  leading  points  on  the 
trial,  and  evidence  adduced  thereto  by  eauh  party. 
Upon  the  whole  we  think  there  is  no  material  error 
in  the  record  and  the  judgment  is  affirmed. 


Q.    GUOQESHEIH    tl.   A.   G.   ROSEHFKLD    AND    S.   LANDS- 


1.  Fbincipai.  and  Subety.   Set-off.    Bitte  and  TuOa.    In  an  action  against 

principal  and  surety,  a  debt  doe  to  tlie  principal  alone,  maj  be  «et- 
off  against  the  plaintiff's  suit. 

2.  CofrrRAcr.     Evidence,    Stahiie  oj  fraud*.     It  will  be  competent  to  seek 

to  establish  plaintiff's  contract,  to  be  leeponsible  to  hiK  principal  for 
gDoda  credited  by  him  aa  a  clerk,  by  evidence  abowing  that  other 
clerks  had  entered  into  a  similar  obligation,  and  had  actually  paid  for 
articleH  so  suld.  Such  a  contract  if  made  is  not  in  violation  of  the 
natute  of  frands  by  ^he  clerk  becoming  reaponuble  for  tbe  debts  of 
an  other,  under  the  conditionx  of  the  contract. 


FROM   KriMEBFORD. 


Appeal  from  the  Circuit  Court  of  Rutherford  county. 
W.   H.   WiLIJAMS,   J. 

C.   A.   Sheafb   and    B.    L.   Eidlby   for   plaintiff. 

Ridley    &     Ridley     and     H.     P.     Keeble     for 
defendant. 
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Deadkukk,  C.  J.,  delivered  the  opinion  of  the  court. 

The  Plaintiff  brought  his  action  on  a  prom- 
isory  note  (ulleged  to  be  wrongfully  in  the  posses- 
sion of  Rosenfeld),  in  the  circuit  court  of  Rutherford 
county.  Defendant  Rosenfeld  put  in  several  pleas, 
amongst  them  a  plea  of  set-off.  This  plea  alleges  in 
substance  that  he  had  employed  plaintiff  aa  a  clerk  in 
his  store  with  an  express  agreement,  that  he  was  to 
pay  for  any  goods  he  sold  upon  credit  without  the 
consent  of  his  employer,  and  that  he  had  sold,  con- 
trary to  his  instructions,  a  large  amount  to  insolvent 
parlies,  wherel)y  the  aiime  was  wholly  lost,  and  set 
out  the  names  of  the  parties  to  whom  such  sales  were 
made  and  the  amount  of  sales  to  each,  and  seeks  to 
set-off  the  aggregate  amount  of  said  sales  against  the 
note   sued   on. 

To  this  plea  of  set-off  the  plaintiff  demurred  and 
the  demurrer  was  overruled.  Plaintiff  then  replied  to 
said  plea,  and  there  was  a  verdict  in  fiivor  of  plain- 
tiff for  the  amount  of  the  note  and  interest,  and  in 
favor  of  defendant  on  his  plea  of  set-off  for  a  larger 
amount,  and  judgment  for  the  defendant  by  the  court 
for  tho  excess,  from  which  plaintiff  appealed.  One 
ground  of  demurrer  was  that  the  plea  of  eet-off  seeks 
to  charge  plaintiff  npon  a  promise  to  pay  the  debt  of 
aoothcr  in   contravention   of  the   statute   of  frauds. 

The  plea  is  in  effect  to  charge  plaintiff,  on  hia 
own  contract  of  assumpsit,  to  be  liable  for  certain  goods, 
sold  without  defendant's  consent,  and  is  not  liable  to 
the   objection    taken. 
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Another  objectioo  is,  that  the  debts  are  not  mutual, 
and   therefore   oot   the   subject   of  set-off. 

The  note  sued  on  was  executed  by  defendant  and 
one  Landsberger  as  hie  surety,  and  the  plea  avers 
that  defendant  is  principal  and  Landsberger  is  his 
surety   only. 

As  a  general  rule,  in  an  action  against  several  joint 
debtors,  they  cannot  set-off  a  demand  in  &vor  of  one 
of  them.  But  in  an  action  against  princi^ial  and 
surety,  a  debt  due  to  the  principal  alone,  it  is  said, 
has  in  some  cases  been  allowed  to  be  set-off.  2  Pars, 
on  Con.,  739,  Note  B,  where  a  number  of  cases  are 
cited. 

In  the  brief  of  counsel  for  defendant,  we  are  re- 
ferred to  Waterman  on  Set-off,  sees.  237,  238,  as  hold- 
ing the  same  doctrine,  and  quoting  Lord  Eldbn  as 
saying,  in  such  a  case,  the  joint  debt  was  nothing  more 
than  a  security  for  a  seimrale  debt.  "  The  principal 
is  primarily  bound  to  pay  the  debt,  and  sec.  2923, 
nnder  the  title  of  set-off,"  provides,  wliere  there  are 
several  defendants,  the  verdicts  and  judgments  shall  be 
moulded  according  to  the  facts,  and  to  meet  the  exi- 
gencies of  the  case. 

There  are  grounds  demurrer  which  we  need  not 
particularly  discuss,  as*  we  are  of  opinion  they  were  not 
well  taken,  and  that  the  demurrer  was  properly  over- 
ruled. 

Several  ot  the  clerks  in  the  store  were  allowed  to 
testify  on  the  trial,  over  the  objection  of  the  plaintiff's, 
that  they  hnd  special  instructions  not  to  sell  on  credit, 
they    would    be    responsible    for    the    goods    so    sold. 
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Some  of  these  clerks  further  testified,  over  plaintiff's 
objection,  tliat  they  did  sell  on  credit,  and  bad  to 
pay  for  gocnls  the  prices  of  which  they  lailed  to 
collect. 

This  evidence  was  improperly  admitted,  and  was  of 
a   character   to   prejudice   the    plaintiff  before   tbe  jury. 

Upon  this  issue  made  between  tbe  parties,  there 
was  evidence  pro  and  con,  and  it  was  not  competent 
to  establish  plaintiff's  contract,  to  be  responsible  for 
goods  credited  out  by  him,  by  evidence  showing  that 
other  clerks  had  entered  into  similar  obligations,  and 
had  actually  paid  for  articles  where  they  sold  on 
credit   and   i&iled   to   collect   the   amount  due   for   them. 

The  court  also  rejected  the  testimony  of  Guggen- 
heim as  to  whether  or  not  he  Bold  goods  to  the  par- 
ties named  in  the  plea  of  set-off,  upon  the  ground 
that  there  was  but  one  replication  to  the  plea  read 
npon  the  trial,  and  that  it  was  a  special  replication 
and  admitted  the  sale  of  the  goods  to  the  parties  named 
and  their  insolvency,  and  only  denied  he  sold  without 
the   sanction   of  Rosenfeld. 

The  plea  avers  that  it  was  agreed  between  pl^ntin 
and  defendant  that  plaintiff  was  not  to  sell  goods  to  any 
person  on  credit  without  the  sanction  of  defendant,  etc. 
And  defendant  avers  that  plaintiff  did,  in  violation  of 
bis  agreement  and  without  defendant's  sanction,  sell 
and  deliver  to  insolvent  persons,  to-wit :  on  a  credit 
to  numerous  parties,  whose  names  are  given,  goods 
amounting   in   all   to   $1,100. 

The  replication  deuies  the  making  of  the  contract, 
as   set   out   in  the   plea,  and   adds,  "  nor  did  he  eel]  any 
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goods  to  persons,  in  said  defendant's  plea  set  forth,  od 
a  credit  without  defeodaot's  sanction,"  thus  negativiog 
the  contract  alleged  in  the  plra,  almost  in  the  language 
of  the  pleas,  and  he  also  denies  that  he  owes  the 
defendant  anything. 

Although  the  language  of  the  replication  may  be 
susceptible  of  the  construction  placed  upon  it  by  his 
honor,  the  circuit  judge-,  as  to  its  being  a  qualified 
denial,  yet  we  are  of  opinion  that  by  showing  by  the 
evidence  that  he  did  not  sell  at  all,  plaintiff  would 
thereby  support  the  material  averment  of  his  replica- 
tion which  negatives  the  averments  of  the  plea,  and 
we  are  therefore  of  opinion  that  it  was  error  to  reject 
the   offered   evidence. 

For  the  errors  indicated  the  judgment  must  be 
reversed. 


Newman  r.  Dftvenport. 


Sarah  C.   Newman,  Adm'x,  v.  T).   E.  Davenport. 

1.  AoENT.    A  person  appointed  by  tht  goreraor  at  reeaxer  is.     \yhen.     Qn>- 

frofte.  A  penon  appointed  bj  the  Oovernor  as  receiver  of  &  railroad, 
under  the  Internal  Improvement  acta,  is  a  public  agent,  and  Dot  lia- 
ble individually  on  contracts  made  a^  Buch,  where  he  hw  not  pledged 
hia  own  credit. 
Caaes  cited :  Powell  c.  Finch,  5  Yer.,  446 ;  Enloe  v.  Hall,  1  Ham.,  308 ; 
AniHon  i',  Ewing,  2  Cold.,  3ti6. 

2.  Attorsey   and  Client.     Feet.     Conlraa».     Where    the    relation   of 

attomev  and  client  eiintJ>,  the  burden  of  proof  ie  upon  the  attorney,  to 
show  that  the  servicea  were  rendered,  and  the  compennation 
reaxonable.  He  ia  not  permitted  to  stipulate  for  u  benefit  iacommen- 
Burate  with  the  service  to  be  performed. 
Casex  cited :  McMahan  v.  Smith,  6  Heis.,  167 ;  Planters  Bank  t.  Kara- 
berger,  4  Cold.,  631. 

3.  Contracts  aoainst  Public  Policy.     Ail  contracts  for  servicen  to  be 

rendered  in  influencing  public  officials  to  grant  to  particular  peraona 
control  of  business  operations  of  the  government,  are  void  as  against 
public  polic}'. 


PBOM  WILLIAMSON. 


Appeal  from  the  Chancery  Court  of  Williamson 
county. 

No   record   can   be   found. 

Malose,  Sp,  J.,  delivered  the   opinion   of  the  court. 

Sarah  C  Newman,  as  administratrix  of  her  deceased 
husband,  T.  W.  Newman,  seeks  in  this  case  to  recover 
of    the    defendant,    D.   E.   Davenport,   certain    sums    of 
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money  alleged  to  be  due  as  compensation  for  profes- 
sional services  charged  to  have  been  rendered  him  by 
her  intestate.  Various  items  are  set  forth  in  com- 
plainant's bill,  but  alt  seem  to  have  been  abandoned 
by   her   except  the   foor   to   be   hereinafter   noticed. 

The  chancellor  was  of  opinion  that  complainant 
was  entitled  to  recover  for  these  four  items,'  and  de- 
creed accordingly,  but  declined  to  allow  interest.  The 
defendant  appealed  from  the  entire  decree,  and  the 
complainant  from  so  much  of  it  as  refused  to  allow 
her   interest 

The  first  of  these  items  is  a  claim  for  compensa- 
tion for  services  as  a  lawyer  rendered  by  the  intestate 
to  the  defendant  as  receiver  of  the  Winchester  &  Ala- 
bama  railroad. 

It  ap))ears  that  the  defendant,  Davenport,  was  ap- 
pointed by  the  governor  as  receiver,  in  behalf  of  the 
State,  under  the  Internal  Improvement  acts,  of  the 
Winchester  &  Alabama  railroad,  at  a  salary  of  82,400 
per  annum,  and  that,  as  he  admits,  T.  W.  Newman 
was  employed  by  him,  but  he  insists  that  no  service 
was  expected  to  be,  and,  in  feet,  none  was  rendered 
him  as  an  individual,  that,  as  an  officer  of  the  State 
in  charge  of  the  railroad,  he  employed  counsel  when 
its  interest  seemed  to  demand  it,  just  as  he  employed 
clerks,  engineers  or  firemen,  that  it  was  well  under- 
stood that  no  personal  liability  was  incurred  by  him. 
He  states  that  be  agreed  as  receiver  to  pay  T.  W. 
Xewman,  as  attorney  for  the  road,  S750  ]>er  annum. 
This  is  the  sum  claimed  in  the  bill  and  shown  by 
several    witnesses   to   have   lieen   claimed   by    Newman. 
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But  the  saperiDtencleiit  of  the  road  proves  that  he 
himeelf  employetl  Newman  at  a  salary  of  $125  per 
month,  placed  hia  name  upon  the  pay-roll  regularly  in 
the  monthly  estimate,  and  supposes  he  was  paid.  He 
proves  farther  that  Newman  was  to  look  to  the  trust 
Jhnd  alone.  No  proof  whatever  is  made  of  services 
rendered  by  Newman  to  Davenport  individually  in  this 
conversation.  Besides,  it  seems  unreasonable  that  a 
man  should  agree  to  pay  over  one-fourth  of  bis  salary 
lor   legal   advioe   alone. 

The  court  are  therefore  of  opinion  that  die  proof 
shows  that  by  the  contract  Davenport  did  not  assume 
any  personal  liability,  that  this  must  have  been  under- 
stood by  Newman.  And  it  may  be  added,  Daven- 
port, as  receiver,  was  a  public  agent,  Erwia  v.  i>o«n- 
pmi,  9  Heis.  44,  and  not  liable  individually  on  con- 
tracts made  as  such,  unless  he  had  pledged  his  own 
credit.  Wharton  on  Agency,  sec.  513,  and  cases  cited; 
PoweU  V.  Fineh,  5  Yer.,  446 ;  Enloe  v.  HaU,  I  Hum., 
303 ;  Amiaon  v.  Eming,  2  Cold.,  366  ;  Pat-ka  v.  Sou, 
n    Howard,   362. 

The  seecond  item  is  a  charge  for  compensation  for 
services  as  attorney  rendered  to  Davenport,  as  receiver 
of  the   Manchester   &   McMinnville    railroad. 

The  defense  set  up  by  defendant  is  the  same  relied 
on  as  against  the  first  item,  and,  for  reasons  already 
given,   must  be  held  valid. 

The  third  contested  item  is  for  a  claim  for  |5,000, 
charged  in  the  bill  in  the  following  language:  "For 
assisting  in  procuring  for  Davenport  a  contract  for 
grading,    bridge  building,  etc.,  on  the  Huntingdon  branch 
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of  the  Nashville  and  Northwestern  railroad,  be  agreed 
to  pay  compluoants,  intestate,  the  sum  of  $6,000,  which 
is  still  due,  the  intestate  having  performed  the  service 
as  agreed  npon." 

It  is  a  little  singular  that  there  is  no  statement 
in  the  bill  nor  suggestion  in  the  proof  as  to  the 
character  of  the  services,  for  which  such  large  com- 
pensation  is   claimed. 

There  is  nothing  tending  to  show  that  T.  W.  New- 
man had  skill  or  experience  as  a  contractor,  or  that 
his  credit  was  pledged  or  in  any  way  relied  on,  and 
it  is  difficult  to  see  what  service  he  could  render  in 
procuring  the  contract,  unless  he  could  by  his  skill 
aid  him  in  shaping  his  bid,  or  by  his  credit  aid  him 
in  making  a  satisfactory  bond.  But  the  claim  is  for 
legal  services.  None  such  have  been  proved,  and,  in 
the  absence  of  proof,  the  court  do  not  perceive  what 
services  a  lawyer,  as  such,  could  render  in  procuring 
a  contract  to  build  a  railroad.  The  proof  relied  on 
to  establish  the  contract,  consists  exclusively  of  admis- 
sions of  Davenport,  alleged  to  have  been  made  to  two 
brothers  of  the  deceased.  But  Davenport,  who  an- 
swered under  oath,  denied  that  there  was  any  such 
contract   or   employment. 

At  the  time  that  the  contract  was  awarded  to 
Davenport,  D.  B.  Clifie  was  receiver  for  the  State  on 
the  road,  and  John  V.  Gould  was  the  en{;ineer  in 
chai^.  They  both  say  that  Newmin  never  approached 
thtm  with  respect  to  the  contract,  that  he  had  noth- 
ing to  do  with  it  so  far  as  they  knew,  and  that  the 
contract  was    awarded    to    Davenport    because  his    wSs 
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the  lowest  bid  and  the  best  one.  Besides,  it  is  estab- 
lished that  the  bid  was  made  October  18,  1868,  and 
was  accepted  October  19,  1868,  and  that  T.  W.  New- 
man, after  having  been  confined  to  his  room  by  sick- 
ness for  some  three  or  four  weeks,  died  at  home,  at 
or  near  Winchester,  on  the  2d  of  October,  1868,  just 
fifteen  days  before  the  bid  was  made,  and  seventeen 
before  the  contract  was  awarded.  Singularly  enongh, 
however,  Davenport  himself  speaks  of  having  mentioned 
to  T.  W.  Xewman  that  the  contract  was  awarded 
to    him. 

But  if  the  contract  were  established  to  the  satia- 
fection  of  the  court  it  would  be  difficult  to  maintain 
its  validity.  Clilfc  was  a  public  officer  letting  out  a. 
contract  for  the  State.  It  was  clearly  lor  the  public 
interest  that  he  should  be  influenced  alone  by  the 
responsibility  of  the  bidder  and  the  character  of  his 
bid,  and  extraneous  iuHuenoe,  by  which  a  particular 
bidder  might  gain  an  advantage,  would  result  in  harm 
to  the  public ;  any  contract,  tlierefore,  for  the  exer- 
cise of  such  influence,  must  be  clearly  void,  tending 
ae  it  would  to  introduce  personal  solicitation  and  per- 
sonal inllucnce  in  the  j>rocurement  of  contracts,  and 
thus  directly  leading  to  inefficiency  in  the  public  ser- 
vice, and  to  unnecessary  expenditures  of  the  public 
fund. 

In  Tool  Company  v.  Norris,  Mr.  Justice  Field,  de- 
livering the  opinion  of  the  court,  said :  "  It  is  suf- 
.ficient  to  observe  generally,  all  agreements,  for  pecuni- 
ary considerations,  to  control  the  business  operations  of 
the    goverunient,    are    void    as     against     public     policy. 
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without  reference  to  the  question  whether  improper 
means  are  contemplated  as  void  in  their  execution," 
2   Wall.,   56. 

The  fourth  and  last  item  contested,  is  a  claim  for 
oompensatioQ  fur  fiervices,  stated  in  the  bill  as  follows: 
"For  assisting  in  procuring  the  contract  to  build  the 
railroad  from  McMinnvitle  to  Si>arta,  which  intestate 
did  under  special  contract  with  him.  Davenport 
agreed   to   pay   him   $5,000. 

In  his  answer,  which  is  under  oath  and  responsive 
to  the  bill  on  this  point,  Davenport  expressly  denies 
any  such  contract.  His  deposition,  however,  is  taken, 
and  therein  he  asserts  that  his  answer  in  true,  and  that 
he  makes  it  a  part  of  his  deposition.  But  he  says 
that  "Col.  Taze  W,  Xewman  was  employed  by  me  and 
assisted  me  in  procuring  the  contract  for  building  the 
Southwestern  road  from  McMinnville  to  Sparta."  Of 
course  it  is  impossible  to  reconcile  these  statements. 
The  answer  to  the  interrogatories  was  written  by  a 
notary  public,  and  a  blunder  raay  have  intervened,  or 
it  may  possibly  be  an  instance  of  reckless  swearing. 
The  two  brothers  of  the  deceased  prove  that  Daven- 
port admitted  to  thera  the  contract.  But  he  in  his 
deposition  positively  denies  that  he  ever  made  any  such 
admission. 

It  may  perhaps  be  that  Davenport  intended  to  deny 
the  special  contract  to  pay  $5,000,  but  to  admit  a 
retainer   without  stipulation   as   to  compensation. 

Jacob  Brown  states  that  he  was  himself  interested 
with  Davenport  in  the  contract,  that  the  bid  was  in 
fiuit   put   in   by   him   in   Davenport's   name ;     that   New- 
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man  was  not  present  at  the  time  the  bid  was  made, 
nor  when  the  contract  was  let  to  Davenport ;  that  he 
never  heard  of  Newman  in  connection  with  it;  that 
so  iar  aii  be  knew  Newman  did  nothing  to  procure 
it,  that  there  wae  nothing  Newman  could  have  done 
to  procure  it  as  a  mere  lawyer,  and  that  witness 
himself  wrote  the  contract  under  the  supervision  of 
the   engineer. 

Now  there  is  nothing  in  the  proof  to  show,  nor  do 
counsel  in  their  argument  surest  what  possible  legiti- 
mate service  Newman  could,  as  a  lawyer,  have  ren- 
dered to  entitle  him  to  receive  such  a  fee.  There 
certainly  is  no  proof  that  any  service  was  rendered  in 
procuring  the  contract.  It  is  indeed  suggested  that 
Newman  was  exceedingly  well  posted  in  the  "Internal 
Improvement  acts,"  and  on  the  probable  ups  and 
downs  of  State  bonds — but  inasmuch  as  the  contractors 
were  not  paid,  nor  expected  to  be  paid  in  bonds,  the 
relevency  of  the  suggestion  is  not  very  clearly  per- 
ceived. 

It  appears  that  when  this  alleged  contmct  was  made, 
Newman  was,  and  for  some  time  previous,  had  been 
Davenport's  counsel  in  a  matter  of  importance.  The 
question  then  comes  to  this :  After  the  relation  of 
attorney  and  client  has  been  established,  can  the  attorney 
make  another  contract  with  the  client  for  further  ser- 
vices and  recover  upon  it,  however  clearly  proven, 
without  showing  the  nature  of  the  services,  bow  they 
were  rendered,  and  the  reasonableness  of  the  compen- 
sation stipulated  for?  But  this,  if  an  open  question 
anywhere,  certainly   is   not   in   this   State.       It    is  qnite 
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well  establislied  that  in  controversies  between  attorney 
and  client,  the  law  is  severely  exacting  of  the  former, 
and  applies  rules  much  stricter  than  those  which  gov- 
ern controversies  between  other  parties.  The  onus 
is  always  ujion  the  attorney  to  show  that  his  contract 
is  just  and  reasonable,  and  free  from  all  exorbitancy 
of  demand.  He  is  not  [permitted  to  stipulate  for  a 
benefit  incommensurate  with  the  service  to  be  jwr* 
formed.  McMabon  v.  Smith,  6  Heis.,  177.  I'lanterti 
Bank  V.  Hwnberger,  i  Cold.,  531.  But  he  must  show 
not  only  that  the  services  were  rendered,  but  that  the 
compcnsittion  stipulated  for  was  reasonable  with  refer- 
ence  to   them. 

If,  then,  it  should  he  held  that  in  this  very  doubt- 
ful case  the  weight  of  evidence  as  to  the  existence  of 
the  contract  is  in  favor  of  the  complainani,  it  must  at 
the  same  time  be  held  that  she  has  failed  not  only  to 
show  that  the  compensation  stipulated  for  was  reason- 
able with  reference  to  the  services  to  be  rendered,  but 
even   to   show   any   services   whatever   were   rendered. 

The   court    are    therefore    of    the    opinion   that    the 
decree   of  the   chancellor   is   erroneous   and    must   be   re- 
versed,  and   the  bill    dismissed   with    costs. 
35— VOL.  9. 
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James    H.    Wilson,    Receiver,   e.   Jambs    L,    Gaimes, 
Comptroller, 

l.TiXATroN.  Exanplian.  Cbrpdratim.  EaUroad.  Charten.  The  word 
"exemption"  is  not  coupreheDded  withio  the  words  "rights  and 
privilegeti,"  ax  applied  tn  a  corporation  claiming  a  right  of  ciemp- 
tion  from  taxation  by  virtue  ol  a  aection  of  its  cliarler,  conferring 
upon  it  the  rigfUt  mid privUtget  of  a  like  coporation,  which  latter  car> 
poration  wan  by  express  terms  of  the  charier  exempt  from  tazntion. 
Cased  cited :  Miwianippi  &  Tennessee  Rftilrond  r.  The  State,  at  Jack- 
son; East  Tennessee,  Virginia  •&  Georgia  Railroad  f.  Hambtln  coim- 
ty,  at  Knoivtlle;  Constitution  of  the  Stat«,  sec.  7,  of  art.  11 ;  also, 
sec.  8,  art.  11 ;  Act  of  Legislature,  December  11, 1S4-'),  sec.  38. 

2.  Exemptions  from  Taxatioh.    Public  polks.     Exemptions  from  tax*. 

tion  are  oonlrarj  l«  public  policy,  and  can  only  be  allowed  when 
granted  in  clear  and  nnmistakable  terms.  IE  the  language  in  which 
they  are  claimed  to  be  granted  leaves  it  doubtful,  the  benefit  of  the 
doubt  must  be  given  to  the  Stale,  the  life  of  which  is  taxes. 

3.  Exemption  fkom  Taxation   not  Aa-itiNABLE.     .\n  exemption  from 

taxation  is  personal  to  the  corporation  or  individual  pouesHing  it, 
and  is  not  amignable. 
Case  reviewed  :     Knoxville  A  Ohio  Railroad  Company  r.  Hicks,  tb 
volume. 


FROM    DAVIDSON, 


Appeal    from   the  Chancery  Court.       W.  F.  Cooper, 
Chancellor. 

Demons  &  Malonb  for  Wilson. 

Attorney- General  for  Gaines. 

TuBNEY,  J.,  delivered  the  opinion  of  tbe  ooart. 
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On  the  11th  of  December,  1845,  the  I^egUlature 
chartered  the  X&shville  and  Chattanooga  Railroad  Com- 
pany for  the  purpose  of  building  a  road  from  Nash- 
ville to  Chattanooga.  By  flee,  38  of  that  charter, 
capital  ritock  was  forever  exempted  from  taxation,  and 
the  road  with  its  fixtures  and  appurteuancea,  including 
work  shops,  warehouses  and  vehicles  liir  transportation, 
were  exempted  from  taxation  for  twenty  years  from  the 
completion   of  the   road. 

In  18-52,  the  Legislature  chartered  the  Edgefield  and 
Kentucky  Railroad,  for  the  purpose  of  building  a  road 
from  Xashville  to  the  Kentucky  State  line.  The  road 
was  completed  in  18.59.  The  road  was  run  by  the 
company,  or  a  receiver  for  the  State,  until  sold  un- 
der the  decrees  of  the  chancer}'  court,  and  has  since 
been  run  by  the  purchasers,  or  their  assigns,  or  a 
receiver. 

Under  sec.  6  of  the  act  of  February,  1852,  the 
Edgefield  and  Kentucky  Railroad  Company  was  in- 
vested with  all  the  powers  and  rights  and  privileges 
of  the  Nashville  and  Chattanooga  Railroad  Company, 
conferred   by    the   act   of    December,    ISJ't. 

By  sec.  2  of  an  act  of  assembly  passed  December 
15,  18-55,  the  charter  of  the  Edgfield  and  Kentucky 
Railroad  Company  was  so  amended  ats  to  give  it  all 
the  rights  and  privileges  that  were  <(>nferred  on  the 
Nashville  and  Southern  railroad  by  an  act  of  the  Gen- 
eral Assembly  passed  January,  1852.  The  Nashville 
and  Southern  railroad,  by  the  last  act  referred  to,  was 
granted  all  the  rights  and  powers  and  privileges,  and 
sabjected  to  all  the  liabilities  and  restrictions  prescribed 
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by  the  charter  of  the  Nashville  and  Chattanooga  Rail- 
road Company,  and  in  the  various  amendmenta  thereto, 
except  as  in  the  act  further  provided.  In  the  act  it 
is  further  provided  by  its  7th  section,  that  the  13th 
section  of  the  act  of  1S45  shall  uot  be  a  part  of  this 
act.  The  13th  section  referred  to,  provides  that  no 
other  road  sliall  be  built,  constructed  or  cut,  nearer 
than    twenty   miles   of  the   chartered   one,   etc. 

The  State  extended  it  aid,  under  the  general  im- 
provement laws,  to  the  Edgefield  and  Kentncky  road, 
and  its  sale  was  under  a  bill  to  foreclose  the  State's 
statutory  lieu  npon  the  road,  equipments,  stock,  etc. 
The  road,  its  franchises,  pro[ierty  rights,  privileges  etc., 
were  sold,  an<l  were  purchased  by  the  county  of  David- 
son and  others,  who  subsequently  sold  it  to  the  Ameri- 
can Contract  Company,  which  subsequently  sold  it  to 
parties  who  put  it  into  consolidation  with  various 
other   roads,   etc., 

On  the  20th  of  March,  1875,  the  Legislature 
passed  an  act  declaring  the  mode  and  manner  of  val- 
uing the  pro()erty  of  a  railroad  company  for  taxatiim, 
directing  the  assessments,  providing  proceeding  in  case 
of  failure,  etc.  This  latter  act  was  amended  in 
March,    1S77. 

The  bill  insists  that  the  exemption  is  a  privilege, 
that  such  privilege  is  a  contract;  that  the  exemption 
would  continue,  although  the  road  should  be  consoli- 
dated with  other* roads;  that  the  actg  of  1875  and 
1877  impair  the  contract  between  the  State  and  the 
company,  and  prays  that  the  comptroller  be  made  a 
party    defendant,  that   he    be   enjoined    from    collecting 
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the  taxes  or  issuing  a  distress  warraot,  from  cei;tifyiDg 
to   the  clerks   of  county   courts,   etc. 

The  first  question,  whether  privilege  is  exemption 
from  taxation,  has  been  before  us  twice :  The  first 
time  in  the  case  of  the  Jlfisa.  <fe  Term.  Railroad  v. 
The  State,  at  Jackson,  and  then  ^ain  in  the  case  of 
the  E.  T.,  Va.  &  Ga.  Railroad  v.  Hamblin  County,  in 
both  of  which  we  held,  after  full  argtinient,  that  the 
term  privilege  did  not  include  exemption,  nor  was  it 
so  intended  by  the  Legislature  in  its  use  in  any  or 
either  of  the  several  acts  referred  to.  However  com- 
prehensive a  meaning  may  have  been  given  to  the 
terra  "privilege"  by  the  courts  of  other  States,  or  by 
Lexicographers,  we  are  constrained  to  use  it  in  the 
restricted  sense  and  meaning  given  to  it  by  our  own 
laws   and   the   Constitution   of  the   State. 

That  it  was  not  intended  or  understood  to  be 
sufficiently  broad  by  the  framers  of  the  Constitution  of 
1834  to  embrace  exemptions,  is  made  clear  and  indis- 
putable by  reference  to  sec.  7  of  article  9  of  that 
instrument  by  which  it  is  ordained:  "The  Legislature 
shall  have  no  power  to  pass  any  law  granting  to  any 
individnal  or  individuals,  rights,  privileges,  immunities 
or  exemptions,  other  than  such  as  may,"  etc.  A  Leg- 
islature acting  under  this  Constitution  for  its  powers, 
and  as  defining  its  duties,  must  be  conclusively  pre- 
sumed to  have  used  a  word  or  term  of  the  Constitu- 
tion in  the  sense  and  with  the  meaning  given  it  by 
that   Constitution. 

The  acts  in  review  in  this  case,  were  passed 
while   the   Constitution   of  1834   was  in    force    and   the 
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the  supreme  law  of  the  State,  the  chart  defining  the 
powers  and  jurisdictions  of  the  several  departments  of 
the  government,  and  under  which  they  were  organized 
and  moved  and  acted,  and  conformity  to  which  de- 
termined  the   legality   of  their   acts. 

It  cannot  be  pretended  or  presumed  that  the  able 
men,  comprising  the  convention  w^hich  framed  the  Con- 
stitution, used  language  or  terms  without  a  pur|>ose  or 
meaning,  or  double  terms  of  the  same  meaning  with- 
out  more. 

We  are  satistiod  the  term  "  privileges,"  as  employed 
in  that  Constitution,  in  the  connection  in  which  it  ap- 
pears, was  used  in  ita  restrictive  sense.  That  the 
interpretation  we  have  given  is  the  correct  one,  is 
made  the  more  manifest  by  the  use  of  the  identically 
same  language  in  sec.  8  of  art.  11  of  the  OonstiutioD 
of  1870,  which  shows  the  convention  of  that  year 
Buderstood  the  terras  "  privileges "  and  "  exemptions "  to 
perform  distinct  offices,  and  to  have  been  employed 
with   different   meanings,  the  latter   more   comperhensive. 

The  act  of  the  11th  of  December,  1845,  sec.  38, 
uses  the  word  exempt.  If  the  L^slature,  in  the 
acts  incorporating  the  Edgefield  and  Kentucky  road, 
had  intended  to  have  given  it  immunity  from  taxa- 
tion, the  natural  way  of  so  doing  would  have  been 
in  the  use  of  the  terra  exemption  as  su^ested  by  th© 
controlling  word  "  exempt "  in  the  section  referred  to. 
The 

the   Consti 
the 


tli«   .statutes   of  two   only,  of  the   words   of 
itution,   i.   e.,   "rights"   and   "privileges,"  and 
lOn   til   employ   either  of  the  other  two  follow- 
ing   in     immediate    succession,    viz:     "immunities"   and 
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"exemptions,"  either  of  which  would  have  made  clear 
the  coDstruction  claimed  by  complainant,  evidence  a 
purposed  intention  on  the  part  of  thfe  Legislature  not 
to  grant  the  benefit  claimed  by  the  bill,  but,  on 
the  contrary,  to  reserve  it  for  the  advantage  of  the 
State. 

Exemptions  from  taxation  are  contrary  to  public 
policy,  and  can  only  be  granted  in  clear  and  unmis- 
takable terms — they  are  not  creatures  of  intendment  or 
presumption.  If  the  language  in  which  they  are 
claimed  be  granted  leaves  it  doubtful,  the  benefit  of 
the  doubt  must  he  given  to  the  State,  the  life  of 
which  ia  taxes.  In  the  case  of  Humphreya  v.  Pigaea, 
16  Wal.,  to  which  we  are  reierred  as  authority  against 
our  conclusion  in  the  former  opinions  of  this  court, 
the  meaning  of  the  term  "privilege"  is  oot  discussed. 
A  reading  of  the  report  shows  clearly  that  it  was  in 
no  way  brought  to  the  attention  of  the  court,  and 
was  in  fact  not  involved,  so  that  while  some  of  the 
reasoning,  of  the  judge  delivering  the  opinion,  may 
seem  to  militate  gainst  the  conclusion  to  which  we 
have  arrived,  we  must  remember  the  discussion  was 
of  an  entirely  different  question,  and  to  sustain  an 
entirely  distinct  conclusion,  in  no  manner  involving 
the    meaning  of  the   term   "privilege." 

The  case  of  the  KnoxcUle  &  Ohio  R.  R.  Co.  v, 
Hicks  was  predicated  of  the  decrees  of  the  cKancery 
court  at  Kashville,  this  court  holding  that  the  de- 
crees of  the  chancellor  in  that  case  were  in  pursuance 
of  the  act  of  the  Legislature,  and  equivalent  to  a  Leg- 
islative grant. 
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Wilson  i:  Onines. 


One  other  qiiestioD  remains:  Would  the  present 
Dwiiera  of  the  road  or  the  eoraplainanta  receiver  be 
entitled  to  the  coemption  claimed,  had  it  been  expressly 
granted  to  the  original  company,  or  the  term  "privi- 
iegea"  as  comprehensive  as  claimed?  We  think  not. 
We  have  already  mentioned  the  several  sales  and 
transfers  of  the  road,  its  property,  etc.  For  our 
determination  of  this  question,  ve  employ  the  lan- 
guage of  Mr.  Justice  Fields,  in  Morgan  v.  Louisiana, 
3   Otto. 

Intendments  will  not  be  indulged  to  enlarge  the 
operation  of  a  clause  restraining  the  exercise  of  a  sove- 
reign attributs  of  a  State.  As  has  often  been  said  by  this 
tiourt,  the  whole  community  is  intrusted  in  retaining 
the  power  undiminished,  and  has  a  right  to  insist 
that  its  abandonment  shall  not  be  presumed  in  any 
case  where  the  deliberate  purpose  of  the  State  to 
abandon  it  does  not  appear.  Here  is  the  capital 
stock  <if  the  company,  and  its  works,  fixtures,  work- 
Hhops,  warehouses,  vehicles  of  transportation,  and  ap- 
purteuancos,  which  the  statute  declares  shall  be  exempt, 
evidently  meaning  that  it  is  the  property  of  the  com- 
pany m  long  as  it  remains  such,  that  the  exemplion 
shall   ajiply," 

The  franchise  of  a  railroad  corporation  arc  rights 
or  privileges,  which  are  essential  to  the  operations  of 
the  corporation,  and  without  which  its  road  and  works 
would  be  of  little  value,  such  as  the  franchises  to 
run  cars,  to  take  tolls,  to  appropriate  earth  and  ground 
for  the  bed  of  its  road,  or  water  for  its  engines,  and 
the  like. 
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They  are  positive  rights  or  privileges,  without  the 
pogsessioD  of  which  the  road  of  the  company  could  not 
be  successfully  worked.  Immunity  from  taxation  is 
not  one  of  them.  The  foriuer  may  be  conveyed  to  a 
purchaser  of  the  road  as  part  of  the  property  of  the 
company ;  the  latter  is  personal,  and  incapable  of 
transfer  without  express  statutory  direction." 

Dismiss   the   bill   as   decreed   by   the   chancellor. 


Nelsok,  Trustee,   u.  Hollins,  Burtok   &   Co. 

Marbied  Women.    Separate  relate.     Pivots.     The  proRU  and  n 

of  A  wife's  eeparate  eatiite  in  land  enure  to  the  wife,  and  cannot  be 
seized  for  the  hii-^band's  debta,  iinlesa  it  be  clearlj  shown  bj  the  cnd- 
itor  that  the  wife  ban  relimiuiiihed  to  the  huaband  her  iieparate  inter- 
eat  in  Baid  profits  and  ai 


PBOH    EUTHEEFDRD. 


Appeal  from  the  Circuit  Court  of  Rutherford  county. 
W.  H.   Williamson,  J. 

Sheafe   &    Ekgleh   for   plaintiff. 

Ridley  &  Ridley  and  Burton  &  McNeelly   for 
defendant. 

SsEED,  J.,  delivered  the  opinion  of  tlie  court. 
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NeWn  1'.  HolHng,  Burloii  &  Co. 


This  action  of  replevin  was  brought  by  S.  B.  Nel- 
SOD,  a  trustee  for  his  wife,  Sarah  H,  Nelson,  to  try 
the  title  to  certain  horses,  mules,  and  other  property, 
levied  upon  by  a  constable  of  the  county  of  Ruther- 
ford at  the  suit  of  the  defendants.  The  property  is 
olaimcd  by  Mrs.  Nelson  as  of  her  separate  estate,  and 
was  seized  as  the  individual  property  of  her  husband. 
Mrs.  Nelson  had  and  held  a  separate  estate  in  a  tract 
of  land  upon  which  the  iamily  lived,  and  there  was 
testimony  tending  to  show  that  the  property  replevied 
was  purchased  with  the  profits  and  proceeds  of  the 
farm.  Upon  these  fiicts  the  court  charged  the  .jurj- 
that  if  they  believed,  from  the  proof,  that  the  property 
levied  on  and  replevied  was  purchased  or  produced  by 
the  profits  of  the  lands  held  by  S.  B.  Nelson,  as 
trustee  for  his  wife,  such  property  would  not  be  liable 
for   the   husband's    debts. 

Property  thus  acquired  from  the  use  of  land,  which 
was  held  by  the  husband  for  the  sole  and  separate 
use  of  the  wife,  would  be  impressed  with  the  same 
trusts  in  her  favor  in  the  hands  of  the  husband  as 
the  land  itself,  and  the  said  Nelson,  as  trustee  of  his 
wife,  could  maintain  replevins  to  protect  the  possession 
of  it  against  his  own  creditors.  These  instructions,  in 
the  opinion  of  the  court,  are  correct.  The  separate 
estate  in  the  soil  vested  in  the  wife  such  an  interest 
in  the  profits  and  accretions  thereof  that  she  might 
assert  against  her  husband  and  all  the  world,  and  the 
courts  would  protect  her  in  the  enjoyment  of  these 
profits  and  accretions,  if  it  appears  that  they  were  the 
product  of  the  separate  estate,  and  she  had  never  parted 
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with  her  interest  in  them  in  any  way  to  her  hneband. 
The  separate  estate  in  the  soil  intended  for  the  support 
and  maintenance  of  the  wife,  would  be  of  very  little 
utility  to  her,  if  her  husband  or  his  creditors  could  de- 
prive her  of  that  alone  which  makes  it  valuable,  its 
profits  and  accretions.  The  exclusive  right  to  the  soil 
draws  to  it  the  exclusive  right  to  the  usufruct  thereof. 
This  she  may  relinquish  to  her  husband  if  she  chooses, 
but  if  it  be  clear  that  her  land  produced  the  profits 
and  accretions  that  bought  the  chattels  in  dispute,  then 
a  very  clear  case  must  be  made,  by  the  party  seeking 
to  subject  them  to  the  husband's  debts,  that  she  has 
relinquished  them  to  him.  The  mere  &ct  of  his  con- 
trolling the  property  or  directing  the  management  of 
her  farm  is  no  evidence  of  such  ownership.  The  law 
presumes  that  he  is  acting  as  her  agent,  and  the  con- 
jugal relation  would  make  it  his  duty  to  protect  and 
utilize  her  separate  estate  for  her  benefit.  If  property 
thus  produced  is  claimed  by  the  creditors  of  the  hus- 
band, they  must  show  his  right,  for  the  presumption 
would  be  the  other  way.  She  must  be  shown  to  have 
lost  her  individuallity  in  respect  to  that  part  of  her 
separate  estate,  by  relinquishing  it  some  way  to  her 
husband.  We  are  satisfied  with  his  honor's  charge 
and  hold  it  to  be  a  strictly  accurate  statement  of  the 
law.  But,  upon  the  fiicts  of  the  ease,  we  must  hold 
that  the   verdict   and  judgment  are   erroneous. 

The  witness,  Lafeyette  Nelson,  son  of  the  plaintiff, 
states  generally  that  all  the  property  replevied  was 
bought  with  the  proceeds  of  the  farm — but,  when  he 
nudertakee   to   state   the   facts   in  detail  on  < 
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ation,  he  foils  to  make  good  his  more  general  state- 
ment as  to  a  part  of  the  property.  The  mare  spoken 
of  he  says  was  brought  by  my  lather  and  mother 
from  Cannon  county,  and  is  the  dam  of  the  moles 
replevied  in  this  cause.  I  was  quite  small  and  do 
not  remember  who  bought  and  paid  for  her.  The 
verdict,  as  to  this  part  of  the  property,  ^vas  against 
the  evidence,  and  for  this  a  new  trial  must  be 
awarded. 

Reverse  the  judgment. 


Wesi,ey   Harvey,   Adm'r.,   v.  Johs   Hughes,  et   eU. 

<'fiANCBiiY  Practice.  Petition  to  compel  stirely  to  pay  money  into  eourt. 
BiZZ)  aad  notee.  Prineipal  and  tureii/.  H.  wsa  snrd  in  the  thanceiy 
court,  Hnd  a  fund  belonfjing  to  him  attached.  H.  borrowed  the  fund, 
and  gave  bond  with  T.  aa  security.  H,  then  loaosd  the  fund  to  T., 
hiri  Buret?,  taking  bin  note  himself  therefor.  E.  huboequently  filed 
his  petitioD  in  the  chancery  court,  stating  that  T.  vai  in  emharraaeed 
cireumslaQcea,  and  praying  that  he  he  required  to  pay  [lie  money  in- 
to cuurt.  The  chancellor  made  an  order  upon  T.,  at  Chambeni,  re- 
quiring him  to  do  Ko.  Upon  a  petition  for  a  superaedeas,  filed  in  tb* 
supreme  court  to  supersede  the  order  of  the  chancellor.  Hdd,  That 
the  order  wan  improper,  and  that  the  money  could  not  be  collected 
from  T.  in  that  way,  it  being  due  from  T.  to  H.  peraoDally. 


PROM   JACKSON. 


Appeal   from   the   Chancery   Court. 
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No  record  can  be  found. 


Complainant  filed  bis  bill  in  the  chancery  court  at 
Ganesboro,  alleging  that  defendant  Hughes  was  indebted 
to  him,  and  attaching  a  fund  in  the  hands  of  one  of 
the  other  defendants,  due  to  Hughes,  amounting  to 
J2,500.  Hughes  gave  bond  with  Tenison,  Paschal 
and  Harrison,  and  was  allowed  to  receive  the  fund. 
To  indemnify  Tenison  as  his  surety,  Hughes  placed 
the  fund  ($2,500) .  in  his  hands,  for  which  Tenison 
executed  his  note.  The  transaction  took  place  in  1875. 
The   cause   is   still   pending  and    undetermined. 

In  December,  1877,  Hughes  filed  his  petition  in 
the  cause,  alleging  that  Tenison  was  embarassed,  and 
ofifering  a  new  bond  with  good  security,  praying  that 
Tenison  be  required  to  pay  the  fund  into  court,  and 
that  the  new  bond  be  accepted  in  lieu  of  the  present 
bond. 

The  petition  was  presented  to  the  chancellor,  and 
an  order  made  requiring  Tenison  to  pay  the  money 
into  court  by  February  rules,  1877,  or  show  cause 
■why   he   should   not   do   so. 

Upon  this  order  being  served  on  Tenison  he  has 
filed   a   petition   for   a  supersedias  of  the   order. 

It  is  stated  in  the  briefs  of  the  counsel  that 
Paschal  &  Co.,  surety,  has  united  in  the  application 
■with  Hughes,  but  there  is  nothing  on  file  to  show  it, 
nor  that  complainant  assents  or  takes  part  in  the  a[>- 
plication.  If  the  complainant  thought  the  bond  in- 
sufficient as  .security  for  the  fund,  he  might  take 
steps   to   have  sufficient    bond    executed,   or    to    require 
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the  fund  to  be  paid  into  court,  or  if  one  of  the 
gnreties  thought  himself  in  danger,  he  might  adopt 
measures   for   fais   indemnity. 

But  although  the  allegation  of  Hughes,  that  Teoi- 
son  is  embarrassed,  would  scarcely  be  a  sufiicieDt  ground 
to  require  a  new  bond,  without  any  all^;atioD  as  to 
the  insufficiency  oP  the  other  sureties,  yet  even  these 
allegations  have  reference  to  the  note  executed  to  him- 
self and  not  to  the  bond  token  in  court.  When  the 
bond  was  executed  and  accepte<1,  and  the  attached  fund 
released,  Hughes  took  it  and  loaned  it  to  Tenison,  and 
took  his  bond  to  himself,  and  bis  petition  seeks  in 
this  summary  way  to  have  the  chancellor  collect  this 
money,  due  from  Tenison  to  him  individually,  and  to 
have  it  paid  into  court,  or  to  himself,  upon  the  exe- 
cution  of  a   new   bond. 

The  order  in  this  case,  made  by  the  chancellor  at 
Chambers,  is,  that  Tenison,  who  is  the  debtor  to 
Hughes,  shall  pay  into  court  the  money  due  from 
him  to  Hughes,  on  Hughes  petition  and  offer  to  give 
a  satisfactory  bond  already  on  file.  This  we  think 
the  chancellor  has  no  power  to  do,  and  that  the 
order  is  therefore  erroneous  and  must  be  superseded. 
But  the  eupersedias  of  this  interlocutory  order  of  th« 
chancellor  is  not  to  be  interpreted  as  restricting  his 
right  to  accept  from  Hughes  a  satisfectory  bond  in 
lieu  of  the  one  now  on  file,  nor  as  hindering  Hughes 
from  taking  such  steps  for  the  collection  of  Tenison's 
as   he   may   choose   to   take. 
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The  State  r.  T.  J.  Kebton  and  D,  A.  McGrady. 

1.  Public  School  Law.     VioktUd.     When.    A  coutritct  to  set  out  ireea, 

Bhrubber;?  &nd  evergreenB  tirgund  a  school -ho uxe,  or  h  contract  to  ea- 
close  &  gchool-houKe  with  h  Ceut'e,  and  to  fitrniah  furniture  for  the 
room,  is  rnich  a  contract  a*  the  Board  m[ght  maku,  bat,  when  made 
with  a  director,  it  is  in  violation  of  the  19th  section  of  the  public 
school  Ian,  and  'u  a  misdemeanor  under  aec.  459fi  of  the  Code. 

2.  Contract.     QmtideTatiim  implied.     Whm.    The  muking  of  i 

implies  a  consideration,  and  (he  charge  of  taking  a  contract 
CE  vi  termini,  an  agreement  to  do  on  a  sufficient  conaideratio 


FfiOM   DAVIDSOM. 


Appeal  from  tlie  Criminal  Court.  Thomas  N. 
Fhazier,   J. 

Trimble  for  defendant. 

Attorney -G  EN  KRAL  for   the   State. 

Freeman,  J.,  delivered   the  opinion   of  the  court. 

The  defendants  in  these  cases  are  indicted  for  vio- 
latiog  the  19th  section  of  the  public  school  law.  It 
is  that  ao  director  shall  be  a  teacher  in  the  pub- 
lic schools  of  his  district,  nor  take  any  contract  for 
building  a  school-house  in  his  district,  nor  any  con- 
tract which  bis  board  is  competent  to  make,  nor  be- 
«ome  the  owner  of  a  school  warrant.  The  offense 
io  one  case,  is  a  contract  to  set  ont  trees,  ehrubber^ 
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aod  evergreens  avoiind  the  school-house;  in  the  othetf 
a  contract  to  enclose  the  school-house  with  a.  fence, 
and  furnish  desks  and  fumitnre  for  the  house.  The 
contracts  are  clearly  such  as  the  board  might  make, 
and  are   forbidden    by    the   statute. 

By  see.  4596  of  the  Code,  it  is  provided  when 
the  performance  of  any  act  is  prohibited  by  statute, 
and  uo  )>ennlty  for  the  violation  of  such  statute  is 
imposed,  the  doing  such  act  is  a  misdemeanor.  This 
is  precisely  the  case  before  us.  It  may  be  that  these 
contracts  were  innocently  made;  but  the  evil  intended 
to  be  guarded  against,  was  the  danger  of  public 
officials  using  their  positions,  and  influence  incident  to 
them,  in  procuring  advantageous  contracts  to  the  pub- 
lic detriment,  in  matters  under  their  official  control, 
with  the  spirit  of  official  peculation  so  rife  in  the 
land,  Tlie  court  cannot  fail  to  see  the  propriety 
of  strictly  enforcing  a'l  laws  intended  to  guard  the 
public   against   such   abuses. 

It  is  argued,  however,  that  in  the  case  of  Keeton,  it 
is  not  averred  he  took  or  received  pay  for  the  work 
be  contracted  to  do.  There  is  nothing  iu  this,  as 
the  making  a  contract  necessarily  implies  a  considera- 
tion, and  the  charge  of  taking  a  contract  imports,  er 
vi  termim,  an  agreement  to  do  on  a  sufficient  con- 
sideration. 

If  it  was  a  gratuity,  it  may  easily  be  shown  in 
defense  by  proof.  No  corrupt  motive  need  be  alleged. 
It   is  a   thing   forbidden    regardless   of  the   motive. 

Reverse   and  remand    for   further    proceedings. 


DECEMBEE  TERM,  1877. 

RedniriDil  v.  Redmonil. 


Mary. A.  Redmond  ei  al.  v.  Y.  W.  Redmosd. 

1.  Supersedeas.   Ho\e  and  in  ishul  easei  tiiprtme  eaoH  ran  tzeniim  it.    Under 

the  aathority  givpn  the  supreme  couri  by  nvco.  3t)is;i,  :iU34,  i'A2  nnd 
4513  of  the  Code,  to  Buperaede  interlocutory  orders  and  decrees,  (hat 
court  can  ximply  suf^pend  or  eupereede,  for  the  time  bring,  the  execa- 
tion  of  Hiich  ordem  and  decrees  u*  are  of  h  nuture  \i>  he  iictively  and 
affirmatively  enforced,  and  are  in  /teri;  but  have  no  luiner,  in  tlibi 
mode,  to  reverse  the  nction  of  tlic  inferior  court,  or  to  dvt  nBid<>,  or 
annul,  or  euperxede  ordeni  or  decree",  which  are  merely  of  a  negative 
or  prohibitory  character,  or  such  as  have  been  eieculed. 
Caae»  cited :  McMinnviUe  &  Manchester  R.  R.  (V,  r.  Huggios  &  Price, 
7  Cold.,  217 ;  Mabry  i:  Roso,  1  IleiH.,  76'J. 

2.  Saue.    Chancellor's  fiat.     Nor  has  the  supreme  court,  in  a  proceeding  of 

this  character,  the  power  to  Bupersede  the  Jiat  of  n  chancellor  award- 
ing extraordinary  proceea. 


Appeal    from    the   Cliaucery    Couft.       W.   S.    Flem- 
ing, Cliaiicellor. 

Harrison    &   Bradford   for   complaiiiaiil.s. 

Wallape,    Cami'BELT.,    McEwen   and    Bri,i,OCK    for 
defendant. 

McFarlani),  J.|  (ieliviTcd  the  opinion  of  tlif  ooiirt. 

Two    cases    are    pending    in    the    chancery   court    at 

Franklin — one    styled   "America    Rechnoiid   ei   tiL    c.   Y. 

W.   Redmond,"   and   the   other   "Mary   A.    Redmond   et 

al.   V.    Y,    W.    Redmond" — when,    on    the    23d    d;iv'    of 

36— VOL.  0. 
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December,  1876,  a  bill  supplemental,  as  it  is  Btyled, 
was  filed  against  the  lianie  defendant  by  Mary  Ann 
Redmond  and  others,  praying  for  an  attachment  of 
Kedmond's  estate  in  aid  of  the  proceedinga.  Tbe 
procesB  was  awarded  by  a  jicd  of  a  chancellor,  aad 
issued,  and  returned  executed  on  the  16th  of  January, 
1877.  Y.  W.  Redmond  presented  his  petition,  in 
which  he  shows  that  an  attachment  had  issued  under 
said  bill  to  Williamson  county,  and  been  i-eturned 
levied  upon  certain  property,  and  ia  which  he  prays 
that  the  attachment  and  levy  thereof  upon  his  prop- 
erty be  discharged.  This  relief  is  prayed  for  upon 
the  ground  that  upon  the  face  of  the  bill  the  prooeas 
was  not  authorized,  and  that  the  same  was  void  upon 
its  face.  The  defendant  thereupon  moved  in  open 
court,  upon  the  face  of  the  supplemental  bill  and  at- 
tachment and. upon  his  petition,  to  dismiss  the  bid 
and  (]ua$h  the  uttJiohment,  n])OQ  the  following  grounds: 
1st.  The  bill  did  not  allege  that  it  was  the  first  ap- 
plication for  attuchment.  'lA.  That  the  bill  contained 
no  stufcment  of  the  amount  of  the  alleged  claim  or 
demand  against  the  defendant.  3d.  That  there  was 
no  allegation  that  the  claims  or  demand  were  just. 
4th.  That  the  paujwr  oath  to  the  bill  was  taken  by 
jiart  only  of  the  complainants.  5,  That  the  attach- 
ments theni.-idves  did  not  state  upon  their  faces  tbs 
things  required  by  the  Code  to  be  stated  in  writs  of 
ancillary  attachments.  Pending  this  motion,  the  com- 
plainants moved  to  amend  by  showing  it  was  the  first 
application  for  attachment,  and  also  as  to  the  pauper's 
oaths;    and    the    court  waa  of  the    opinion,  as  shown 
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in  the  decree,  that  in  t-hese  two  respecta  the  proceed- 
ings were  amendable,  and  that  the  othet  grounds  stated 
for  this  motion,  and  in  the  petition,  were  not  well 
taken,  and  thereupon  denied  the  motion  to  dismiss  the 
bill  aird  quash  the  attachments,  and  allowed  the  com- 
plainants to  amend  in  the  two  particulars  mentioned, 
This   is   the   entire   substance   of  the   decree.  ' 

Another  order  was  made  on  the  19th  of  January^ 
but   it   is   not   material   to    notice   it. 

On  the  23d  of  January,  1877,  Redmond  presented 
his  petition  to  one  of  tlie  judges  of  this  court,  accom- 
panied by  a  transcript  of  the  supplemental  bill,  peti- 
tion to  quash,  and  the  two  decrees  responded  to,  the 
attachment,  including  an  attachment  to  Davidson  coun- 
ty, and  the  return  thereof  of  the  execution  of  the 
same  by  a  garnishment  served  on  Edgar  Jone£,  ca.shier 
of  the  Third  Xational  Bank  of  Nashville,  and  the 
answer  of  Jones  to  the  garnishment.  The  petitioner 
prays  for  a  superHedfan,  in  these  worde:  "Petitioner 
prays  your  Honor  to  grant  him  a  writ  of  nupersedcin 
superseding  the  execution  of  said  interlocutory  decree, 
so  for  as  the  same  dofs  or  can  warrant  the  writ  of 
attachment  so  issued  to  the  county  of  Davidson  and 
the  steps  so  taken  thereon,  and  so  for  as  the  same 
does  or  can  warrant  the  issuance  of  any  other  writ 
of  attachment  against  his  estate ;  and  the  Jiat  of  the 
chancellor,  so  &r  as  the  same  does  or  can  warrant 
the  issuance  of  any  other  attacliment^j  hereafter  agaiu!^ 
the   estate   of  the    j)etiti()ner;     such   other   relief,"   &c. 

The  JUU  of  the  judge  grants  fche  mpersedeas  prayed 
for,   "  upon   the   usual   bond." 
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A  motion  is  now  made  in  this  court  by  the  com- 
plainants to  discharge  the  mtperaedeas,  and  bj-  the  de- 
fendant to  extend  the  same  to  the  full  extent  author- 
ized by  the  judge's  fat  when  the  supersedeas  issued, 
it    is   said   does   not   do. 

We  have  several  times  followed  the  construction 
given  to  the  fection  of  the  Code  on  this  question  in 
the  case  of  tlie  McMinnvilh  R.  R.  Go,  et  al.  v.  Mtiff- 
gins  &  Price,  7  Cold.,  and  in  Mabi-y  v.  Ross,  1  Heis., 
769.  .  That  ia,  that  under  the  authority  given  to  su- 
persede interlocutory  orders  and  decrees,  we  can  simply 
suspend  or  supersede,  for  the  time  being,  the  execu- 
tion df  such  orders  and  decrees  as  are  of  a  nature 
to  be  actively  and  affirmatively  enforced  against  a 
party  in  fieri,  but  we  have  no  power  in  this  mode 
to  i^e verse  the  action  of  the  inferior  court,  or  set 
, aside,  or  annul,  or  supersede  orders  or  decrees  which 
are  merely  of  a  negative  or  prohibitory  character,  or 
such  as  have  been  executed.  We  cannot,  therefore, 
supersede  an  order  granting  an  injunction,  as  this  re- 
quires nothing  to  be  done,  but  is  simply  prohibitory; 
nor ,  can  we  supersede  an  order  dissolving  an  injunc- 
tion j  as  the  decree  directs  nothing  to  be  done  to  su- 
persede. Such  an  order  would  be  to  grant  an  in- 
junction. 

We  have  only  to  apply  these  principles  to  the 
present  case.  What  is  the  decree  of  the  chancellor 
which  is  superseded?  What  does  it  order  and  ad- 
judge ?  1st.  The  decree  refuses  to  dismiss  the  bill 
upon  motion,  or  to  quash  the  attachment  and  levies. 
It   is   too   clear   for   ai^ument   that  we  cannot  supersede 
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that  part  of  the  chancellor'a  decree  refusing  to  dismiss 
the  bill  upon  motion.  This  would  be  upon  applica- 
tion for  supersedeas  to  reverse  the  decree  of  the  chan- 
cellor and  dismiss  the  bill.  But,  2d,  can  we  super- 
sede that  part  which  refuses  to  quash  the  attachments 
and  discharge  the  levies?  The  chancellor's  decree  in 
this  respect  requires  no  execution — it  simply  refuses  to 
take  the  action  invoked  by  the  defendant.  The  mo- 
tion was  refused.  How  can  we  supersede  the  execu- 
tion of  this  order?  How  shall  we  say  that  his  re- 
fusal to  make  the  order  moved  for  shall  not  be  exe- 
cuted? The  effect  of  this  would  be  simply  to  do 
what  the  chancellor  refused  to  do.  He  was  asked  to 
quash  the  attachments  and  levies,  and  refused.  But 
suppose  we  supersede  his  refusal  and  say  his  order  of 
refusal  shall  not  be  molested,  what  effect  does  thifi 
have  on  respondent?  Simply  to  leave  it  as  before, 
unless  we  go  further  aud  ^ay  the  process  shall  be 
quaslted.       This   we   certainly   cannot   do. 

But  it  is  said  that  this  order  is  susceptible  of 
being  affirmatively  enforced,  because  the  effect  of  it  is 
to  require  the  defendant  to  plead  or  answer  at  once, 
which  he  should  not  have  been  required  to  do.  It 
can  hardly  be  maintained  that  an  order  of  a  chancel- 
lor refusing  to  dismiss  a  bill  upon  motion  for  want 
of  equity  and  requiring  the  defendant  to  answer,  could 
be  superseded  by  this  court.  If  so,  we  could  stop 
all  further  action  in  the  court  helow  and  yet  have  the 
cause  pending;  for  a  supersedeas  does  not  bring  up  the 
case,   but   leaves   it   still   pending   iu   the   court   below. 

But  it  is  argued  that  the  attachments   in   this   cause 
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were  absolutely  void.  Suppose  they  were,  this  court 
has  no  power  in  this  mode  to  quash  the  power  or 
declare  it  void.  This  application  was  made  to  the 
chancellor,  be  decided  otherwise;  his  action  is  not  yet 
before  us  for  review,  further  than  to  determine  whether 
he  has  made  any  decree  the  execution  of  which,  for 
the  time  being,  we  may  supersede,  and,  as  we  have 
seen,  the  only  decree  made  is  not  of  a  nature  to  be 
executed  at  all,  there  is  nothing  to  supersede.  We 
can,  in  this  mode,  no  more  reverse  the  chancellor  for 
refusing  to  declare  this  process  void  than  we  could 
reverse  any  other  error.  It  can  hardly  be  contended 
that  we  may  supersede  that  part  of  the  chancellor's 
decree  allowing  the  amendment.  Such  an  order  does 
not   come    within   the   scope   of  a   »uperaedeas. 

Again,  it  is  said  we  may  supersede  the  fiat  of  the 
chancellor  awarding  the  procc^,  and  this  is  in  part 
the  prayer  of  the  petition.  We  do  not  think  there 
is  any  authority  for  this;  there  is  none  in  the  stat- 
ute. We  may  anporsede  interlocutory  or  final  orders 
or  decrees,  but  not  the  fiat  of  a  judge  granting  ex- 
traordinary process.  If  we  are  to  be  called  upon  to 
superKcde  the  oi-ders  of  judges  and  chancellors  granting 
extraordinary  process,  and  direct  the  clerks  not  to 
obey  their  fata,  we  will  have  a  new  field,  an  exten- 
sive field  of  labor — one,  we  think,  not  anthorized  by 
our  laws;  besides,  in  this  case  the  fiat  had  been  ex- 
ecuted. The  attachment  to  Davidson  county,  which 
is  especially  complained  of,  was  executed  returned  be- 
fore the  supersedeas  was  granted.  Whether  the  levy 
wtts   valid   or   not,   is   not   now   material. 
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But  again,  the  prayer  of  the  petition  is  to  super- 
sede the  decree  and  fiat  of  the  chancellor  bo  &r  as  it 
does  or  can  warrant  the  issuance  of  any  other  attach- 
ment hereafter.  This  is  certainly  novel.  There  is 
nothing  in  the  decree  about  the  issuance  of  another 
attachment,  and  it  will  be  time  enough  to  supersede 
orders  after  they  are  made.  It  is  not  even  stated 
that  any  other  attachment  is  apprehended.  Besides, 
it  is  not  intended  for  a  supersedeas  to  operate  as  a 
bill  of  peace. 

It  is  earnestly  argued  that  the  service  of  the  gar- 
nishment on  the  Third  National  Bank  did  not  attach 
or  impound  the  funds  of  the  defendant  in  the  bank, 
and  that  the  cashier  has  shown  by  his  answer  that 
h«  had  no  funds  in  his  hands.  All  this  may  be 
true,  but  this  question  is  not  before  us.  The  chan- 
cellor, so  far  as  appears  in  this  record,  has  not  acted 
upon  this  answer  of  the  garnishee,  or  upon  a  motion 
to   discharge   him. 

We  are  of  opinion  that  the  suptrsedeoH  must  be 
discharged. 


Lillard  v.  Piickett. 


W.  B.  Lrr-LARD  v.   B.  F.  PrcKCTT  et  al 

Chasokry  Salk.  Surely  on  nates.  The  snreiv  on  nolm  given  for  Innd 
bought  at  (1  chiincerv  sale  cannot  he  freed  from  hie  liability  by  aver- 
ring or  showing  that  his  principal  will  not  get  a  good  title  to  the 
Ixud  bought.  If  the  principal  d(«s  not  nnk  that  the  Hale  be  net  a«de, 
the  security  cannot. 

FROM    EL'THERFORD. 

Appeal    from    the   Chancery   Court. 

Xo   record   can   be   found. 

Frebmas,  J,,  delivered   tbo  opinion   of  the   oonrt. 

We  need  hut  refer  to  a  few  facts  in  this  record 
to  raise  the  only  questions  that  we  deem  necessary  for 
the   proper  disjwsition   of  the   qiiestiona   in   this   case. 

A  hill  was  filed  by  the  executor  of  Charles  Puck- 
ett,  deceased,  in  the  chancery  court  of  Kutlierford 
county,  by  which,  among  other  things,  hia  ianda  were 
asked  to  be  sold.  A  decree  fo  this  efi«ct  was  made, 
and  the  clerk  of  the  court  ordered,  as  commissioner, 
to  sell  the  same,  which  was  done,  Enoch  N.  Dickson 
becoming  the  purchaser  at  about  ecventy-five  dollars 
j>er  acre.  This  sale  was  made  in  December,  1859, 
and  reported  to  this  court,  when  this  report  was  con- 
firmed, Dickwon  gave  two  notes  with  security  for 
the   amount   bid   by   him,   which   fell   due,   as   is  alleged 
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in  the  bill,  before  courts  were  closed  by  the  war. 
After  the  war,  in  1866,  a  judgment  was  taken  against 
Dickson  and  his  sureties  for  the  money  due  on  these 
notes,  the  amount  with  interest  being  about  twenty 
thousand  dollars.  It  was  a  part  of  this  decree,  and 
if  the  amount  was  not  paid  by  a  time  fixed,  then 
the  land  purchnsed  by  Dickson  should  be  sold  to  sat- 
isfy the  decree,  it  being  the  purchase  money  for  the 
land.  In  1867,  the  clerk  and  master  reported  to  the 
court  that  he  had  sold  the  land  in  pursuance  of  the 
former  decree,  and  that  Hiram  Jenkins  became  the 
purchaser  at  the  iiggregate  sum  of  $9,644.68,  and  paid 
$500  of  the  same  in  cash,  for  balance  had  given  his 
notes,  due  in  one  and  two  years,  with  W,  R.  Jenkins, 
.1.    F.   Jenkins   and    Wm,    B.    Lillard   as   sureties. 

This  Wra.  B.  Lillard,  the  surety,  now  files  this 
bill  to  enjoin  the  collection  of  this  debt,  aud  iosiste 
that,  for  various  irregularities,  the  sale  in  the  first 
place  was  invalid — that  is,  the  one  to  Dickson — and 
that  the  lust  t^t  his  principal  is  also  invalid,  und  the 
title  obtained,  or  which  may  be  obtained  by  Jenkins, 
will  not  be  good  on  account  of  death  of  parties  in 
the  origiual  cause,  and  failure  to  revive,  and  perhaps 
fur   other   causes. 

We  do  not  deem  it  necessary  to  go  into  the  de- 
tails of  allegation  in  this  bill,  as  it  is  not  insisted 
that  there  is  any  ground  of  defense  to  the  surety 
growing  out  of  his  own  contract,  that  is,  that  any 
fraud  existed  or  undue  advantage  was  taken  of  bim. 
His  principal,  however,  did  not  in  his  lifetime  seek 
to   avoid    the    sale,   or,   at    any   rate,    cerlainly   did    not 
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get  clear  of  Ills  purchase.  His  heirs  do  not  seek 
now  to  do  so,  and  we  are  totally  unable  to  see  any 
principle  on  which  the  surety  can  be  permitted  to  get 
«lear  of  his  liability  on  a  note  given  for  property 
purchased  by  his  principal,  because  he  will  uot  get  a 
good  title  to  the  property  so  purchased.  If  the  prin- 
cipal does  not  avoid  the  sale,  we  can  see  no  ground 
in  law  or  sound  reason  on  which  the  surety  can  come 
forward  and  insist  on  having  the  sale  set  aside  and 
the  purchase  declared  void,  in  order  to  avoid  his  lia- 
bility on  his  suretyship  to  the  notes  given.  It  is 
true  the  surety  in  a  case  of  this  kind,  on  payment 
of  the  notes,  if  the  principal  was  solvent,  if  insolvent 
before  doing  so,  might  claim  the  right  of  substitution 
to  the  rights  of  the  creditor,  that  is,  to  his  lien,  and 
having  the  property  sold  for  his  exoneration  or  reim- 
bursement; but  this  right  is  in  affirmance  of  the  con- 
tract, and  does  not  involve  the  right  to  disaffirm  it. 
We  see  nn  ground,  as  we  have  said,  on  which  he 
can  claim  to  do  this,  and  do  not  feel  called  on  to 
go  into  the  matters  discussed  before  us.  The  ques- 
tion we  have  settled  is  conclusive  of  the  rights  of 
this  complainant  in  this  matter,  and  it  must  be  so 
decreed.  The  complainant  will  pay  the  costs  of  this 
court;  the  costs  of  the  court  below  will  be  paid  as 
directed   by   the   chancellor. 

Feeejian,   J.,   on    petition    for   rehearing,   said : 

We    have    e:;amined    petition    for    rehearing    in    this 
case,   and   can   see    no    ground    suggested    on   which    we 
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can  change  the  result  arrived  at  in  former  opioion. 
The  tsict  that  the  purchaser  of  the  land  was  dead  and 
insolvent,  cannot  give  the  right  to  his  surety  on  notes 
fijr  the  purchase  money  of  lands  to  come  into  a  court 
of  chancery  to  have  such  sale  declared  void  or  set 
aside.  Unless  the  heirs  on  whom  the  estate  devolves 
shall  disaffirm  it,  it  must  stand.  They  alone  can  dis- 
affirm the  title  then  obtained,  and  until  they  do  this, 
the  surety  must  stand  by  this  contract  in  a  case  like 
Hub.  a  contrary  rule  would  allow  the  surety  to 
avoid  bis  liability  on  the  note,  because  he  thought 
the  court  might  adjudge  in  his  favor  the  title  de- 
fective, and  yet  allow  the  purchaser,  or  in  this  cose, 
the  heir,  to  retain  the  property,  his  possession  being 
an  disturbed. 

The  principle  we  lay  down  in  this  case  is,  that 
the  principal  having  purchased  the  land,  and  not  hav- 
ing sought  to  avoid  his  purchase,  nor  his  heir  on 
whom  the  estate  devolves,  the  surety  cannot  do  bo 
for  them  in  order  to  be  relieved  from  his  liability 
on  the  note  for  the  purchase  money.  We  have  been 
shown  no  case  nor  authority  that  adjudges  or  holds 
that  he  may  do  so ;  and  until  such  authority  is  found, 
we   must  stand   by   the   rule   announced. 

The  feet  that  Jenkins  or  his  heirs  may  not  be 
able  to  pay  the  debt,  can  certainly  not  alter  the  case. 
The  contract  may  prove  a  bad  one,  disastrous  even, 
bat  while  it  stands  and  is  not  disaffirmed  or  set  aside, 
and  the  property  remains  subject  to  said  contract,  the 
liability  for  the  purchase  money  remains;  the  princi- 
pal  IB    bound    for    it,   and    the    security   can    stand    on 
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no  higher  or  diBereat  groundij  on  the  facts  of  this 
case.  In  addition,  we  maj  say  that  it  can  scarcely 
be  doubted  that  should  the  surety  seek  to  be  substi- 
tuted to  the  rights  of  the  creditor,  the  heirs  or  devi- 
sees of  the  creditor  who  collect  the  money  out  of 
him  through  the  agency  of  the  court,  would  not  be 
allowed  to  disaffirm  the  validity  of  a  title  which  they 
have  affirmed  by  taking  the  proceeds  of  the  judgments 
on  the  notes  given  for  the  purchase  money.  They 
could  not  be  heard  to  insist  on  getting  the  proceeds 
and  at  the  same  time  claim  the  laud  for  which  the 
money   was   paid. 

We  do  not  think  it  necessary  to  answer  the  va- 
rious propositions  so  ingeniously  presented  in  the  peti- 
tion for  rehearing.  If  we  are  correct  in  the  main 
position,  it  is  conclusive  of  the  case,  and  we  can  have 
no   doubt   of  the   correctness   of  that   position. 

Dismiss   the   i>etitiun. 
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W.  J.  Little  tt  al.   v.  The  State. 

Sail  Bond.  JadgmfrU  on.  Scanty  on  appeal.  Liable  for.  What.  A  bail 
bond  is  a  bond  for  tbe  pajmeDt  of  money  withiD  the  meaning  of  the 
Code,  sec.  3162,  and  on  appeal  from  a  judgment  Ibereon,  the  aecnrity 
1b  botind  for  the  whole  dtbt,  dnmngee  and  coBte. 

Case  cited:  Banks  v.  Brown,  4  Yer.,  19S. 

Code  cited:  Sec.  3162. 


FBOM    WAKRES. 


Appeal    from    Circuit   Court,       J.   J.    Williams,   J, 

T.    B.   MuRHY   for   plaintiff. 

Attokney-Genebal   for   the   State. 

Sneed,  J.,  delivered   the   opinion   of  the   court. 

The  appellanta  are  the  sureties  on  a  bail  bond  ex- 
ecuted by  one  Hudson  for  his  appearance  at  the  cir- 
cuit court  of  Warren  county  to  answer  the  State  on 
an  indictment  for  murder.  The  bond  was  in  tbe 
penalty  of  five  thousand  dollars.  Upon  the  default 
and  &ilure  of  the  said  Hudson  to  appear,  a  forfeiture 
'was  entered  against  him  and  the  appellants  as  his 
sureties,  and  writ  of  scire  facias  issued  against  the 
appellants,  requiring  them  to  api)ear  and  show  cause 
why  the  State  should  not  have  judgment  final  against 
them.  They  did  appear,  and  issues  were  had  upon 
their  pleas  to  the  writ,  which  were  upon  trial  deter- 
mined   against   them,   and    judgment  thereupon   rendered 
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for  the  amount  of  the  bond.  They  appealed  in  error 
to   this   court,    upon   a   bond   for   costs   only. 

The  attorney -general  now  enters  a  motion  to  dis- 
miss the  appeal,  upon  the  ground  that  the  bond  for 
the  appeal  is  not  such  as  the  law  requires.  He  in- 
sists that  the  recovery  in  the  case  is  upon  a  bond 
for  the  payment  of  money  in  the  sense  of  the  act  of 
1827,  ch.  72,  and  that  the  appeal  kond  should  be  in 
double   the   amount   of  the  judgment. 

That  act  is  in  the  words  following:  "In  actions 
founded  on  bonds  for  the  payment  of  money,  bilU 
single,  bills  of  exchange,  promissory  notes,  liquidated 
accounts  signed  by  the  party  to  be  charged  therewith, 
written  obligations  for  the  payment  of  bunk  notes  or 
promissory  notes,  bonds  or  written  obligations  for  the 
delivery  of  specific  articles,  or  on  endorsements  of  ne- 
gotiable instruments,  if  the  appellant  takes  an  appeal, 
in  the  nature  of  a  writ  of  error,  from  an  inferior  to 
a  6uix!rior  jurisdiction,  the  bond  shall  be  taken  and 
the  snreties  bound  for  the  payment  of  the  whole  debt, 
damages  and  costs,  and  for  the  satisfiiction  of  the 
judgment  of  the  superior  court,  when  such  cause  may 
lie  finally  tried  and  determined."  *  *  Act  of  1827, 
ch.   72,   sec.    1;     Code,   see.    3162. 

Is  a  bail  bond  for  the  appearance  of  a  prisoner  to 
answer  an  indictment  for  crime,  a  bond  for  the  pay- 
ment of  money  in  the  sense  of  the  statute?  We 
have   no   direct   adjudication   of  this   question. 

It  would  pertaiuly  seem  (o  be  the  policy  of  the 
law,  when  the  State  recovers  a  money  judgment  or 
decree    upon    any   form   of   written    obligation,   to    grre 
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to  the  sovereign,  upon  appeal,  at  least  an  equal  ad- 
van  ti^e  with  the  citizen  in  having  the  payment  of 
said  judgment   secured. 

It  was  held  in  Banhi  v.  Brovm,  4  Yer.,  198,  that 
a  delivery  bond  was  a  bond  for  the  payment  of  money 
in  the  sense  of  the  statute.  But  it  is  said  that  this 
decision  may  have  been  based  upon  the  worde  of  the 
statute  which  includes  in  its  provisions  "bonds  or  writ- 
ten obligations  for  the  delivery  of  specific  articles." 
We  apprehend  that  these  words  refer  to  what  are 
known  as  property  contracts,  where  the  liability  of 
the  obligor  is  absolutely  fixed  to  pay  the  estimated 
value  of  the  specific  articles  upon  a  breach  of  the 
condition  of  the  bond.  The  bond  referred  lo  in  this 
case  was  not,  as  we  think,  a  bond  for  specific  arti- 
cles, or  what  we  term  a  property  contract,  hut  a 
technical  delivery  bond,  where  a  slave  or  other  prop- 
erty was  attached  or  levied  on,  and  a  bond  for  money 
was  executed,  to  be  void  on  condition  that  the  prop- 
erty was  duly  delivered  to  answer  the  mandate  of  the 
law.  The  report  does  not  describe  or  characterize  the 
bond  otherwise  than  to  call  it  a  delivery  bond,  and 
the  court  holds  that  the  delivery  bond  was  a  bond 
for  the  payment  of  money  in  the  sense  of  the  stat- 
ute, and  that  a  motion  in  the  circuit  court  on  suoh 
a  bond  was  "an  action"  in  the  sense  of  said  stiitute. 
The  bond  in  this  case  is  lor  the  payment  to  the  State 
of  the  sum  of  five  thousand  dollars,  but  conditioned 
to  be  void  if  the  said  principal  shall  api>ear,  Ac, 
Now,  why  is  not  this  a  bond  for  the  payment  of 
money?      Does  the  condition  exclude   it   from   the  stat- 
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ute? — if  so,  upon  what  priuciple'i'  All  bonds  to  the 
State  are  conditional.  All  fiduciary  bonds  are  condi- 
tional, as  guardians,  administrators,  &c.  Upon  a  re- 
covery upon  suoh  a  bond,  would  an  appeal  be  allowed 
upon   a   mere   bond   for   costs? 

The  principal  obligor  in  this  case  lias  made  de- 
fault, and  the  State,  by  scire  facias,  has  instituted  her 
action  to  recover  the  debt  now  due  for  said  default, 
and  recovers  judgment.  Is  not  this  a  judgment  upon 
a  bond  for  the  payment  of  money?  Why  is  it  any 
less  so  because  it  might  have  been  cancelled  and  die- 
charged   by   the   ap[)carance   of  the   accused  ? 

We  must  hold  that  it  is  a  bond  for  the  payment 
of  money  in  the  sense  of  the  statute,  and  that,  upon 
appeal  in  error,  in  such  case  the  appeal  bond  must 
conform   to   the   statute. 

It  results  that  this  case  is  improperly  here  and 
will  be  dismissed,  with  leave  to  the  appellants  to  ex- 
ecute a  proper  bond  on  or  before  the  third  Thursday 
in  February  of  the  present  term,  or  otherwise  comply 
with    the   law. 

McFabi.akd   and   Titrney   dissent. 
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Settle  r.  Wendell. 


Mabgahv  W.  Settle  u.  Wm.  Wendel,  Es'r,  tt  al. 

Chancery  Practice.  Creditor  by  deed.  Hedemplion.  Deed  of  (riutf.  I^n- 
cipai  and  taretg.  A.  securilj  upon  a  debt  nhich  in  set  out  in  a  deed  of 
tniHt,  and  who  purchaseti  the  land  nt  the  trnstee'a  xale,  is  not  a  cred- 
itor by  "debt  acknowledged  bj  deed  "  within  the  meaning  of  the  Code, 
sec.  2127,  which  permits  Huch  creditor  and  purchaser  to  advance  upon 
Me  bid. 


FROM    RUTHERF-ORD. 


Appeal   from   the   Chancery   Court. 

No   record   can   be   found. 

Freeman,  J.,  delivered    the  opinion    of  the   court. 

In  1865  or  1866  John  Hill  made  a  deed  of  trust, 
conveying,  among  other  things,  &  valuable  tr.ict  of 
land  to  D.  D.  Wendell,  in  trust,  to  pay  certain  debts 
therein  specified.  Debts  amounting  to  about  $11,970 
were  in  the  first  class  to  be  j>aid  under  this  trust. 
One  of  these  debts  was  due  to  Alfred  Blacknian,  on 
which  defendant  Geo.  Eatey  and  one  Gooch  were  joint 
sureties.  Hill  was  also  indebted  to  Mrs.  Settle  as 
executrix  in  the  sum  of  about  ?y,000,  which  was  ac- 
knowledged by  the  deed.  The  trustee,  Wendell,  pro- 
ceeded to  sell  the  land  on  December  5,  1867,  when 
Batey  became  the  purchaser,  at  the  sum  of  810,593.44, 
The  sale  was  on  a  credit  except  as  to  one-fourth, 
which  was  paid  in  cush.  Mrs.  Settle  proposed  to 
redeem  as  creditor  with  a  debt  acknowledged  by  deed^ 
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and  sent  her  son,  as  agent,  to  Murfreesboro  for  the 
purpose,  assuming,  under  a  misapprehension  of  the  law, 
that  she  was  bound  to  redeem  in  twenty  days  after 
the  sale.  Wendell,  the  trustee,  was  acting  as  the 
agent  of  the  purchaser,  Eat«y,  at  this  time,  who  had, 
as  such  purchaser,  advanced  a  debt  due  himself,  ac- 
knowledged  by  the  deed,  of  about  $1,662,  of  which 
advance  it  is  admitted  in  the  bill  Mrs.  Settle  had 
notice.  She  claims,  however,  in  the  bill  that  Wen- 
dell refused  to  allow  her  to  redeem  nnleas  she  would 
also  pay  in  addition  to  this  the  sum  of  $1,683.89, 
the  amount  which  the  trust  fund  failed  to  pay  on 
the  Blackman  debt,  on  which  Batey  and  Gooch  were 
joint  sureties  as  before  stated,  and  on  which  as  such 
surety,  so  far  as  the  record  shows,  he  has  never  paid 
anything,  certainly  had  paid  nothing  at  the  time. 
Finding  that  another  creditor,  Miller,  desired  t«  re- 
deem, she  charges  that  her  agent  at  last  paid  the 
cash  payment  and  gave  his  notes  for  the  balance — 
one  for  the  sum  of  $1,683.89,  this  security  debt,  bat 
that  this  was  done  under  protest  against  the  right  of 
Batey  to  esact,  and  with  the  distinct  understanding 
that  if  Batey  was  not  eutitled  to  advance  on  his  bid 
this  liability  as  surety,  then  the  matter  was  to  be 
rectified  and  the  money  refunded.  To  enjoin  the  col- 
lection of  balance  equal  to  this  assumed  wrongful 
chaise  is  the  object  of  the  bill  in  this  case,  and  the 
question    to   be   decided. 

As  t«  the  matter  of  law  debated  before  us,  insist- 
ing that  Bat«y  had  the  right  to  advance  the  balance 
■due   on   the    Blackman   debt    for    which    he  and   Glootdi 
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were  Bureties,  we  think  it  of  eas^  solution.  By  the 
act  of  1841-2,  ch.  6,  sec.  617,  carried  into  the  Code, 
it  is  provided,  if  the  purchaser  of  land  sold  as  this 
WAS  is  a  bona  jide  creditor  by  judgment,  decree  or 
debt  acknowledged  by  deed,  and,  within  twenty  days 
after  the  sale,  makes  an  advance  on  his  bid,  and 
credits  his  debt  by  depositing  a  receipt  therefor  with 
the  clerk  of  the  court  in  which  the  judgment  or  de- 
cree was  rendered ;  or  the  sale  was  under  a  deed  of 
trust  or  mortgage,  he  acknowledges  a  receipt  for  such 
advance  before  the  clerk  of  the  county  court  for  reg- 
istration, and  causes  the  same  to  be  registered  in  the 
county  where  the  land  lies,  then  he  shall  hold  the 
property  subject  to  redemption  at  the  price  bid  and 
such  advance  as  if  he  had  bid  the  whole  sum  at  the 
time  of  the  sale.  We  think  it  too  clear  to  need  ar- 
gument in  this  case  that  Batey  was  not  a  bona  Jide 
creditor,  acknowledged  by  deed  of  Hill,  at  the  tiibfe 
of  his  purchase;  and  only  such  is  allowed  to  advance 
his  debt  by  the  terras  of  the  statute.  He  was  the 
debtor  of  BJackman  jointly  with  Gooch  as  surety  of 
Hill,  but  in  no  sense  the  creditor  of  Hill.  He  might 
become  the  creditor  of  Hill  by  paying  the  debt;  but 
not  having  done  this,  he  cannot  be  held  to  stand  ih 
the  same  position  as  if  it  had  been  done;  and  if  he 
had  already  paid  the  debt,  it  would  seem  that  this 
fact  probably  would  have  to  have  been  recited  in  the 
deed  of  trust,  in  order  to  make  it  a  debt  acknowl- 
edged by  deed,  within  the  terms  of  the  statute.  Be 
this  as  it  may,  it  is  clear  he  is  not  a  creditor  on 
the    facts    before     us.       As    to    the    question    of    tact. 


Settle  r.  Wendell. 

which  has  been  earnestly  pressed  before  us,  that  Mrs. 
Settle  agreed  to  and  did  redeem  voluntarily,  including 
the  balance  on  the  Black  man  debt,  and  not  under 
protest,  and  with  the  understanding  with  Wendell  that 
the  question  of  law  should  be  settled  and  her  righte 
abide  the  result, — after  a  careful  examination  of  the 
testimony,  we  can  but  conclude  with  the  chancellor, 
that  she  has  made  out  her  case  as  alleged  in  her  bill. 
The  bill  and  answers  but  make  an  issue  in  the  case. 
We  can  see  no  definite  contradiction  of  Leroy  Settle's 
statements,  except  the  testimony  of  Batey,  the  defend- 
ant, that  he  did  not  understand  the  Black  man  debt 
was  to  be  included  until  the  day  of  the  redemption. 
He  states  circumstantially  the  facts,  and  that  he  had 
taken  the  amount  of  cash,  or  made  arrangements  to 
pay  the  amount  of  cash  on  the  basis  of  the  advance 
only  of  Batey's  individual  debt,  and  was  embarrassed 
on  account  of  thw  fact.  In  this  he  is  corroborated 
by  Baird,  who  was  present  when  the  redemption  was 
had.  It  is  also  corroborated,  to  some  extent  at  least, 
by  the  date  of  Batey 's  advance,  which  which  was  on 
the  24th,  the  redemption  being  on  the  26th.  But  we 
think  Wendell's  letter  is  conclusive  on  this  question — 
in  which  he  says  it  is  simply  a  question  of  law,  and 
one  of  easy  solution,  and  then  gives  his  view  of  the 
case;  that  is,  that  Batey  was  liable  for  the  whole  of 
balance  of  the  Blackmau  debt,  as  well  as  his  co-surety 
Gooch.  We  see  nothing  in  the  case  to  indicate  that 
he  had  ceased  to  be  the  f^ent  of  Batey  in  the  mat- 
ter, but,  on  the  contrary,  we  think  it  pretty  clear 
that  he  was  the  trusted  agent  of  Batey  iu  the  whole 
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matter  up  to  the  time  of  his  death,  and  certainly 
maiDtaioed  the  precise  view  of  his  legal  rights  now 
ineisted  on  by  his  counsel.  As  a  matter  of  course, 
Batey  cannot  take  the  benefit  of  the  action  of  Wen- 
dell and  avoid  the  responsibilities  connected  with  that 
action   in   the   matter   of  the   agreement. 

Without   further   argument,   we  afBrm   the   decree   of 
the   chancellor   with   costs. 


John  R.  Wiley  v.  Jahf»  H.  Bennbtt. 

Pt.&Ading  AKb  Pbaoticb,  AOaehmaU.  Affidavit  for  nd  twora  to.  CUrWt 
failure  to  ngn  tkt  vtHi,  May  he  had  in  forma  pauptrit.  W)ten.  llie  fact 
that  the  clerk  failed  Co  attest  that  the  affidavit  had  been  sworn  to,  ia 
not  fiital  to  an  attachment,  bat  hiR  failure  to  sign  the  writ  renders  it 
void,  and  cannot  be  cured  hj  Bmendment.  An  Bucilloiy  atttKJiment 
may  be  had  in  forma  pauperit. 
Cases  cited ;    Watt  &  Co,  t.  Carnea,  4  Heia.,  5S2 ;    Barlow  v.  Oinning,  4 


FROM  COFFEE. 


Appeal  from  the    Circuit  Court.      W.  P.  Hickeb- 
aos,  3. 

B.   M.   Tillman   for  plaintiff. 

W.  J.  Clift  for  defendant. 


Wile;  r.  BenoetL 

Fberman,  J.,  delivered   the   opinion   of  the   court. 

An  aetion  of  trespass  was  commenced  in  this  case, 
and  at  the  same  time  an  applicatioD  made  for  an 
ancillary  attachment,  based  on  affidavit  "that  defend- 
»nt  absconds  and  is  absconding  so  that  the  ordinary 
pxooesfi  of  law  cannot  be  served  on  him,  and  that 
affiant  has  a  just  claim  on  him  for  dam^^  for 
$2,600,"  stating  the  pendency  of  a  suit  and  where 
pending.  The  party  also  added  the  oath  tn  forma 
pauperis,  and  asked  for  the  attachment  without  bond 
on  this  ground.  In  the  circuit  court,  on  motion, 
was   quashed,   and   an   appeal    prosecuted    to    this  court. 

Several  objections  are  presented  in  the  motion  to 
quash.  First,  that  the  clerk  bad  fiiiled  to  attest  the 
fiict  that  the  affidavit  had  been  sworn  to.  This  ob- 
jection is  not  well  taken,  as  the  affidavit  u'as  signed 
by  the  party,  and  purports  to  have  been  sworn  to 
on  its  face.  The  &ct  is  further  shown  by  the  clerk 
that  it  was  duly  sworn  to  before  issuance,  but  by 
oversight  the  attestation  of  the  fact  was  omitted.  The 
&ct  that  it  was  sworn  to  is  the  substantial  matter, 
and  the  omission  of  the  clerk  to  do  his  duty  by  at- 
testing it,  cannot  be  allowed  to  prejudice  the  party. 
The  amendment  of  this  defect  ought  to  have  been  al- 
lowed. This  is  not  like  the  ease  in  4  Heis.,  532, 
where  the  affidavit  was  not  sworn  to  until  some  weeks 
after  the  issuance  of  the  process,  the  clerk  then  doing 
it  himself,  and  no  amendment  of  the  affidavit  being 
directed  by  the  court.  That  was  held  unauthorized 
and    the   attachment   void,    because    issued    without    the 
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affidavit  required  by  law.  The  clerk  had  no  author- 
ity to  make  the  amendment,  as  was  held  in  tliat  case. 
Ibid.,  535  a. 

Such  an  attachment  may  be  had  in  /orma  pauperis, 
as  held  io  the  case  of  Barber  v.  ZHnninff,  4  Sneed, 
269;  and  we  may  add,  as  a  matter  of  course  under 
the  above  decision,  that  before  the  plaiutifi*  can  pro- 
ceed against  defendant  by  filing  a  declaration  and  ask' 
ing  judgment,  he  must  have  service  of  the  original 
process  on  him  to  which  this  attachment  is  ancillary. 
That   question   is   not,   however,   now   before   us. 

Without  noticing  other  objections,  which  are  not 
tenable  perhaps,  we  find  one  which  seems  fatal,  and 
sustains  the  judgment  of  the  circuit  judge,  probably 
the  one  on  which  be  quashed  the  writ.  It  appears 
the  writ  was  not  signed  by  the  clerk  of  the  court 
who  issued  the  same.  The  Constitution  of  the  State 
requires  that  all  process  shall  run  in  the  name  of  the 
State,  and  bear  test  and  be  signed  by  the  respective 
clerks.  The  writ  without  their  signature  is  no  more 
than  a  blank  piece  of  paper,  and  must  be  held  void. 
An  amendment  could  not  aid  this,  as  a  new  writ 
must  be  made  by  a  signature  of  the  clerk,  and  this 
must  be  levied  on  the  property,  the  levy  on  this 
void  writ  being  a  nullity.  We  therefore  affirm  the 
judgment   of  the   circuit  judge   on   this   ground. 


NASHVILLE 


State  V.  Lasat*. 


The  Statk  v.  J.  M.  Lasater. 

1.  Criminal  Law.     Keepera  0/  holelt.     Rightt.      Th«  'iA  aection  of  the  act 

<if  1S7'),  ch.  13(1,  which  gives  a  right  lA  action  to  the  keeper  of  an7 
hotel,  thenter,  public  house,  restaurant  or  common  carrier,  againat  any 
person  guilty  of  turliiileDt  or  riotous  conduct,  within  or  about  the 
same,  etc.,  does  not  violale  Sec.  17,  Art.  II.  of  the  ConslitulioQ,  for- 
bidding the  piuuage  of  an  act  embracing  more  than  oDe  aubjecl;  nor 
ia  it  in  violation  of  the  IGth  section  of  the  Bill  of  Kighta,  forbidding 
excessive  lines  and  punishment. 

2.  CoN«TTTnTiON,  Art.  II,  Sec.  IS.      Per  Cvriam.      "  The  evil  intended  to 

be  remedied  by  thin  provision,  is  to  prevent  laws  upon  one  subject 
being  lacked  on  to  a  bill  upon  a  wholly  diderent  subject,  and  in  this 
way,  sometimes  elude  the  attention  of  tlie  I^giNlaliire,  and  pass  with- 
out HufGcient  consideration." 


FROM     DAVII>80N, 


Appeal  from  the  Criminal  Court.  Thos.  N.  Fka- 
ziER,  Judge. 

Attorxky-Geseral   for   the   State. 

'  for   defendant. 

McrARLAND,  J.,  delivered   ihe  opinion  of    the  court. 

This  indictment  was  quashed  by  the  Criminal  Court 
and  the  attorney -general  has  appealed.  It  is  predi- 
cated upon  the  2d  section  of  the  act  of  1875,  ch.  130. 
The  first  section  in  substance  abrogates  the  common 
law  giving  a  right  of  action  to  any  person  excluded 
from  any  hotel  or  public  means  of  transportation  or 
place   of    amusement,   and    gives   to   the    proprietors    of 
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such  hotels,  places  of  amusement  or  m^ins  of  trans- 
portation, the  right  or  option  to  admit  or  rejeot  any 
person  they  may  ehoose,  for  any  cause,  giving  the 
same  right  of  control  as  the  owner  has  over  his  pri- 
vate  residence   or   private   carriage. 

The  2d  section  is  as  follows :  "  That  a  right  of 
action  is  hereby  given  to  any  keeper  of  any  hotel, 
inn,  theater  or  public  house,  common  carrier  and  res- 
taurant, against  any  person  guilty  of  turbulent  or 
riotous  conduct  within  or  about  the  same,  and  any 
person  found  guilty  of  so  doing  may  be  indicted  and 
fine!  not  less  than  one  hundred  dollars,  and  the  of- 
fender shall  be  liable  to  a  forfeiture  of  five  hundred 
dollars,  and  the  owner  or  person  so  offended  against 
may   sue   in   his   own    name   for   the   same." 

This  is  an  extraordinary  statute.  It  is  generally 
understood  to  have  been  passed  to  avoid  the  supposed 
etTects  of  an  act  of  Congress  on  the  same  subject, 
known  as  the  civil  rights  bill.  And  it  is  left  now 
to  the  court  to  determine  whether  there  be  any  valid 
constitutional  objection  to  it.  Ist.  Does  it  violate 
Sec.  17,  Art.  2:  "No  bill  shall  become  a  law  which 
embraces  4nore  than  one  subject,  that  subject  to  be 
expressed  in  the  title."  We  have  stated  the  substance 
of  the  entire  act.  The  title  is  "an  act  to  define  the 
rights,  duties  and  liabilities  of  inn  keepers,  common 
carriers  and  proprietors  of  places  of  public  amusement." 
Does  the  bill  embrace  more  than  one  subject?  Is 
that  subject  expressed  in  the  title?  Aud  if  the  second 
section  be  also  on  the  same  subject,  it  may  also  be 
r^arded   as   expressed    in    the   title. 
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So  tbat  the  question  is  tbie :  Is  the  second  section, 
or  that  part  of  it  making  it  an  indictable  offense  for 
any  person  to  be  guilty  of  turbulent  or  riotous  eon- 
duct  within  or  about  a  hotel,  theater,  etc.,  legislative 
upon  the  same  subject  embraced  in  the  first  section, 
or  is  it  legislative  upon  a  different  subject?  The  evil 
intended  to  be  remedied  was  to  prevent  laws  upon 
one  subject  being  tacked  on  to  a  bill  upon  a  wholly 
different  subject,  and  in  this  way  aoraetimes  elude  the 
attention  of  the  Legislature  and  pass  without  sufficient 
consideration,  and  when  passed  often  remain  for  some 
time  undiscovered,  by  reason  tbat  the  title  of  the  act 
&ils  to  call  attention  to  it.  This  provision  of  the 
Constitution  is  a  salutary  one,  and  should  be  rigidly 
enforced  according  to  its  true  spirit  and  intent,  but 
not  so  as  to  embarrass  tho  necessary  legislation.  Leg- 
islation upon  different  subjects,  and  upon  subjects  not 
indicated  in  the  title  of  the  act  are  forbidden,  but  it 
was  not  intended  that  every  provision  or  feature  of 
the  law  should  constitute  a  different  subject  so  as  to 
make  it  necessary  to  pass  separate  acts  in  regard  to 
each;  nor  was  it  intended  that  the  title  should  ex- 
press  fully   everything  contained    in   the   act. 

Here,  the  subject  is  the  rights,  duties  aod  liabili- 
ties of  inn-keepers,  common  carriers  and  proprietors 
of  places  of  public  amusement,  etc.  Now,  a  provision 
that  no  turbulent  or  riotous  conduct  shall  be  allowed 
in  such  places  and  providing  for  the  punishment  of 
the  offenders,  we  think,  is  not  legislation  on  a  differ- 
ent subject,  liooking  to  the  evil  to  be  remedied  and 
bearing   in   mind    that   there   must   be  a   clear    violation 
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of  the  Constitution  before  we  can  declare  an  act  void, 
we   hold   that   this   act   is   not   void   on   this   ground. 

The  circuit  judge  was  of  opinion  that  the  act  vio- 
lates the  16th  section  of  the  bill  of  rights,  which 
declares,  "That  excessive  bail  shall  not  be  required, 
nor  excessive  fine  imposed,  nor  cruel  and  unusual 
punishment  inflicted."  At  what  point  courts  could 
interpose  their  opinion  as  to  the  degree  of  punisbmeDt 
proper  to  be  inflicted,  and  overrule  the  action  of  the 
licgislature  in  upholding  this  provision  of  the  Consti- 
tution, would  be  a  difficult  and  delicate  question. 
Whether  the  courts  have  the  power  to  annul  the  acts 
of  the  Legislature  on  this  grotind,  or  whether  the 
provision  is  simply  directed  to  the  Legislature  to  gov- 
ern them  in  the  passage  of  laws,  and  to  the  courts 
in  inflicting  punishment  in  cases  where  the  punish- 
ment is  within  the  discretion  of  the  courts,  we  need 
not  now  determine.  We  are  aware  of  no  construction 
of  this  clause  by  our  courts.  But  we  hold,  that  in 
any  event  the  punishment  prescribed,  although  severe, 
more  so  than  in  other  kindred  ofieoses,  is  not  so 
cruel  and  unusual  as  to  authorize  the  courts  to  de- 
clare the  act  void,  even  if  we  could  do  so  in  any 
case. 

The  next  objection  -  is,  that  the  indictment  does  not 
charge  the  offense  defined  in  the  statute.  The  charge 
IB,  that  "  James  M.  Lasater  was,  on  the  18th  of 
October,  1876,  in  Coffee  county,  etc.,  guilty  of  turbu- 
lent and  riotous  conduct  within  and  about  a  hotel  in 
the  town  of  Manchester,  kept  by  one  Joel  Stower,  by 
then    and    there    quarrelling,   committing    assaults    and 
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batteries,  breaches  of  the  peace,  loud  noise  aDd  1 
upon  aaid  hotel."  It  is  argued  that  it  was  the  in- 
tention of  this  act  to  protect  hotel-keepers  and  others 
from  a  combination  of  several  jmrties  to  force  them- 
selves into  such  hotels,  etc.,  against  the  will  of  the 
proprietors.  This  was  probably  the  object  had  in 
view,  but  the  offense  is  defined  in  the  indictment  with 
more  particularity  than  in  the  act.  The  nature  of 
the  turbulent  and  riotous  conduct  prohibited  is  not 
defined  in  the  act.  It  is  argued  that  "  riotons  con- 
duct" has  reference  to  riot  at  the  common  law,  and 
therefore  cannot  be  committed  by  one  person ;  but 
the  language  is  a  right  of  action  given  against  any 
person  guilty  of  turbulent  or  riotous  conduct,  and  any 
person  found  guilty,  ete. 

We  know  of  uo  t«chnical  definition  of  "turbulent 
couduct"  that  renders  it  impossible  for  one  man  to 
be  guilty  of  turbulent  conduct,  and  if  the  ai^ument 
be  sound  as  to  riotous  conduct,  the  terms  turbulent 
or  riotous  conduct  is  used  in  the  alternative,  and  a 
charge   of  either   would   be   sufGcient. 

We  conclude,  that  while  this  act  seems  severe  as 
to  the  ordinary  cases  which  may  be  embraced  in  its 
provisions,  that  it  is  not  our  province  to  abrogate  it, 
and  that  the  indictment  charges  the  offense  defined  in 
the   statute    with   reasonable   certainty. 

The  judgment  quashing  the  indictment  must  be  re- 
versed  and    the   cause   remanded. 
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The  First  National  Bank  ok  Fayeti'Eville  v.   T). 
W.  Clark. 

Obsebs,  Aasignmeal  (^  daim,  0^/»  and  offfinn,  Gerlc  and  moeler. 
Where  a  clerk  and  maater  accepts  aa  order  on  him,  for  a  fund  (o  be 
collected  by  him,  on  condition  that  the  order  is  presented  on  the  daj 
the  notes  fall  due:  Held,  that  his  liability  depends  upon  the  pre- 
nentstion  of  the  order  at  that  time. 


FROM     LINCOLN. 


Appeal    from    the    Circuit     Court.       ,   Judge. 

No   counsel   marked. 

McFariahd,  J.,  delivered  the  opiniou  of  the   court. 

In  certain  causes  pending  in  the  chancerj  court  at 
Fayetteville,  an  order  was  made  directing  the  clerk 
End  maater  and  special  commissioner,  out  of  the  first 
iiuids  coming  to  his  hands  from  the  sale  of  the  lands 
in  the  cause,  to  pay  J,  W.  Newman  J 300,  with  in- 
terest from  the  date  of  the  order,  aa  part  of  the 
Cftuse,  first  retaining  a  sufHciency  to  pay  the  court 
costs.  On  the  17th  of  April,  1875,  J.  ^Y.  Newman 
drew  his  order,  addressed  to  J).  W.  Clark,  clerk  and 
special  commissioner,  directing  him  to  pay  the  amount 
■  to  the  First  National  Bank  of  Fayetteville.      The  or- 
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der  also  guaranteeing  the  payment  of  the  same  to  the 
bank  by  the  15th  of  April,  1876.  Upon  the  same 
day  this  order  was  presented  to  Clark,  and  he  en- 
dorsed  thereon   as   follows: 

"  I,  Davis  M.  Clark,  clerk  and  master,  will  pay 
the  above  amount  out  of  the  first  funds  that  come 
into  my  hands  out  of  the  funds  in  the  above  causes, 
when  the  same  is  paid  into  court,  aft«r  paying  all 
charges  on  said  fund  and  all  costs  according  to  de- 
crees, wheji  same  is  presented  foi-  payment,  on  day  the 
notes   become   due.  (Signed)  D.  W.  Clark," 

The  order  was  not  presented  for  payment  on  the 
day  the  notes  became  due.  The  order  was  given  by 
Newman  to  Woodward,  cashier  of  the  bank.  On  the 
11th  of  February,  1876,  having  forgotten  the  previous 
order  to  the  bank,  Newman  directed  the  money  to 
be  paid  to  E.  S.  Allen,  and  it  was  paid  accordingly. 
Before  doing  this,  having  some  uncertainty  in  his  mind 
as  to  the  matter,  Newman  asked  Woocl,  the  president 
of  the  bank,  if  he  had  transferred  him  the  fee.  Wood, 
understanding  this  enquiry  to  relate  to  a  trausfer  to 
him  personally,  and  not  knowing  of  the  transfer  to 
the  bank,  answered  in  the  negative.  This  satisfied 
Newman  that  he  had  not  jjreviously  transferred  it, 
aud  he  accordingly  directed  the  money  paid  to  Allen. 
Wood,  the  president  of  the  bank,  was  oue  of  the 
sureties  upon  the  land  notes  out  of  which  the  $300 
was  to  be  paid,  and  judgment  had  been  taken  against 
him.  Clark,  when  ordered  to  pay  the  money  to  Al- 
len, collected  it  from  Wood  for  the  purpose.  Under 
these    fects   the    bank,   by   its  action,   seeks   to    reoover 
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the    amount    of   the   order    from   Clark,   but    &iled    in 
the   action. 

The  order  of  KewmaD  transferred  his  right  in  the 
fund  to  the  bank.  As  between  them,  this  waa  com- 
plete. But  Clark  had  no  interest  in  the  matter — was 
a  mere  oflScer  of  court,  and  bound  only  to  pay  out 
the  fund  according  to  orders  and  decrees  in  the  ciuse. 
Had  there  been  an  order  or  decree  becoming  part  of 
the  record  directing  the  money  to  be  paid  to  the 
bank,  Clark's  payment  to  any  one  else  would  not  hav€ 
released  him.  But  he  was  not  bound  to  accept  this 
order,  and  any  acceptance  made  by  him  might  well 
be  accompanied  by  such  conditions  as  he  deemed 
necessary  for  his  own  protection.  Having  no  interest 
ia  the  matter,  his  promise  not  resting  on  any  consid- 
eration, the  law  of  banks  and  commercial  paper  would 
not  apply,  and  it  would  only  be  a  question  whether 
the  subsequent  payment  of  the  money  on  the  order  of 
Newman  to  another  party  was,  under  the  circum- 
stances, such  a  wrong  upon  the  part  of  Clark  as 
should  render  him  liable  to  the  bank  for  the  money. 
Although  Clark  had  notice  of  the  assignment,  he  was 
not  the  debtor,  but,  as  we  have  said,  merely  an  offi- 
cer of  court,  and  perhaps  knowing  the  danger  of  for- 
getting or  losing  sight  of  the  order  or  transfer,  he 
annexes  as  a  condition  upon  which  he  undertook  to 
see  that  the  money  waa  jiaid  on  this  order — (hat  it 
should  be  presented  on  the  day  these  land  notes  fell 
due.  Had  this  been  done,  he  might  have  protected 
himself.  We  do  not  bold  that  the  right  of  the  bank 
to  the   fund   as   against   INewman   depended   upon  a  pre- 
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sentatioD  for  payment  ou  that  day ;  but  under  the 
&cta  of  this  case,  the  right  of  the  bank  to  hold 
Clark  liable  for  having  paid  the  fund  to  the  wrong 
party   did   depend    upon   such    presentation. 

Such   was   the   opinion   of  the   circuit  judge,  and  his 
opinion   will    be   affirmed. 


W(X)DLIB    V.    ToWI,E8    AND    'WiFE. 

Homestead.  Debt  amlrarted  before  paeiage  of  lav.  SlatuU  of  limitaluma. 
HetP  promigr  after  paaage  of  laa.  The  statute  of  limit»tionB  operates 
orjy  to  bar  the  remedy  ;  a  new  promise,  therefore,  in  not  the  HubstaD- 
tive  cauue  of  action,  but  the  original  debt.  Hence,  under  the  act  of 
1870,  a  homestead  in  not  exempt  from  the  payment  of  a  debt  con- 
tracted befoi'e  its  passage,  although  the  bar  of  the  statute  had  been 
completed,  if  the  new  promise  in  made  siihteqiieitlly  thereto. 
Cases  cited;     7  Yer,  .i«;  4  Yer.,  74;  !)  Yer.,  I!3;  2  Swan,  -il.t. 


FItOM     WARRES. 


Appeal    from    the   Chancery   Court.       A.  S.  Marks, 
Chancellor.  * 

Jones  &  Lind   for   complainant. 

W,  V.  Whitson  and  Jas.  S.  Barton  for  defendant. 
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Deadebick,  C.  J.,  delivered  the  opinion  of  tlie  court. 

In  1866,  and  before  the  passage  of  the  homestead 
law,  the  defendant  owed  the  complainant  a  debt  evi- 
denced by  note.  In  1872  he  promised  to  pay  this 
note.  After  this  promise  was  made  and  more  than 
six  years  after  the  note  fell  due,,  suit  was  brought 
npon   its   face   and  judgment   recovered. 

The  defendant  insists  that  conceding  that  the  prom- 
ise proved  is  sufficient  to  avoid  the  bar  of  the  statute 
of  limitation,  that  such  promise  is  a  new  cause  of 
action,  and  as  it  was  made  subsequently  to  the  passage 
of  the  homestead  law,  that  he  is  entitled  to  have  ex- 
empted from  the  judgment  the  homestead  under  the 
act  of  1870,  It  is  true  that  the  promise  to  pay  a 
debt  barred  by  the  statute  of  limitation  Js  often  spoken 
of  in  the  books  as  giving  a  new  cause  of  action,  and 
it  has  been  said  that  the  action  must  be  on  tlie  new 
promise.       6   McLean,   189. 

So  it  has  been  said  by  this  court  that  a  claim 
barred  by  the  statute  is  deemed  in  law  extinguished 
and  discharged,  and  that  the  new  promise  is  no  con- 
tinuation of  the  old  contract,  although  such  original 
contract  furnished  a  sufficient  consideration  for  the  new 
agreement.  Belote  v.  Wayne,  7  Yer.,  543,  citing  Bell 
V.  Moi'rison,  1  Peters,  351,  If  a  debt  is  extinguished 
and  discharged  by  the  bar  of  the  statute,  and  the 
promise  to  pay  it  is  a  new  and  substantive  ciiuse  of 
action,  it  would  seem  logically  to  follow  that  the  ac- 
tion should  be  brought  upon  the  new  cause,  or  the 
promise  to  pay,  and  not  upon  the  extinguished  and 
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discharged  debt.  But  this  court  has  also  held  that 
in  personal  actions  to  enforce  executory  contracts  the 
statute  of  liniitationa  only  operates  as  a  bar  upon  the 
remedy,  and  from  this  deducts  the  conclusion,  that  a 
distinct  and  unequivocal  acknowledgment  will  revive 
the   debt.       7    Yer.,   74. 

It  would  perh^s  hove  been  more  accurale  to  say, 
such  acknowledgment  would  revive  or  restore  the  rem- 
edy. The  debt  was  not  extinguished,  but  the  remedy 
was  lost  by  the  operation  of  the  statute.  But  in  the 
later  cases  this  court  has  held  that  in  personal  actions 
U)X)n  contracts,  the  statute  of  limitations  bar  th« 
remedy   only   and   do   not   extinguish   the   debt. 

In  one  case  Judge  Reese,  in  referring  to  the  use 
of  the  words  "extinguishment,"  and  "extinction,"  aa 
employed  by  Justice  Story  in  reference  to  claims  barred 
by  the  statute,  says  "  it  is  believed  that  the  learned 
judge  means  total  extinction  of  the  remedy  only,"  and 
adds,  that  perhaps  in  every  instance  where  the  law 
creates  a  bar  it  acts  upon  the  remedy;  the  party 
himself  extinguislies  the  debt.  9  Yer.,  63-4.  And 
Judge  McKiuney  says,  in  a  still  more  recent  case: 
*'  A  statute  of  limitaaions  in  the  nature  of  a  negative 
prescription  applies  not  to  the  right,  but  merely  to 
the  remedy.  The  debt  is  not  extinguished,  nor  the 
right  destroy cil,  and  henee  upon  the  express  promise 
or  admission  of  the  debtor,  the  payment  of  the  debt 
may   be   afterwards   enforced."       2  Swan,   513. 

In  a  number  of  cases  cited  in  note  to  section  441, 
of  2  Gr.  Ev.,  the  rule  in  Massachusetts  and  New 
York  is  stated  to  be  that  the  new  promise  by  whioh 
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a  debt  is  taken  out  of  the  operatioD  of  the  statute  of 
limitatioDS,  does  not  create  a  new  and  substantive 
cause  of  action,  but  operates  only  as  a  waiver  of  a 
defense  to  an  action  on  tlie  old  promise  and  the  re- 
moval of  the  bar  of  the  statute;  this  is  the  original 
debt  which  constitutes  the  ground  of  action  and  forms 
the   basia   of  the   jiayments. 

It  is  upon  this  theory  and  principle  that  suits  are 
instituted  and  conducted  upon  debts  prima  facie  barred. 
The  mode  of  proceeding  in  our  courts  is  to  institute 
an  action  of  debt  upon  a  not«,  although  ui>on  its  face 
it  appears  to  have  fallen  due  more  than  six  years 
before  the  suit  is  commenced.  This  note  is  declared 
upon  and  made  profert  of  by  the  declaration.  If  the 
defendant  plead  the  statute  of  six  years  it  is  a  good 
defense,  and  defeats  the  recovery.  If,  however,  it  is 
replied  that  uithin  six  years  before  suit  began  the 
defendant  promised  to  \>a.y  the  not«  sued  on,  and  this 
replication  is  proved,  the  plaintiff  obtains  judgment, 
not  upon  the  new  promise,  but  u|K)n  thp  note  with 
interest   from    the   time   it   fell   duo. 

So  it  ap|)ears  the  plaintiff  sues  and  recovers  upon 
the  note,  and  it  is  this  note  which  determines  the 
extent  of  defendant's  liability,  and  the  new  promise  or 
acknowledgment  within  six  years  had  only  the  o^rera- 
tiou  of  defeating  the  effeft  of  the  plea  of  the  statute, 
2  Gr.  Ev.,  sec,  441.  The  new  promise  relieves  the 
old  debt  from  the  o^Kration  of  the  statute,  and  the 
statute  no  longer  constitutes  a  defense  to  recovery 
upon  it.  We  have  repeatedly  held  that  if  a  debt 
was    contracted    before    the    passage  of    the    homestead 
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law,  and  after  its  passage  a  new  note  is  taken  for  the 
debt,  the  homestead  would  not  be  exempt  from  an 
execution  issued  upon  a  judgment  obtained  upon  suc^ 
new  note.  Yet  in  such  a  case  the  debt  for  which 
the  new  note  was  executed  would  be  extinguished, 
but  the  consideration  for  the  new  note  was  the  ante- 
cedent or  old  debt. 

So  in  this  ease,  although  it  should  be  admitted 
that  the  new  promise  is  a  new  cause  of  action,  as  in 
the  case  of  the  new  note  for  the  old  debt,  all  the 
cases  and  authorities  hold  that  the  barred  debt  ia  a 
sufficient  consideration  for  the  new  promise  to  pay  it, 
and  even  in  this  aspect  the  homestead  would  be  lia- 
ble. But  we  are  of  opinion  that  the  new  promise  is 
not  the  ground  of  action,  but  that  the  effect  ia  to 
restore  the  remedy  upon  the  original  debt,  and  that 
this  original  debt  is  the  foundation  of  the  action  and 
the   basis   of  the  judgment. 

It  results,  from  the  foregoing  opinion  that  the  chan- 
cellor's decree  should  be  reversed. 
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Jaues  Stovall  V.  The  State. 

Fleadinq  AIIT>  FoAcncE.  Baitardi/.  De^ndanl  nol  entUied  lo  the  bene/lc 
of  rtoMOTiabU  djnibt,  BEutard^  cbbcb  are  in  the  nature  of  civil  ledrcea, 
although  the  form  of  antoroing  the  remedy  ia  by  a  State  proceeding, 
KotTithstanding  this  fact,  the  defendant  ia  not  entitled  to  the  benefit 
of  the  doctrine  of  reaeeuable  donbt,  applicable  Id  criminal  cases. 
Case  cited :    O'Neal  v.  The  Stale,  2  Sneed. 


PKOM  FBANKLIN. 


Appeal  from  the  Circuit  Court.  J.  W.  Williams, 
Judge. 

Attobhey-Genebal  for  the  State. 

Jno.  Simmons  for  defendaut. 

McFablakd,  J.,  delivered  the  opiuioD  of  the  court. 

This  is  a  bastardy  proceeding.  The  proof  ia  dis- 
gusting in  its  details  and  very  conflicting,  but  the 
jury  have  settled  the  conflict  and  we  bow  to  their 
superior   wisdom   on   questions  of  this   character. 

The  only  question  is,  whether  the  court  was  cor- 
rect in  holding  that  the  defendant  was  not  entitled 
to  the  benefit  of  the  doctrine  of  reasonable  doubt,  ap- 
plicable in  criminal  cases. 

The  proceeding  is  in  the  name  of  the  State,  but 
in  the  language  of  Judge  Caruthers,  delivering  the 
opinion  of  the  court  in  the  case  of  James  O'Neal  v. 
Ihe  State,  2  Sneed,   "these   contests  are  in  their  nature. 
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under  our  laws,  between  the  mother  and  the  reputed 
&tber  of  the  unfortunate  bastard  for  the  support  of 
the  fruit  of  their  mutual  crime,"  aud  in  that  case  it 
was  held  that  under  the  statute  giving  to  either  party 
the  right  to  appeal  the  mother  might  appeal,  although 
in   the   record   she   was   not   the   party. 

We  may  add,  that  the  effect  of  a  judgment  against 
the  defendant  is  not  to  punish  him  for  the  commis- 
sion of  a  crime,  but  to  compel  him  to  pay  the  neces- 
sary sums  to  aid  the  mother  to  support  the  child  and 
prevent  it  becoming  a  county  charge.  It  is  in  the 
nature  of  civil  redress,  although  the  form  of  enforcing 
the  remedy  is  by  a  State  proceeding,  and  the  judg- 
ment  is   enforced   by   imprisonment. 

The  affidavit  of  the  mother  is  conclusive  and  makes 
OHt  the  case  without  more,  unless  the  defendant  upon 
oeth  deny  his  guilt  in  the  form  prescribed  by  the 
Btotute. 

"We  think,  when  the  issue  is  made  up,  it  is  to  be 
dstermined    by   the   weight  of   proof,   as   in   civil   cases. 

Affirm   the  judgment. 
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Henry  Greoory,  Adm'r,  v.  W.  W.  Ross,  Adm'r. 

ILLS  AND  NoT^  Tide.  Evideiux.  The  title  to  a  proatUeor;  note  msy 
be  pai-sed  without  delivery  o!  the  note.  Evidence  was  pennitted  to 
go  to  the  jury,  tending  to  show  a  transfer  of  the  note,  which  was  sup- 
posed to  be  desttoyed  by  fire,  with  instructioiiB  Irom  the  judge  that 
they  were  only  to  consider  il  ns  showing  a  transfer  of  the  not«,  and 
not  the  fact  of  its  existenoe;  h^  not  to  be  error. 


FROM    BUTHBBFORD. 


Appeal  from  the  Circuit  Court.  W.  H,  WlLLiAM- 
BON,  Judge. 

C.  A,  Sheape  for  Gregory. 

Palmer  &  Richardson   for   defendants. 

Dbaderick,  C,  J.,  delivered  the  opiiiiou  of  the  court. 

This  action  was  brought  by  W.  W.  Ross,  adminis- 
trator of  Felix  G.  Ross,  deceased,  for  the  use  of  Al- 
fred Ross,  against  Henry  Gregory,  administrator  of 
James  Buchanan,  deceased,  upon  a  lost  note  for  $1,200, 
as   alleged   in   the   declaratiou   and   affidavit. 

Three  pleas  were  set  up  and  relied  upon  in  de- 
fensci  of  the  action:  first,  the  plea  of  non  eat  factum; 
aecoodly,  the  plea  of  non  asaignamt,  and  thirdly,  the  plea 
of  nil  debit.  Issue  was  taken  upon  each  of  said  pleas, 
aod   there   was   a   verdict    for    plaintiff,    which    was   set 
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aside,  and  subsequently  another  verdict  in  fiivor  of 
plaiQtifF,  and  a  new  trial  being  refused,  the  defendant 
has   appealed   in   error   to    this   court. 

There  was  testimony  (o  the  execution  of  the  note 
by  Buchanan,  which  was  satisfactory  to  the  jury  and 
which  was  sufficient  to  warrant  their  verdict  upon  the 
plea  of  non  at  factum.  Upon  the  plea  of  non-asMgn- 
avil,  it  is  earnestly  contended  for  the  defendant  below 
that  the  evidence  is  not  aufficieut  to  sustain  the  ver- 
dict. There  was  no  written  assignment  or  manual 
delivery. 

The  note,  as  it  appears  from  plaintiff's  evidence, 
was  executed  by  Buchanan  in  February,  1861,  to  Felix 
G.  Ross,  who  died  in  November,  1862.  Shortly  be- 
fore his  death,  his  brother  Alfred  being  his  security 
on  a  note  to  Boring,  Felix,  as  W.  W,  Ross  testifies, 
endorsed  the  note  of  Buchanan  to  Alfred,  W.  W. 
Boss  further  stated:  "The  note  was  not  present  when 
the  transfer  was  made.  Felix  G.  Boss  told  Alfred  he  ^ 
would  give  him  (Alfred)  the  Buchanan  note,  which 
was  at  his  house,  to  pay  the  Boring  debt,  Alfred  be- 
ing security  on  the  same,  and  told  Alfred  to  go  and 
get  it."  Mrs.  F.  G.  Ross  was  to  meet  him  at  the 
house  and  deliver  it  to  him.  Alfred  went  and  Mra. 
Ross  failed  to  meet  him.  The  note  was  not  at  the 
house  where  F.  G.  Ross  then  was  and  Confined  by 
sickness.  No  writing  was  done.  Soon  after  this  the 
house  of  F.  G.  Ross  was  burned  and  many  of  his 
papers   destroyed. 

His  administrator  made  search  and  was  unable  to 
find  the  note,  and  made  affidavit  accordingly.      Alfred 
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did  afterwards  pay  the  Boring  note,  which  was  for 
the  same  amount  of  the  Buchanan  note.  The  con- 
versation between  Peter  G.  and  Alfred  Ross,  as  above 
detailed,  was  objected  to  by  defendant  and  admitted 
by  the  court,  with  instruction  that  the  converftation 
might  go  to  the  jury  as  evidence  only  of  the  transfer 
of  the  note,  under  the  plea  of  twn-aesignavit,  but 
that  it  could  not  be  looked  to  for  the  purpose  of 
showing  the  execution  of  the  note  or  in  corroboration 
of  the  evidence  of  its  execution.  The  objection  to 
the  foregoing  evidence  as  to  the  transfer  of  Buchanan's 
note  to  Alfred  Ross  is,  that  it  necessarily  assumes  that 
there  was  aucb  a  note  in  existence,  and  that  the  ex- 
istence of  the  note  could  not  be  proved  by  the  dec- 
larations of  Felix  G.  Ross,  deceased.  But  the  jury 
were  distinctly  cautioned  that  the  evidence  must  not 
be  looked  to  by  them  for  the  purpose  of  establishing 
the  existence  of  the  note;  that  it  was  admissible  only 
for  the  purpose  of  showing  the  transfer  of  the  note — 
and  for  this  purpose  it  was  admissible,  and  the  plain- 
tiff was  entitled  to  establish  the  transfer  by  any  com- 
petent evidence — and  there  was  no  error  in  admitting 
the  evidence,  when  accompanied  with  the  clear  and 
explicit  instructions  of  the  court  for  what  purpose 
only  it  could  be  looked  to.  The  jury  were  instructed 
that  the  execution  of  the  note  must  be  established  by 
independent  and  different  evidence  from  that  which 
was  admitted  merely  to  establish  the  transfer  of  the 
note.  The  jury  certainly  understood  these  instructions 
of  the  court,  and  we  cannot  assume  that  they  acted 
in   violation   of  them.       On  the   contrary,  the   presump- 
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tioii  is  that  they  followed  them,  especially  as  we  find 
in  the  record  evidence  siifficieot  to  sustain  their  ver- 
dict, outside  of  that  which  was  objected  to,  on  the 
issue   as   to   the   execution   of  the   note. 

But  it  is  further  argued,  as  there  was  neither  an 
actual  delivery  nor  written  assignment  of  the  note, 
that  there  is  no  sufficient  evidence  of  any  transfer  of 
it   to   plaintiff. 

The  usual  mode  is  to  transfer  by  written  assign- 
ment or  actual  delivery,  such  instruments.  In  2  Pars. 
on  Notes  and  Bills,  52,  it  is  said  in  case  of  a  note, 
if  possession  can  be  delivered  it  should  be,  but  that 
there  is  no  reason  why  the  general  rules  respecting 
transfer  of  possession  relating  to  the  taw  of  sales 
should  not  govern.  The  retaining  of  possession  by  a 
vendor  is  a  circumstance  of  suspicion,  but  is  open  to 
explanation. 

So  in  Hilliard  on  Sales,  42,  it  is  said  that  a  per- 
son may  become  equitably  entitled  to  the  benefit  of  a 
contract  without  any  formal  assignment  or  transfer  by 
delivery. 

In  his  chaise  to  the  jury  the  court  again  expressly 
charges  them  that  they  cannot  look  to  the  evidence 
admitted  as  to  the  transfer  of  the  note,  upon  the 
qnestion  of  its  existence,  and  correctly  instructs  them 
as  to  the  quantum  and  character  of  evidence  necessary 
to  sustain  plaintiff's  claim  upon  a  lost  nste  under  the 
plea   of  noji    est  factum.. 

The  court  further  instructed  the  jury,  that  if  F. 
G.  Ross  gave  tlie  note  to  Alfred  Ross  for  the  express 
consideration  that  he  (Alfred)  would  pay  the  Boring  note. 
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Upon  which  Alfred  was  security  for  F.  G.  Ross,  such 
agreement  would  pass  the  title  to  Alfred  without  ac- 
toal  delivery;  that  it  would  be  a  valid  contract  be- 
tween the  parties.  But  if  the  agreement  was  that 
Alfred  would  at  some  future  time  pay  the  Boring 
note,  and  F.  G.  Ross  was  then  to  transfer  the  note, 
or  if  he  promised  to  let  him  have  the  Boring  note 
as  collateral  security,  the  title  would  not  pass.  We 
are  of  opinion,  that  the  foregoing  instructions  were  in 
all  respects  correct,  and  fairly  presented  to  the  jury 
the  controlling  questions  raised  by  the  evidence,  and 
that  the  conclusions  of  the  jury  upon  the  several  ques- 
tions thus  submitted  to  them,  are  sustained  by  the 
evidence. 

Upon  the  whole  case  we  are  of  opinion  that  there 
is  no  error  in  the  record.  The  judgment  will  be 
affirmed. 

Judge  TuBNEY  was  incomjietent,  and  did  not  sit  in 
the   case. 
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W.  E.  Beadles  and  Wipe  v.  J.  C.  &  S.  M.  Alexavdeb. 

I.'.Wtli..     Evidence.    It  ie  admissible  to  prove  the  «tiUement  of  the  teBt»> 
tor  that  ha  sigDed  the  will  in  the  presence  of  the  subacribing  wittueeea. 

2.  Same.    Eiiderux.    Ad  of  1869-70  amtirued.    Under  the  act  of  1869-70, 

T.  &  S.  Code,  sec.  3S13,  a,b,e,d,  the  deviseeB  and  legatees  under  the 
will  are  competent  witnesxes  to  prove  the  declarations  of  the  testator. 

3.  Same.      Evidmix.     Premanption.      When  the  fact  that  the  signature  of 

the  Hubgcribing  witneasea  are  genuine  ia  established,  and  nothing  else 
appeare,  the  presumption  that  the  attestation  was  in  the  presence  of 
the  testator  is  conclusive.  But  if  there  be  poaidve  teetimon;  on  the 
subject  b;  the  subsceibing  witnesses  or  otherwise,  it  then  becomes  a 
question  for  the  jut?  to  settle  upon  all  the  evidence. 


FBOM   WIlaON. 


Appeal  from  the  Circuit  Court.  W,  H,  Widliam- 
HON,   Judge, 

Jordan  &  Jas.  F.  Stokes   for   plaintiff. 

Tabvbr  &  GoLLADAY  and  B.  T.  Tanner  for  <le- 
fendant. 

McFabland,  J.,  delivered  the  opinion   of  the  court. 

This  issue  dew^avU  vel  non,  was  made  up  to  test 
the  will  of  John  Alexander,  It  contains  a  devise  of 
lands,  and  the  question  was,  whether  it  was  duly  ex- 
ecuted in  the  presence  of  two  subscribing  witnesses, 
as  lequired  by  the  statute.  The  paper  was  produced 
and  the  names  of  A.  A.  Massey  and  John  W,  Jacobs 
appear   as    subscribing    witnesses.       It   was  proven   that 


DECEMBER  TERM,  1877. 


Beadlea  v.  Alexander. 


Massey  was  dead  and  that  his  signature  was  genuine. 
Jacobs  was  introduced  as  a  witness,  and  he  testified 
that  his  signature  was  genuine,  but  he  gives  it  as  his 
best  recollection  that  the  testator  was  not  present  when 
l}e  signed  the  will  as  witness.  He  says  the  will  was 
brought  to  a  certain  beech  log  school-house  where  he 
was  teaching  school,  by  James  Simms,  and  at  the 
request  of  Simms,  he  (Jacobs)  and  Massey,  signed  it 
as  witnesses,  but  according  to  his  recollection  the  tes- 
tator  was   not   present. 

The  proponents  thereupon  undertook  to  establish 
by  other  testimony,  that  the  testator  was  in  fact  pre- 
sent at  the  time.  Here  was  proof  to  show  that 
Simms,  who  had  since  died,  had  testified  on  a  former 
trial  that  he  wrote  the  will  but  was  not  present  when 
it  was  executed.  Several  witnesses  proved  statements 
of  the  testator  to  the  effect  that  Simms  had  written 
the  will  and  that  he  himself  had  taken  it  to  the  beech 
log  school-house  and  there  executed  it  in  the  presence 
of  Massey  and  Jacobs,  who  witnessed  it  at  bis  request. 
These  statements  of  the  testator  were  objected  to,  and 
the  question  is,  were  they  properly  admitted  ?  After 
oarefnl  consideration  we  are  of  opinion  they  were. 
It  is  true  it  is  laid  down  in  Kedfield  on  Wills,  as 
the  result  of  the  authorities,  that  statements  of  the 
testator,  not  parts  of  the  rea  geatce  and  not  showing 
the  state  of  the  testator's  mind,  but  statements  intro- 
duced merely  to  establish  a  particular  &ct  by  the  force 
of  the  admission,  are  hearsay  testimony  and  not  ad- 
missible. 

But  a    prima   /aoU    case   arises   upon   proof   of   the 
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handwritmg  of  the  subscribing  witnesses,  aad  it  is 
conceded  that  when  the  subscribing  witnesses  fails  to 
prove  the  due  execution  of  the  will  by  the  testator, 
that  they  may  be  contradicted  or  impeached  and  the 
fact  established  by  other  testimony.  The  statements 
of  the  testator  to  this  direct  point  do  but  moat 
strongly  establish  the  iact.  They  do  not  stand  as 
mere  hearsay  declarations  of  other  parties.  They  are 
the  declarations  of  the  testator  as  to  his  own  acts, 
and  about  which  he  must  certainly  know,  and  in 
general  he  has  no  motive  to  speak  falsely,  and  both 
parties  claim  under  him,  one  as  devisee  or  legatee, 
the  other  as  distributee  and  heir.  His  declarations 
are  not  introduced  to  establish  the  particular  feet,  by 
force  of  the  admission  or  statements  alone,  but  for  the 
purpose  of  corrot)orating  and  supporting  the  presump- 
tion arising  ftoia  the  fiict  that  the  wilt  bears  the  gen-' 
nine  signatures  of  two  competent  subscribing  witnesses, 
and  to  contradict  the  testimony  of  the  witness  who,  al- 
though he  admits  his  signature,  yet  denies  the  testator's 
presence.  It  was  held  in  Xorth  Carolina  in  three  cases, 
tliat  the  statements  of  the  testator  are  admissible  gen- 
erally, not  merely  as  parts  of  the  res  ffende  or  as  show- 
ing the  state  of  the  testator's  mind,  but  because  they 
are  the  declaration  of  the  only  party  having  a  vested 
interest  to  declare  the  whole  truth,  where  all  made 
the  will  and  all  could  destroy  it,  and  in  either  case 
the  rights  of  no  one  else  was  affected.  See  RmI  v. 
lied,  1  Hawk.,  248;  Howell  v.  Sardm,  3  Dev.  & 
Bat.,   442,   and   Hester   v.   Hester,   4   Dev.  &   Bat.,    248. 
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We  hold  that  the  circuit  judge  did  uot  err  on  this 
question. 

The  next  question  ia,  whether  the  devisees  and 
legatees  under  the  will  were  competent  witnesses  to 
prove  declarations  of  the  testator.  It  is  not  insisted 
that  our  recent  legislation*  makes  them  competent  sub- 
scribing witnesses.  The  law  as  to  subscribing  witnesses 
remains  as  before,  but  the  question  is,  may  they  be 
examined  as  other  witnesses.  This  depends  upon  the 
construction  of  the  act  of  1869-70,  T.  &  S.  Statutes, 
sec.  3813,  a,  b,  c,  d.  The  first  section  enacts  that  in 
all  civil  courts  no  person  shall  be  incompetent  to  tes- 
tify because  he  or  she  is  a  i)arty  or  interested  in  the 
issue  to  be  tried.  The  exception  is  in  the  next  sec- 
tion, as  follows:  "In  actions  or  proceedings  by  or 
against  executors,  administrators  or  guardians,  in  which 
judgments  may  be  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against  the  other  as 
to  the  transaction  with  or  statement  by  the  testator's 
intestate  or  ward,  unlass  called  to  testify  by  the  op- 
posite party,  or  required  to  testify  thereto  by  the 
court." 

We  hold  that  this  case  does  not  come  within  the 
exception;  that  it  b  not  an  action  by  the  executor, 
in  which  judgment  could  be  rendered  for  or  against 
him  in  the  sense  of  the  above  statute,  bnt  is  a  contest 
between  the  devisees  and  legatees  on  the  one  side,  and 
the  heirs  and  distributees  on  the  other,  and  that  the 
witnesses  were  comjKstent,  and  the  court,  therefore,  did 
not   err   in   admitting   tbem.  ' 

The   spirit   and     meaning    of    the    above    statute    is, 
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that  in  a  suit  between  the  estate  of  a  deceased  person 
and  a  living  party,  that  the  latter  shall  not  be  allowed 
to  give  his  version  of  the  transactions  with  or  con- 
versations of  the  deceased,  whose  lips  are  closed.  This 
in  principle  does  not  apply  to  the  present  case,  where 
both  the  devisees  and  heirs  *are  living  and  compelled 
to   testify    for   themselves. 

In  his  Honor's  charge  to  the  jury  there  are  cer- 
tain passages  excepted  to,  as  follows :  If  this  witness, 
Jacobs,  says  that  he  signed  the  paper  as  a  witness, 
then  the  law  presumes  that  he  did  so  at  the  request 
of  the  testator  in  his  presence ;  if  he  says  he  signed 
the  paper  not  in  the  presence  of  the  testator  and  at 
his  request,  this  will  weaken  the  presumption  as  to 
him;  and  if  he  says  that  he  and  Massey  both  signed, 
but  not  in  the  presence  of  the  testator  and  at  his 
request,  that  will  weaken  the  presumption  that  arises 
from  the  proof  of  Massey's  handwriting  as  well  as  his 
own,  and  then  presumption  will  be  affected  and  weak- 
ened in  proportion  to  the  value  and  weight  of  the 
testimony  of  Jacobs.  If  Jacobs  admits  his  handwrit- 
ing but  denies  that  he  attested  the  paper  in  the  pre- 
sence of  the  testator  and  at  his  request,  this  conflict 
between  his  testimony  before  you  and  the  presumption 
firom  proof  or  admLssion  of  his  handwriting  will  affect 
his  credibility  as  a  witness,  and  diminish  the  value  of 
his   testimony. 

The  court  then  proceeds  to  instruct  the  jury,  that 
the  plaintiff,  as  to  Jacobs,  is  not  bound  by  the  rule 
that   a   party   cannot   impeach   his   own    witness. 

We  think   the   above    extract   of    the   charge   is   too 
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atroDg  in  this,  that  it  conveys  the  idea  that  the  pre- 
sumption of  law  that  the  testator  was  present  when 
the  will  was  inspected,  which  arose  upon  the  admis- 
sion of  Jaoohs  that  his  signature  was  genuine,  was 
still  controlling,  notwithstanding  Jacobs'  testimony  u{)on 
the  subject;  that  Jacobs'  testimony  only  weakened  the 
presumption,  and  as  he  testified  to  a  fact,  contrary'  to 
the  presumption  of  law,  that  his  credibility  was  thereby 
affected. 

It  is  only  in  the  absence  of  positive  testimony  on 
tiie  subject  that  the  presumption  of  law  is  controlling. 
When  the  fact  that  the  signatures  of  the  subscribing 
witnesses  are  genuine  is  established  and  nothing  else 
appears,  the  presumption  that  the  attestation  was  made 
in  the  presence  of  the  testator  is  conclusive;  but  if 
there  be  positive  testimony  on  the  subject  by  the 
subscribing  witness  or  otherwise,  it  then  becomes  a 
question  for  the  jury  t<>  settle  upon  the  evidence. 
And  while  the  jury  may  take  into  consideration  the 
improbability  that  a  witness  would  attest  the  will  in 
the  absence  of  the  testator,  we  are  not  prepared  to 
say  that  the  fact  that  witness  proves  that  he  did  sign 
his  name  in  the  absence  of  the  testator,  goes  to  im- 
peach his  credit  ami  to  show  that  he  was  unworthy 
of  belief.  The  credit  due  the  witness  should  l)e  left 
to   the  jury   to   determine,   as   in   all   other   cases. 

For   this   error    the    judgment     should     be'    reversed 
and   a   new   trial   awarded. 
39— VOL.  9. 


NASHVILLE : 

Ayrnett'e.  EdmondsoD. 


H.  H.  Ayhnett,  Clerk,  etc.,  v.  E.  Edmuhdbon,  Trustee. 

Ugbcoaiit'u  Tax.  lUerehani.  TriitUe  to  seU.  A  trustee  to  whom  goods 
are  assigned,  and  who  Belln  them  from  the  store,  bat  without  replen- 
ishing  the  stock,  is  not  a  merchant,  nitliin  the  meanioK  of  the  \am, 
so  ne  lo  be  bound  ti>  take  out  license  or  pay  tax  in  order  to  iell  th* 


FROM    UILE8. 


Appeal  trom  the  Circuit  Court,  Jso.  \.  Whioht, 
Special   Judge. 

Heiskei.i,   for   plaintiff. 

J.  &  W.  H.  McCoi.i.rM    for   defendaut. 

Deadkrk'K,  C.  J.,  delivered  the  opinion  of  the  court. 

Ayrnett,  the  clerk  of  the  county  court  of  Giles 
«ounty,  insii^ts  that  Edmnndson,  trustee  of  Brown,  ia 
liable  for  a  merchant's  tax,  and  they,  upon  au  agreed 
state  of  fucts,  submitted  the  question  to  the  Hod.  John 
V.  Wright,  circuit  judge,  who  decided  in  fiivor  of 
defendant,   and    Ayrnctt   has   appealed    to   this   court. 

The  facts  are,  that  J.  R.  C.  Brown  was  a  mer- 
chant in  Pulaski,  February  19,  1877,  and  then  engaged 
in  selling  dry  goods,  groceries,  etc.;  on  that  day  he 
assigned  all  his  stock  of  merchaudise  to  Edmundson, 
as  trustee,  to  sell  the  same  and  pay  on  debts  due 
from   Brown. 
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No  authority  was  given  to  the  trustee  to  repleoiidi 
the  stock,  but  he  was  directed  by  the  deed  to  sell  aa 
rapidly  as  he  could  and  pay  over  the  proceeds  to 
creditors.  The  trustee  took  possession  of  the  goods 
in  the  house  in  which  Brown  had  kept  them,  and  has 
been  selling  them  at  private  sale  for  cash,  and  has 
added  nothing  to  the  stock.  Brown's  taxes  were  paid 
up   to   the   time   he   made   liis   assignment. 

In  this  case  Edmundson  is  a  trustee,  to  whom  a 
failing  debtor,  for  the  benefit  of  his  creditors,  has 
made  an  assignment.  Amongst  the  property  assigned 
is  a  stock  of  goods.  While  he  was  trading  and  deal- 
ing in  dry  goods  and  groceries,  Brown  was  a  mer- 
chant, within  the  meaning  of  the  law,  but  upon  hie 
assignment  be  ceased  to  be  a  merchant ;  nor  did  the 
transfer  to  Edmondson  of  the  stock  of  goods,  charged 
with  the  trust  of  turning  them  into  money  to  pay 
debts,  make  him  a  merchant  within  the  meaning  of 
the  law,  so  as  to  be  bound  to  take  out  license  or 
pay  tax  before  he  can  sell  the  assigned  property. 
The  trading  and  dealing  in  goods,  wares  and  mer- 
chandise imply  not  only  selling  but  buying  to  ^11, 
as   an   avocation    or   business. 

This  is  very  different  from  undertaking,  as  a  trus- 
tee, to  convert  an  iniiolveiif  debtor's  assigned  eSccts 
into  money  for  the  benefit  of  his  creditors.  A  trustee 
in  such  a  case  is  not  a  merchant,  or  liable  to  be 
taxed  as  such,  and  it  makes  no  difference  whether  the 
effects  assigned  are  go  oils,  wares  and  merchandise,  or 
any   other   projwrty. 

The  judgment   will   be   afHrmed. 


NASHVILLE : 


Wade  V.  Wmde. 


Violet  L.  Wade,  by  next  frieud,  v.  L.  B.  Wade  a  al. 

HoMZBTEAD.       Pomemim.       Keating  unt  land,  or  farming  it  Qpon  Bharea 
without  lifing  upon  any  part  of  it,  thongb  reBJdiiig  ia  a  hooae  adjoiD- 
ing  the  name,  is  not  a  poHFewioD  of  xaid  land  aH  a  bomegtead,  and 
doee  not  give  the  homeidead  right. 
Code  cited:    Sec.  2114a. 


FROM    RUTHBBFOKD. 


Appeal  from  the  Chancery  Co  art.  A.  8.  Marks, 
Oumcellor. 

E.    D,   Hancck^k    for   complainant. 

AvBNT  &  Childress   for   derendants. 

Deadbrick,  C.  J.,  delivered  the  opinion  of  the  court. 

In  March,  1874,  defendant,  L.  B.  Wade,  made  a 
deed  in  trust,  conveying  a  tract  of  211  acres  of  land 
in  Rutherford  county,  to  secure  certain  creditors  named 
in  the  deed.  The  wife  did  not  unite  in  the  oonvey- 
tnce. 

The  trustee  was  about  to  sell  the  land  acoording 
to  the  terms  of  the  deed,  when  complainant,  the  wife 
of  defendant,  L.  B.  Wade,  filed  her  bill  to  enjoin  the 
Bale  and  have  her  right  or  her  husband's  to  a  home- 
stead in   the   land   declared   and   established. 
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The  bill  shows  that  there  was  no  dwell  ing-hooBQ 
upon  the  211  acres,  and  that  the  complainaat  and  her 
husband  never  in  bet  lived  upon  the  land,  but  at 
the  time  of  the  execution  of  the  trust  deed  and  ever 
since,  they  lived  upon  a  lot  and  in  a  house  adjoin- 
ing the  211  acre  tract,  belonging  to  the  sister  of  de- 
fendant, L.  B.  Wade ;  that  the  211  acre  tract  was 
rented  or  farmed  upon  the  shares,  said  L.  B.  furnish- 
ing horses,  etc.,  and  taking  part  of  the  products  of 
the    land. 

The  defendants  demurred  to  the  bill,  upon  the 
ground  that  the  &ctfl  stated  did  not  authorize  the  re- 
lief prayed  for.  The  chancellor  sustained  the  demurrer, 
and  complainant  appealed. 

The  Code,  section  2114a,  provides  tbat  a  homestead 
in  the  possession  of  the  head  of  a  &mUy,  etc.,  to  the 
value  of  $1,000,  shall  be  exempt  from  sale  under  legal 
process,  and  shall  not  l>e  alienated  by  the  husband 
without  the   consent  of  the   wife. 

But  the  211  acres  conveyed  by  the  husband  waa 
never  in  hie  possession,  as  a  homestead.  He  did  not 
occupy  it  as  a  home,  and  the  renting  it  out  without 
living  upon  any  part  of  it,  cannot  confer  the  right 
secured  by  the  Constitution,  and  the  statute  passed 
pursuant  thereto. 

The  demurrer  was  properly  sustained  by  the  chan- 
cellor,  and   the   decree   will   be   affirmed. 
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AcrioNa 

See  Pleadimo  and  I'ractice,  4,  6. 
Replenn.     O^ffT  and  ojfiwix     Priufipiit  tind  tureiy.    Siib^itatvm,     Bouii, 
The  KtibRtitiition  of  the  {lanv  in  iiit«r«iit  an  defendant,  inxteHd  of  an 
officer,  in  a  replevin  unit,  doen  not  releswe  the  miretj  on  the  replevin 
bond.     £3do-  V.  FMdtr.  272. 

ADMIX  [STR.\TI  ON. 

See  BiUAAt(1>Nor&i,8;    (RAKCERy  PEAcmCK,  2,  4;   IloMBaiXAD, 
1;  KiDEMPnON,  :i;    «TATtTE  OV  I.IUITATIOHM,  3,  4,  5;    KUBROOA- 

1 .  SHitiite  <,f  t\m  ^in  <i«'l  yi/  mmllii  'Iw-  ir'rf  run  ngaimt  cmlilni:  What, 
If  nn  administrator  neKotintcs  for  delay,  nntil  the  happening  of  a 
certain  powiible  event,  and  ohtsins  it,  with  or  without  ii)><.>i'inl  verbal 
re<|nci>l,  and  the  (.-ITect  nf  it  hmi  l)een  to  parolyie  the  viplance  of  the 
I'reiiilnr,  he  will  not  he  entitled  tn  the  benefit  of  the  wlatnte  by  reaHon 
of  -Ufll  delay.     .*./»■  v.  J/«rn..v,  20i>, 

2.  SnpieM  for  drlay,  Sialalr  nf  rit  iifiui.  .\  requext  for  <lelar  bv  an  tA- 
milliHtrator,  doex  not  prevent  the  running  of  the  slaliitex  of  kik  and 
Mven  vearH.     Jyijrt  v.  Ina/d,  406. 

3.  Ecideiier.  Ci'lf,  wr.  3Ri;W,  nllmnau  <i  party  called  by  thr  eo«rt  to  tMify, 
nnmuitilulioiud.  Set'.  38i:i(/  «f  the  Code,  aUoiring  a  party,  in  Hiiita  by 
or  agninxt  execntorw,  etc.,  failed  by  the  court,  to  teiitity,  i*  uucoBKti- 
tutionnl  and  voi<l.     Tillmmi  v,  GtjIt,  428. 


A  person  appointed  by  the  ffmvntor  at  retxxttr  in.  When.  Cbnfroda.  A 
penion  appointed  by  the  Governor  an  reseiver  of  a  railroad,  tinder  the 
internal  improvement  ncla,  it  a  public  agent,  and  not  liable  individ- 
Dally  on  contracts  made  ae  Bach,  where  be  ban  not  pledged  bis  owm 
credit.    Nr-rmnn  v.  Dnm.i^n,  5»8. 

ASSIGWMENT. 

Sn  Bills  and  Noteb,  13;  Ch.incbby  PhaotioK,  9;  CotJirry  Wab- 

BANTM;    LlPElNSfRAMCK. 


ATTACHMENT. 

See  r>EEDe  OF  Teustt,  4 ;  Pleadujo  AND  PfucncE,  1. 
Atbtfhinxi  ntdUar  of  fraudidEBt  rendre.  Sol  de/ealed  by  rigliti  of  vendor. 
When,  Where  a  eale  of  goodB  in  procured  by  fraud  of  the  vendect 
title  pnHHex,  though  it  iaa.j  be  oubject  to  ihe  righls  of  the  vendor  to 
avoid  the  xale.  But  if  a  creditor  of  the  vendee  attai'h  the  goods  be- 
fore the  vendor  haa  talcen  any  nteps  to  avoid  the  sale,  he  eaDiiot  be 
deprived  of  the  proceeds  arising  oiil  of  a  sale  uuder  the  sttachnent 
by  the  vendor.    D'uJcaon  v.  Qalp,  57. 

APPEAT^ 

See  Bail  Bond. 
QarHWimtnt.     J\idgiaetUg  and  deerrem.    Tile  original  debtor  may  appea 
fmm  a  judgment  rendered  agaioBt  a  icarniHhee,  though  the  latter  does 
uot  TOmplain.     Ccdvky  v.  Currey,  214. 

ATTORNEY  AND  CLIENT. 

Fca.  Omirads.  Where  the  relation  of  attorney  and  client  ezista,  the 
burden  of  proof  ie  upon  the  attorney,  to  show  that  the  serricefi  were 
rendered,  and  the  compensation  reaflonnble.  He  is  not  permitted  to 
Htipulate  for  a  benefit  incommensurate  with  the  service  to  be  per- 
formed.   Neirmaii  v.  Daxenporl.  538. 

BAIL 

See  duMiHAL  Law,  4. 

BAIT-  BOND. 
Jtidgtivnl  on.    Seeurity  on  appeaL    Jjiable  for.    W&ai.    A  bail  bond  is  a 
bond  for  the  payment  of  money  within  the  meaning  of  the  Code,  sec. 
3162,  and  on  appeal  from  a  judgment  thereon,  the  security  is  bound 
for  the  whole  debt,  damages  and  coBta.     Liltli-  v.  Shitr,  573. 

BANKi^  AND  BANKING. 

See  HiLM  AND  Notes,  6,  9,  10. 

1.  Snut  Hfrf  tiiible  for  aet>  of  ftuJiifi:  Whai.  Annwering  queiitions  as  to 
the  Nolvenry  of  parties  Lt  no  part  of  the  buHinesi'  of  a  cashier  of  a 
bank,  nor  fairly  included  within  the  scope  of  such  buHineHS.  It  m«y 
he,  and  probably  is  an  incident  of  Hueh  ponitiun,  hut  not  an  incident 
to  it.  Hi4d.  no  liability  attache.-^  to  the  bank  in  such  cane.  Horrigm 
v.  Bnilt.  137. 

2.  Qiirifaulor  rfietwed  by  ermduri  '/  hddef:  Wliea.  When  the  holder  of 
paper  has  given  credit  to  a  third  parly  upon  the  recommendation  of 
a  cBxhier  of  a  banlc,  and  the  debtor  is  ready  and  oFlers  to  pay  the 
note  at  maturity,  and  the  holder  inslructM  (he  canliier  to  give  the 
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debtor  an  extcuaion  of  tiiue,  which  ihc  debtor  accepts,  and  then  failn. 
the  cuihicr,  thimgh  he  had  rendered  himself  liable  by  the  recommeD- 
dation,  ix  discharged  by  Che  release  of  the  holder.     Id. 

BANKBrrrcY. 

Fmud\dfnl  ainirgatifr..  JvdgiaeiU.  A,  haviDg  made  a  frauduleat  cun- 
veyance  af.hiH  real  eHtate,  wan  afterwards  sued  by  B.  Dui^ng  the 
pendency  of  the  fuit,  A  liled  hix  petition  in  bankraptcy,  and  obtained 
hix  diaehai^  before  jadgment  waa  had  againM  him.  Afterward,  B 
filed  a  bill  to  net  aside  the  fraudulent  conveyance,  and  to  subject  the 
property  to  the  payment  of  the  ]iidg:ment  agaiiuit  A.  Held,  that  the 
discharge  in  bankruptcy  wa-  "ci  bar  lo  the  proceeding.  Slntt  v.  WiJ- 
iiam-,  64. 

BASTABOY. 

Dtfendanl  aol  enliiUd  to  the  btn^  of  reatmuibU  dmibt.  Bastardy  eases  are 
in  the  nature  of  civil  redrera,  although  the  form  of  enforcing  the 
remedy  i«  by  a  Stale  proceeding.  Notwithstanding  thii  fact,  the  de- 
fendant in  not  entitled  to  the  benefit  of  the  doctrine  of  reasonable 
donbt,  applicable  in  criminal  ca«ea.    Slnmll  v.  Sicte.  697. 

mua  AND  NOTES. 

See  Chancery  Pbacticb,  6;  Ohancerv  Salk,  1 ;  BAtncs  and  Bamk- 
iN(i,  2;  QAKNtijHUENT,  I  ;  Makried  Wohkn',  12;  Prikcipal  and 
SnRETV ;  SuBRnoATiON,  1 ;  Surety,  1,  2. 

1,  Seal.  OblileralioH  nf.  Epiilativ.  AUniilhii  o/  vrUlen  iialnimeal.  Prin- 
fipid  and  nai-eh/.  The  eritHuri!  of  a  until  undtr  the  circumNtances  of 
this  case,  was  such  an  alternlirin  as  changed  the  legal  character  and 
effect  of  the  instrument,  and  was  ihcrefnre  material.  an<l  released  the 
surety  upon  the  same.     Orgna  v.  AlHma,  J69. 

2.  Samt.  SaHic.  It  is  not  ncceruari-  lo  release  the  surety  that  (lie  alter- 
ation should  be  made  by  tlie  jiarty  enlltlnl  under  it,  or  the  payee  or 
holder  llicrcof.    Id, 

S.  Sanv,  Snme.  jFVmHnijifi'iHi  i/  !air.  If  it  np]>carH  from  the  face  of  the 
writing  that  n  seal  was  annexed  to  the  name  of  N.  &  S.  Ward,  and 
there  ore  gruandfi  of  Hun|>icion  that  saiil  seal  ha^  been  eraited,  the 
burden  of  showing  when  the  same  van  made,  the  peraon  by  whom 
made,  and  the  intent  with  whic-h  it  whb  made,  in  upon  the  plaintifT. 
As  lo  whether  there  was  a  seal,  and  whether  the  mark  after  Ibeir 
name  is  an  erasure,  are  i^nestions  of  tact  for  the  jury  to  delermine; 
if  they  should  think  such  mark  was  a  mere  blot,  pnt  there  by  acci- 
dent, or  a  Hlranger,  it  would  itoI  Ix:  an  allvration.    Id. 

4.  dmdUim.  Ih-fiiijt.  Whole  siiui  due.  Wiiiin:  Maltei^*  righlt.  A  stip- 
nlation  in  a  promixwiry  note,  l>earlng  interest  payable  annually,  that 
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upon  n  fniliire  tii  pay  interenl  nnnunlly  the  not«  hIisII  be  due,  is  * 
prnvitiiiin  for  the  hciielit  of  the  payee,  which  he  may  waive,  and  can- 
luit  Im  taken  ndrnntage  of  bv  the  maker  of  the  note.  Wail  r.  Martk, 
438. 

-5,  TUIe.  Eridmer.  The  title  to  a  promiBsoiy  Dole  ma?  be  paived  with- 
out delivery  of  the  note.  Evideuoe  wm  permitted  to  go  to  the  jnij, 
tending  to  show  a  transfer  of  the  note,  which  wan  auppoMd  to  be  dfr- 
Htroyed  by  lire,  with  ingtmctioDS  from  the  judge  that  they  were  oaVj 
to  conaider  it  as  showing  a  tramfer  of  the  note,  and  not  the  fact  of 
its  existence ;  hOd,  not  to  be  error.     Oregrrg  v.  Rm,  &9B, 

ti.  I\itiil  leaimony.  filnlHle  if  limiMi-iiiK.  New  pmrniK  In  iAird pnrly.  A|^ 
Jifienl,  mhen.  The  wordf,  "par  bank  notef,"  have  a  Hxed  Hignification 
in  eommereial  parlann^,  which  cannot  )>c  varied  by  parol  leHtimony. 
I'nder  a  replication  of  a  new  promise  to  pay  a  debt  barred  by  tha 
Htatnle  of  limitatinUK,  evidence  of  admiwitins  or  proralHeu  made  to  K 
strangi-r,  Ih  only  admiioiible  when  it  appears  the  debtor  intended  th^ 
should  be  commnnipnted  to  the  creditor.    Sarhinmi  v.  Rn/lri;  409. 

7.  Mmii/ngr.  Reneinil  'if  utile  im-mrrf  by.  If  ii  mortgage  is  given  to  secor* 
a  mile,  und  at  llie  matiirily  of  the  note  it  is  renewed,  tlie  renewal  does 
not  relense  the  mortgage,  unlew  such  Ik  clearly  Hhown  tti  l>c  the  inleii- 
tion  of  the  parties.     J>nri'  v.  Besaeni/tr,  'i9S, 

S.  FoTflgH,  Admin inlivJuiu.  Oimily  i/  fSiilex.  Dmnentie  crriiiiiirf.  Tlw 
administrator  in  the  jurisdiction  where  ni'gotiable  notcH  are  Iffi  at  tb« 
death  uf  the  decedent,  ha«  title  to  them,  notwithstanding  the  debtor 
renides  In  another  jurisdiction  where  there  is  an  ancillar}'  adminis- 
tration; and  the  ndniinUtrator  in  thi?  jurisdiction  of  the  deiitor's  na- 
idence  has  no  title  or  right  to  control  them,  unless  they  uclualty  come 
to  his  possession.    fH.  Jnhu  v.  Btidi/ft,  334. 

S.  Piiveipid  and  nurtly.  Druiaaii  aiid  ^iiloil.  I)wys  of  gnux.  Where  k 
statute  Aaoi  not  allow  grace  upon  a  note,  a  protest  upon  the  last  d«y 
the  note  has  to  run  is  gfniA,  and  will  hind  the  endorserh.  Though  the 
malcer  has  all  of  this  day  in  which  to  pay  the  note,  yet  it  is  the  day 
of  the  note's  maturity,  and  demand  may  be  iiinde  before  the  close  tA 
the  day.     Oii^anil  v.  Wr^,  315. 

10.  Sum.  fkaii:  Plmding  and  Prar/lrr  Efldr-nft.  Where  the  declara- 
tion  aven",  in  general  terms,  that  the  note  was  presented  "at  mato^ 
rity"  aitil  payment  demanded,  eti'.,  and  upon  this  there  is  a  plea 
denying  the  demand,  etc.:  Sriil,  that,  under  sec,  '2939  of  our  Code, 
evidence  may  be  introdnceii  to  prove  the  .itntute  of  another  State, 
where  tlie  note  fell  due,  as  to  the  days  of  grace,  demand  and  protest, 
etc.,  allowed  in  such  .'State.     Id. 

11.  JjKiry.  0>iiii'ai:iK,  Jfmdiug  and  pmiiice.  Where  a  bill  of  exchange, 
bearing  twelve  |KTcent.  interest  from  maturity,  p'"~port«  to  have 
been  made  in  Miwissippi,  where  such  a  stipnlntion  would  he  vstid, 


BILLS  AND  NOTES— CWui««i. 

the  bill  will  not  bt>  void  un  ilH  face  in  coDtrat'tiog  for  ui 
eat,  and  will  give  the  holder  pnmn  Jnrie  right  In  reciiver.  But  it  may 
be  «hown  bj  proof  to  be  a  Tciiuewee  uuutnict,  and  subjtet  to  the  in- 
terest lawB  ot  this  State.  Such  violation  rok'a»ci<  the  debtor  from  all 
interest  in  cxccrui  of  nix  per  cent,  eimply.     Eichardtoii  v.  £mii'M,  242. 

12.  SanK.  Saiar.  Tnder  «e<w.  1  and  2  ot  the  act  of  1869-70,  whether  the 
Bum  above  the  legal  rale  u  eontroctcd  to  be  paid  before,  at  ihe  time 
the  note  falln  due,  or  sfter  it  is  due,  h  e([iiallr  a  eiintrael  for  a  suni 
of  intcrent  above  the  rate  allowed  liv-  law,  and  ik  tiKnrioiiH.     Id. 

13.  Atgi^inait  of.  Evuiewv.  Flrailing  nail  pmrlirr.  Ma^rale.  Where 
a  party  Hiien  upon  a  note  that  hac  been  aligned  to  him,  it  iit  nceeK- 
sary  that  he  nhoiild  prove  the  alignment,  if  eontestod,  in  order  lo 
eHtabliHh  bin  claim  to  the  paper  ttiied  on;  yi't  hui'Ii  awisnee  will  not 
be  refjuinil  to  jirove  the  axHignmeiit  nntcivi  it  be  denictl  hy  jilea.  If 
the  Huit  originalex  in  tlie  eircuit  eoiirt,  the  pl^a  should  1>e  in  writing; 
if  before  a  justiee  nf  ilie  peace,  llie  plea  may  lie  oral,  either  Wfore 
him  or  on  an  appeal  to  the  circuit  coiiri.    BIiiAtiiJI  v.  FUziialru-i;  218. 

14.  iWnci/W  and  mrtty.  Xnj-itiiMe  ixi/irr  liimtfrertd  <«■  rollnlefitl  nefiirlln. 
Nejpitinble  pa)ier  trail«fi-rred  on  ivillnteral  security  fur  niibsiBting  in- 
dehlednfm  and  future  ndrniuvs,  in  Kiibject  to  nit  eigiiilieH  then  exist- 
ing, and  tlie  maker  i^  protei-ted  if  he  ban  paid  the  note  to  the  rightful 
holder  before  the  traniifer,  though  the  lran.-f.'r  was  ii.'fnre  maturity. 
EifhiirdvMi  V.  Eirf.  290. 

16.  Segati/Me  paper.  IiwiiviU  koldn:  Wheri'  nn  innocent  bctlder  of  a  note 
parchiwd  tlie  «uue  for  value  liefore  maturity,  though  the  endorse- 
ment lie  unauthorized  or  forg.il,  he  gelx  a  g<H>d  title  to  the  paper 
freed  fmni  all  e<)liil^eK,  if  he  hail  no  nolii-e  of  the  defoet  in  the  title  of 
the  holder.     Duie  v.  Hull,  282. 

16.  iJeni  (^  trial.  Sfnrlgai/e.  ReyinlnttiMi.  \  I'onveynnee  ot  negotiable 
paper,  or  ehoae  in  action,  by  morlgaRe  or  di-ed  ot  trusl,  need  not  be 
r^iiilered.     Id. 

17.  JFWncynJ  oimJ  ttirelii,  Endeaef.  PitnJ,  lulmlmblr  In  iJiiiK  thf  meaiiiiig  i/ 
on  endny>e«f»i.  The  detemlaut,  Jobe,  endorsiil  the  note  iu  eontrct- 
veniy  to  W.  I).  M<-fallLiin,  who  traiiiifermi  Iho  same  (o  the  plaintifT, 
Mary  A.  At  the  lime  the  note  was  ptirehascd  by  W.  D.  MeCallutn, 
the  defendant,  Jolie.  had  a  mortage  u|>on  valuable  real  estate  to 
secure  it.  Ujhiii  the  mime  |iro|ierly  W.  I>.  AleC'iillum  lia<l  foreeloxed 
a  mhKequenC  inortgiige  nf  hiH  own,  anil  lieenme  the  piircliaser  him- 
Helf,  and  was  iu  the  iHWHiiMion  un<ler  a  iUi>d  from  the  trti<(l ('<.'.■>.  It  ih 
alleged  ai^  error  that  the  court  l>elow,  over  the  oliJM'lioriH  of  the 
plaintifT,  admim-d  the  lesliniony  of  tlie  defendant  to  Die  efiecl  that 
when  he  sold  and  endorsed  the  note  to  W.  I).  MrCnlliim  (here  wati  a 
distinct  understanding  lielwcen  them  that  Mi^Cnlluni  was  buying  to 
relieve  bin  properly  of  this  incumbrance  iijion  it,  and  that  the  de- 
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fpodint  waH  in  no  [uaniicr  to  be  Iioli)  linblc,  and  that  HcCallum  waa 
to  bi' NUbHti tilled  to  nil  <if  Jube'H  rights  iimler  the  prior  mortgage, 
whiuh  vraH  n  full  indemnity  anil  (?on»i(lerntion  to  McCaUiini  for  hit 
onilay  for  the  note.  Hdd,  in  :<nch  a  ciwe  the  t»*tiniony  ww  properly 
udmittMl.     McOaflHm  v.  Jiihe.  168. 

18.  iSItom'.  Mm-igniji:  Debt  laeri/tii  Ji\i  itjirmliim  i,f  litio.  By  operntioD  of 
law  the  debt  irait  nicrtii^il  !ind  extiiii^i^hed,  and  there  ean  be  no  re- 
covery on  the  iToIe.  In  Hiich  a  cane  the  Hale  of  the  note  enrried  tba 
seourity  wiRi  il,  and  no  pajier  title  lva^  necewary  to  invest  the  pur- 
ehiLHer  with  all  the  Iienefilii  of  the  inortj^nire.     Id. 

CHANCKKY  I'KACncE. 

Wee  Judgment  akd  Decree;  Tki'.><teej.  '1\   I^tatitte  op  Limtm.- 

TIONS,  6;   Sl'BROfiATIOJJ,  1. 

J.  Midtifariauiiiitn.  Wknt  h.  A  bill  is  iniillifnrioiii'  when  s.'Tcral  mat- 
-tcm  of  a  diKtinct  nature  nrc  I'omiiltiiiicd  of  ngninst  diverK  defeudaDts, 
or  a  bill  that  uuitef  against  a  single  ili'f^ndiint  Hevernl  dlsllncl  mat- 
ten.  The  oonrt  muni  look  In  the  circiinihtiineeN  of  each  cai>e  to  aroid 
multiplieity  of  Huit-'  ii»  iLi'  oni!  hand,  and  ineonrenlenee  to  defend- 
ant and  uonfiinion  of  evi<lenei'  on  (he  other.    Miller  v.  Harrii,  101. 


•2.  Priim/iil  uuil  m,-etg 
e^alt.      A  bill  for  an 
»  doet>n»>d   Kiinrdia 
whuTi!  thy  insolvL-nc 
Irby,  -m. 

Gi'mdifiH   aad   iiinil,     Adui 
aci'oiint  may  1k'  maintained 
1.  withont   mnkinj;  the  admi 
V  of  tlw  gnnrdiau  is  alWg^d. 

iotrntia:     IiuolniU 
Knin»t  a  snrety  of 
listrator  a  party, 
ll.rter'^  &ir»  v. 

3.SH.U-.    fi.me.     [(  lh>.  iiiler,., 
inforlheUwtitof  adisirih 
ont  miiHt  pursne  his  riplit  rh 

sooKl't  U 
3U\'  of  [h 
ronifh  thn 

Ik-  r.-a.^l.,Hl 
jHTHun's  ro 

.y  the  bill  so  filed 
ir>*enlative.     Id. 

traU.r  c.lludcr  «i(h  a  .Witor 
or  to  rt-eover  os.-^;'ts  from  h 
may  lile  a  hill  tc)  cninpi'!  a  s 

.■  in  f-fl"- 
of  the  .-s 

ni.  a  eiedi 
lllenient. 

or 'or  distri 
uaking  ti,,. 

If  tlie  aduiiuis- 
dh^'t  a  d^-ht  from 
intee  of  the  iwtate 
idmioislrator  and 

such  debtor  def.-i»lanl-.     Jfo.m-v„«;  v.  Ciirrk.  3^1. 

i.  Whfn  hill  iJi'>«M  he  ,i;irr>eil.  Thoni-h  it  shonld  he  ri-};nlar  and  projier 
to  Klsm  a  bill  n|.on  its  face,  sliU  the  same  sh<.iild  not  Ik-  dismiwed  for 
the  niiTe  irregolarily  of  having  bi'en  signid  only  on  thi'  hack,  Hnch 
error  Wing  ennily  cure^l  by  Kijniing  niidiT  llu-  ilirjetion  of  the  <:onrt. 
IjiUnn  V.  Aroiflmd,  5H. 

I.  Sniiif.  liiXl  w4  i«  he  di-iuiaed.  Wh<-«.  K-rvinjc  a  defendant  with  aliat 
siihiHvna  to  oiL-wer.  iwiied  after  the  hi[>»e  of  spveral  terms,  is  not  « 
good  ground  for  disi.'onIinnan[-e  of  a  bill  in  eqnily,  though  it  in  of  a 
riuitatltiw.    Id. 
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7.  Petiliim  to  compel  aardg  to  pay  money  into  eoarl.  BiBt  and  noto.  i¥m- 
dpai  and  sureiy.  II  was  Biied  in  the  chancery  court,  and  a  fund  b»- 
lonf^ng  to  him  attached.  H  borrowed  the  fund,  and  gave  bond  with 
T.  aa  security.  II  then  loaned  the  fund  to  T,  his  surely,  taking  hia 
note  himselE  therefor.  H  Hubaequently  filed  hia  petition  in  the 
chancery  court,  ittBling  that  T  waa  in  embarraBHed  circumstancee, 
and  praying  that  he  be  required  to  pay  the  money  into  cuurt.  The 
chancellor  made  an  order  upon  T,  at  chambem,  requiring  hiiu  to  do 
fio.  Upon  a  petition  for  a  supersedeas,  filed  in  the  supreme  court  to 
su|icrsede  Iho  order  of  the  chancellor;  Hdd,  that  the  urdtr  was  im- 
proper, and  that  the  money  could  not  be  collected  from  T  in  that 
way,  it  being  due  from  T  to  H  personally.     Harvey  v.  Hmjlia,  566. 

8.  Creditor  by  deed.  Itednnplion.  Deed  of  tnal.  Principal  and  turety.  A 
tn-curiiy  Li|)on  a  debt  which  if  net  out  in  a  deed  of  trust,  and  who  pur- 
ehasea  the  laud  ut  the  trustee's  «alc,  i^  not  a  creditor  by  "debt  ac- 
knowledged by  deed"  within  the  meaning  of  Ihe  Code,  sec,  2127, 
which  permits  KUch  creditor  and  purchaser  to  advance  upon  his  bid. 
Setlte  V.  Weadclt,  577. 

S.  Amiyiiuieiit,  Pendenlc  lite.  Oxirt  nil  hmnd  ti)  nolirt.  A  I'DUrl  in  not 
bound  to  notice  an  jL^^ignnicnt  pemlenle  liie;  and  all  ititeroxt  of  a  com- 
plalnant,  under  a  decro;.'  i[i  hi^  favor,  rendered  aflL-r  the  iis:ti);iimeal, 
will  euiite  tr>  the  Iviii'llt  iiC  the  assignee  in  Nuch  fiwv.  X  i^onipiain- 
nnt'n  wnut  of  iutcruxl  in  the  subject-matter,  by  rcnnon  of  such  fact,  at 
the  ri-ndition  of  the  decree,  will  not  avoid  the  same.     WUIs  v.  Whit- 
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Surely  on  Tt'Ae».  The  liiirety  on  nolen  given  for  laud  bought  ut  a  chan- 
cery sale  cannot  be  freed  from  his  liability  by  averring  or  showing 
that  hia  principal  witl  not  gel  a  good  title  to  the  land  bought.  If 
the  principul  doex  not  axk  that  the  nalc  be  tiet  aside,  the  security  can- 
not    Liltcrd  V.  I'ncUtl,  6(iM. 
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OOKSTITUTIOSAL  l.AW. 

Hee  MANDAMrs,  5. 

1.  Om-triiiii'iii.     Itefidixlli-.-  jj-i-v,:     I 
/nmi    t<uiilh».     TliP    LfKiHlnlUi'i.'    |i 

{K.wiT,  and  the  Coiwtilution  if  (o  1. 
iiiK,  but  ni.t  OH  )^ailtin);  the  jMiWi-i 
inci.rporation,  with  i;xi'i[i[ilii.iii'  1 
Slate,  i<u  tLat  the  etiurtcr,  nfler  hi- 
invpenlnble,  fallp  [iniivrlv  iLiiili' 
Jloilmnd  O:  v.  HvJt».  44-J. 

2.  fiim^.  CoiuUUttllOtt  of  IKM  ilhl  «.rf  ,y-/ 
tide  2,  of  the  Constitution  iif  1834,  t< 
Btion,  held  hy  doeil,  gruni  rir  enlry. 


v..^  rl,,„ 


■ii«s,wi-«  inherently  all  leKisla'ivi 
K.'  I'oartrned  an  limiting  ur  restrict- 
■.  The  [M.wer  t(.  (p'unt  tharlera  cil 
fn.iii  tiixHlion,  liiiidiiig  il)i>.n  thi 
(■y(iljiiii'e,  bwTiiiH'R  a  ( 
V   till'   hi'iid  iif   leRitili 


•I  ilif  poirrr.  Kectiun  28,  of  A  r- 
cii:  "All  laadH  liable  to  tai- 
ivvn  lut)>,  \nttk.  Htuck,  etL',,  aud 
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duch  other  property  iu>  the  Legislature  may,  fruni  liaiu  tu  time,  deem 
expedient,  »hidl  be  titrable,"  impoiteH  do  reMtfietitin  uputi  thi?  power  of 
the  Lct^inlature  lo  stipulate  for  tola!  or  pxrlial  exeDijiliuiis  from  tax- 
ation ID  chnrtvn  of  ineorporatioa.  Id. 
8.  Nnme.  Sitif  i>f  properly.  When  it  pujew  thin  immunilfi.  I'nder  an  act 
of  ibe  Le^nxlature  the  State  loaned  itv  iHindf  to  a  rnilroad  eorporation, 
whieh  by  itx  charter  waa  exempt  from  taxation;  Maid  ai-l  reiierving  a 
TigLi  in  puniuanrc  of  vtiii'li  a  HubNcquent  act  waK  |iar*ied,  prnvidin){ 
f(tr  the  CDforceiuent  of  the  State's  lien  in  a  euiirl  whii'h  was  oxprexBly 
empiittuivd  to  dcWrmlne  nil  ipieHtionN  tnnchinK  the  rifjhb-  of  the  State, 
and  all  otlitT  porlieH.  In  a  pro(%ediii){  inNtitiilt-d  hy  tlie  Slate  af^niniit 
Haid  eorjMiralioii,  it  wan  adjndp^,  in  piimmiiiee  uj  m'lil  <ui.  that  a  Hale 
of  the  property  and  franehixeit  of  the  coDipHiiy  wriiild  vext  in  the  pur- 
t-hoeerx  vrith  "  all  the  rifthlB,  privilegtw  and  immimiliei'"  appertaining 
lo  the  tiamc.  Held,  Chat  under  the  deeruc,  immitnity  from  taxation 
pBHHed  l»  the  piin-haiwni;  that  the  Stale  having  provided  tor  the 
adjiidii-atioii  i)f  ihwe  <|nei'liini»,  and  the  pureha-..'  hiiviiifi  been  made 
on  the  (aith  thproof,  it  cannot  qiitMiion  the  validity  of  the  adjudica- 

4.  JMfi«<f'i""«  aijiiiiml  a  Sinle  ugirei:  A'"l  HUiinliiiiinhh.  Whi;i.  A  pro- 
ceeding by  maiuhiiiiui  to  i'oin|H'!  an  offieor  0/  the  Stnly  to  do  that 
which  the  LegUlature  haM  prohihiivd  him  froiu  doing,  is  in  eSl'et  a 
Huit  againKt  thi'  Stale,  and  was  not  luuintainaliK'  prior  to  the  act  of 
X856,  (Code,  m?c.  2807),  nor  r-uhseiiueuily  to  thy  r.'jval  of  Dn  aet  by 
the  I^giHlature  in  1865.  It  therefore  follows  that  a  tax  collector 
cannot  Ih-  n.'quiriHl,  liy  thin  form  of  at'lion,  to  riToive  noiiw  of  the 
Bank  of  Teuntiwue,  emid.tl  aftLT  May  6lh,  1861,  in  paynK-ni  »f  rv- 
lalur'H  taxcn,  nnder  the  12th  sei-tion  of  the  bank  chiirter,  enacted  Iii 
1838,  in  thefaeeof  lc!.'iHlutive  iiintrnclion  to  the  contrai^-,  wen  though 
the  noteH  were  iwned  during  the  time  liint  sec.  2WI7  of  the  Code  wok 
in  force,  that  Heftion  l>eing  connidereil  ni<  an  ordiiinry  art  of  tegiitla- 
tion  in  regillnling  the  jurixdietion  of  the  [■iinrt«  of  thy  State,  and  not 
Bueh  an  act  as  would  lui  incorimratc:  ilivlf  with  th;'  I2th  a.Ttion  of  tho 
bank  charier  aK  to  conKlilHle  a  part  of  the  coiilrai-t  li;'tw,>i'n  the  Stale 
and  tlie  holdiTx  of  the  noifs.    Sliilr  Er  eel.  BliimiiMei,<  v.  8»c«*,  472. 

6.  Obliyal!"!!  i^fmtntrtr.  Xiil  impiiireil  bit  litim  pnihiliiliiii/  ren-i/J  if  aen' 
i«*w  Jftini  of  r™«««v  n.^™  /••.-  lire,.  ThtTO  U  no  obligation  on  the 
part  of  the  prtsvut  SlaU'  government  to  rec'ivf  tli;'  noie>i  of  (hf  bank 
isiued  afler  the  iniingurutiou  of  the  rehc)  Stale  government,  in  pay- 
ment of  the  taiCL'H  dnc  the  Slate.  For,  although  a^  Ivtween  the  hank 
and  the  holders,  these  notes  are  valid  and  protoeletl  from  impairment 
through  hostile  State  legislation,  hy  the  Federal  Constitulion,  velsec. 
12  could  only  have  been  operative  11)100  ihe  bills  or  notes  emiKcd 
during  the  existence  of  the  illegal  Slate  goveninienl  through  tJic  re- 
enactment  or  lacil  recognition  tliereof,  by  Much  Wlnl 

40— VOL.  9. 
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which  h>d  no  power  to  commit  the  Stat?  to  the  tcrmn  of  the  contract 
impowed  thereby  for  a,  period  longer  than  itK  own  esintence.  It  waa, 
therefore,  competent  for  the  restored  State  government  to  repudiate 
theHe  nolCH,  so  far  as  Us  liahility  to  take  them  for  taxcH  waa  concerned, 
the  guaranty  of  the  illegal  State  government  not  having  been  under 
the  protection  of  the  Federal  ConNtltution.    Id, 

fi.  lUrolMin.  Biereim  1^  thr  pmner  by  the  LegiKtaiare.  The  power  of  taxa- 
tion beloogit  to  the  State  in  itx  Hovereign  capacity.  The  exercise  of 
the  power  is  l^iiilativc.  The  Legialature  has  no  authority  lo  dele- 
gate thin  power  except  in  sui'h  cases  ax  ihe  constitution  authorizea, 
Walerhviae  v.  Pubtir:  Srhnnl*,  398. 

7.  Same.  -Stow.  Mny  be  delrffiUed  jnr  fdnnilional  piirpoaet  to  poujift/  anp 
mimicipal  carpumiiniui.  The  Legislature  has  the  right  under  the  Con- 
Htitiition,  to  authorize  the  several  counties  and  incorporated  towns  in 
thU  State  to  impose  tajcen  for  county  and  corporation  purposea  res- 
pectively, hut  can  extend  the  power  (o  no  other  corporation  it  might 
create,  although  iu  object  be  for  educational  purpooeii,  which  the 
Oonjitilution  declare))  shall  be  encouraged,  because  this  is  a  subject 
upon  which  that  instrument  should  receive  a  strict  c< 


«,  Sam*.  SariK.  Wliui  u'ill  coiwItVHte  a  item  fw/yiralijin.  The  corporation 
styled  in  this  opinion  as  "The  Board  of  I'resideot  and  Directors  of 
the  Cleveland  Public  ScbonU,"  in  held  lo  be  a  new  corporation  for 
educational  purposes,  not  contemplated  by  the  Constitution,  although 
its  office"  arc  filled  by  the  officers  of  another  corporation,  the  city  of 
Cleveland,  its  mayor  and  aldermen  being,  er  offirw,  "The  Board  of 
Prexident  and  Directors  of  Public  School);,"  etc.,  and  that  such  new 
corporation,  consequently,  has  no  authority  to  leiy  and  collect  tazee, 
assessed  for  school  purposes.     IH. 

^.  CoBi^iMlim.  An.  IT.,  Ser.  IS,  foiuUnu-iI.  Per  Cunam.  "The  evil  in- 
tended to  be  remedied  by  this  provision,  is  to  prevent  laws  upon  one 
■ubject  being  lacked  on  to  a  bill  upon  a  wholly  different  aubject,  and 
iu  this  way,  sometimes  elude  the  attention  of  the  L^blature,  &nd 
pass  without  sufficient  consideration."    Stale,  v.  Lamler,  684. 

CONTRACTS. 

See  .\itobne:y  and  Client  ;  Bili^  ash  Notes,  10, 11, 12 ;  Cokkti- 
TOTtON*i.LAW,  6;  CoBPOEATioRs,  6,  (!;  r>EEi»i  op  Truht,  2 ;  Mab- 
WBD  Women,  S  ;  Public  School  Law. 

1,  Agaiiut  public  pdieij.  Void.  When.  All  contracts  for  services  to  be 
rendered  in  influencing  public  officials  to  grant  to  parCictilar  peraona 
control  of  buainesa  operations  of  the  government,  are  void  as  agaiiMt 
public  policy,    Sanaan  v.  DoKajiort,  638. 
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2.  Um  t^maehiae.  Ihleid  right.  The  use  of  a  pal«nt  macliine  do«8  not 
necessarily  implj,  in  the  ahaence  of  n  contract,  that  the  patent  la  (• 
be  paid  for.     Mayor  v.  Hagun,  495. 

S.  Evidenee.  ISaltUe  ^  fraud/i.  It  will  be  competent  to  eeek  ia  cetablidk 
plaintiff's  contract,  to  be  reaponaible  to  hix  principal  for  guoda  cred- 
ited b;  him  as  a  clerk,  b^  evidence  showing  that  other  clerks  had 
entered  into  a  umilar  obligation,  and  had  actuaUj  paid  for  articles  06 
eold.  Such  a  contract  if  made  is  not  in  violation  of  the  statute  of 
frauds  by  the  clerk  becoming  responsible  for  die  debts  of  another, 
under  the  conditions  of  the  coDtract.     Guggenheim  v.  Bmen/eid,  533. 

4.  Omeideration  iiaptied,  Wlien.  The  making  of  a  contract,  implies  a 
consideration,  and  the  charge  of  taking  a  contract  imports  ex  vi  (er- 
mini,  an  agreement  to  do  on  a  safficient  consideration,  i^a/e  v.  Keetim, 
5.W. 

■C0RP0EATI0N8. 

See  CoNsriTiiTioKAL  Law,  7,  8 ;  Spbcial  Legislation. 

1.  Municipal.  TaipnidbyraiKonnfthrtataoflUigatiim,  etc.  Nol  rfroirerabU. 
Whe».  A  tax  paid  by  reason  of  threatn  of  litigation  or  the  appre- 
hension of  the  levy  of  distrew  warranta,  cannot  on  this  'ground  be 
recovered,  althongh  the  levy  sad  tax  was  illegal,  there  being  no  fraud 
or  mistake  of  facts,  bat  only  misCake  as  to  legal  liability.  A  State  de 
city  may  and  ought  to  refund  a  tax  so  paid.  Lea  v.  City  of  Meinphitf 
103. 

2.  Same.  A  rity  U  mntrarling  party,  and  not  agmt.  When.  In  a  matter 
of  taxation  the  city  iH  contracting  party  and  not  the  agent  of  the  tax 
payers.    Id. 

3.  Same.  Cerlifieale  of  iiidebtednetn.  Imied  by  rity.  Vviid.  Wkea.  A. 
certificate  of  indebtedness  issued  by  a  city,  upon  its  own  ordinance, 
to  individuals,  who  have  paid  illegal  assessmentn,  are  valid  and  bind- 
ing obligations  against  the  oilv,  and  founded  upon  a  valid  considera- 
tion.    Id. 

4.  Samt.  Samr.  Lvvfd  by  Ihe  city  if  JKem^ur  receivable  far  Iruen.  Whem. 
The  certificates  of  indclitcdncss  issued  by  the  city  of  Memphis  in  1S73, 
were  receivable  for  taxes  on  act-ount  of  "  Nicholson  pavement,"  for 
the  years  1873-74-75,  fniin  those  who  had  paid  the  original  assew- 
meul  to  Brown,  but  while  this  wan  so,  a  Stale  court  would  not  inter- 
fere with  the  special  "  lUHudaniLis  inx  "  levied  under  the  mandate  of 
the  U.  8.  Court,  as  tlii«  would  W  in  effect  to  defeat  the  execnticin  of 
the  order  of  said  court.     Id. 

b.Same.  Liability  of .  P'ltcei-  'f  GiuimiOte  Ui  bind  rin-pmittioii.  Water- 
aorki.  Improvenieitt.  The  power  to  make  a  contract  for  the  introdno- 
tion  of  a  new  and  exjieasive  improvement  in  a  system  of  water-works, 
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being  equivalent  in  general  to  the  power  lu  levy,  collect  and  diHburse 
taxefl,  must  be  exerctncd  in  the  Bune  mnnner  and  by  the  Hsme  an- 
thorily,  that  is,  by  a  corporate  act.  Thetv  lieiiiR  no  general  law  or 
ordinance  modifying  this  rule,  a  water-worhii  commiltee  had  no  power 
to  bind  a  curiiorallon  bv  a  coniract  of  thix  charatter.  Mayor  v.  flii- 
3«n,  405. 

6.  Samf.  Same,  Rali^ealUm  o/'  nmtnut  bg  f!lj/  yoeerniiifur.  The  court 
iielow  inKtnictcd  the  jiirj'  that  tlie  failure  of  the  city  authorities  within 
a  reasonable  time  to  disafhmi  what  the  committee  had  done,  would 
be  a  ratificatidu ;  and  refiiM>d  to  charKC,  tliat  the  ratihcation  could 
enly  be  by  the  action  of  the  two  boanli'  of  aldermen  and  councilmen, 
approved  by  the  mayor,  and  that  the  mayor  and  members  could  not 
eomnilL  or  esiop  the  city  by  any  ccmdiiei  or  erpre*iirnu  of  the  water- 
works.   2f'W,  error. 

7.  Samt.  Saint,  Peiavr  and  inwdm  of  collniiiig  tiax»  imilrr  art  of  1873,  efi, 
102,  ete.  The  city  of  Memphis  filed  n  hill  under  the  act  of  1973,  ch. 
102,  to  which  objection  wax  made  liy  demurrer,  that  the  bill  alleges 
lands  and  lots  had  1>een  sold  for  taxes  and  bid  in  by  the  complainant, 
and  [Hiints  t4)  no  defect  of  title  under  the  |)roeeeding  for  nale;  that, 
oecordinK  to  the  allcgatioua  iif  the  bill,  complainant  has  ac<iuired  a 
purfei't  title,  and  her  remedy  is  by  an  action  of  ejeelmeiit.  HrW,  the 
act  of  1673  give^  the  chancery  court  jurisdiction  to  evict  i>erson!) 
fnmi  land  in  behalf  of  a  corjioration,  that  has  bid  the  name  in,  at  the 
prices  of  the  taxts  due  thereon.     Oils  uf  Meinphl*  v.  iMoiiy,  I'M, 

8.  &1HIC.  &inie.  CviiHlS  rouiml^l;i,er  nml  i,nl  be  jxii-tt/.  When,  The 
power  given  to  the  county  commissioner  to  sue  is  merely  curaulalive 
to  tlial  of  the  corporation  already  vested  by  law.  It  is  not  necesi'ary 
that  the  suit  should  lie  brought  in  his  name.    Id. 

9.  Sutni^  Siiim:  Stnlutc  of  liiiiilnliom.  It  is  not  in  the  power  of  the  cor- 
poration to  relieve  one  and  impiwe  upon  another  a  burden,  and  no 
laches  on  it.i  part,  or  that  of  its  officer!',  can  defeat  the  ri(tht  of  the 
public  to  have  collected  and  rightfully  appropriated  the  public  taxe*. 
As  against  thiw  right,  there  is  nothing  of  such  a  character  that  justice 
reciuires  an  estoppel,  or  limitation  shouU)  lie  asserted.     I<l. 

10.  Saliiiiui',  Cioiaiag  ^reeli  inlli  nmnffllng  line.  Nnimne*,  Emiaeni 
daimiiii.  Sen.  lllS,  1119  nuif  1120  i^  tie-  Godx  amitrued.  Sec.  1118  of 
the  Ciide  provides  that "  all  the  railroads  of  the  State  have  power  to 
construct  their  road?  no  as  to  crorw  each  other,  if  necessary,  by  the 
main  tracks  or  branches,  or  to  unite  with  each  other  as  with  hranchee."' 
Hehl,  that  the  plain  meaning  of  this  xection,  read  by  the  light  of  sees. 
1119  and  1120,  was  thatvarions  roads  might  form  a  homogeneous  sya- 
tem,  and  that  these  roads,  or  any  future  roads,  might  unite  by  huild- 
ing  tracks  from  one  to  the  other  for  the  purpose  of  traasportiug 
loaded  cars.     Eailroad  OmyjHHien  v.  Ainfc,  522. 
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11.  Same.  Samt.  I^mer  nf  railroad  coiapaaiei.  This  power  being  con- 
ferred on  corporaliotw  which  had  huilt,  or  were  enipowereil  to  eon- 
struet  roadd,  and  had  alrendy  the  power,  in  bo  doiajf,  to  eiereise  the 
right  of  eminent  domain,  and  to  purchfute  land  for  the  purposes  of 
tha  tract,  needed  no  additional  power  to  be  conferred  in  order  to  cariy 
out  the  objects  of  the  Leginlature.     Id. 

12.  SatiK.  Siiinc.  Nftreelly  nf  rrc.  Hid,  It  was  necessary  to  authorao 
them  to  bnild  further  in  order  to  make  the  connection  contemplated, 
but  thev  possesMed  the  power  already  to  carry  out  the  work  autbor- 
thorixed.    Id. 

13.  Municipal.  S^mr  lo  pai-duiie  load.  While  it  m  the  better  rule  to  con- 
Btnie  Btriclly  the  power  of  corporations,  still  it  *as  within  the  cor- 
porate powers  of  the  city  of  Knoxville  to  purchase  and  own  land  out- 
side the  city  limits,  for  water  reservoir  purposex.    Nevmian  v.  Athe,379. 

14.  Same.  Title  ni^  divetted  by  ehange  nf  purpone.  Land  being  purchased 
fur  such  a  purpose,  the  title  vested  iu  the  city,  aud  was  not  divestad 
by  a  change  of  purpose,     irf. 

lb.  Same.  faUare  lo  perfonn  n  iidnor  ron^ideraivm  tpill  nol  forfeit  the  liHe, 
Whea.  Land  conveyed  for  a  fair  consideration  does  not  revert  to  the 
bargainor  because  some  oubtide  consideration  has  not  been  ix^rformed, 
when  there  is  nothing  in  the  deed  to  sliow  that  such  failure  was,  hf 
the  contract,  to  forfeit  the  title.     Id. 

18.  Same.  Sifeetment.  Eight  lit  re-enlei:  Who  may.  The  right  t«  re-enter 
ia  reserved  to  the  bargainer  and  hLs  heirs,  and  not  to  his  grantees.    Id, 


See  Cbiminal  Law,  1,  '2, 3, 12 ;  Office  and  Officers,  2, 4, 5 ;  Per- 
Boss  DKDEB  DlM*Bii.iTY,  2 ;  Stattptes. 

■COUSTY  COURT. 

Saygettion  of  iinoJi'mrj).  Can  aal^  he  »\ade  m  (nuiUy  courl.  Pet  Curiam, 
We  held  at  the  last  term,  in  the  case  of  Bryant  u.  Campbell,  that  by 
statute,  suggestion  of  insolvency  can  alone  be  made  in  the  coun^ 
court.  But  treating  ihe  suggestion  an  a  nullity,  under  a  bill  for  th« 
ndministration  of  a  complicated  estate,  with  all  parties  in  interwt 
before  the  court,  they  will  be  bound  by  a  decree  apportioning  the 
fund  among  them  upon  principles  of  equality.  Sekher  v.  Widur- 
thorn,  111. 

-COUNTY  WARRANTS. 


For  a  purchaser  of  coonty  warrants  lo  maintain  ai 
he  must  be  vested  with  title  to  same  by  written 
BigDment.     BnuHty  v.  Siir/piiie,  407. 


CETMINAL  LAW. 

1.  Fea.  Onto.  Diatrifl  AUonuy.  Previous  to  the  act  of  1876,  the  diii- 
trict  attomey-generftl  was  allowed  a  fee  of  $5.00  in  miademeanora 
where  the  mmtn  wer«  paid  or  secured  by  the  defendanbt,  bat  in  no  case 
where  the  roimty  pave  the  coHta  in  a  misdemeanor,  was  a  fee  of  more 
than  $3.60  allowed.  The  act  of  1S75  provided  for  defendanta  ))eing 
eompelled  to  work  out  the  costs,  when  they  failed  otherwise  to  pay  or 
secure  them ;  by  the  11th  section  it  in  proTided,  that  the  county  shall 
pay  all  the  vo*tn  in  mii'demeannr  caiteH,  as  now,  and  Che  proceeds  of 
Hsjd  convict'^  labor  shall  be  paid  into  the  county  treasiiry.  Though 
the  attorney^neral  be  entitled  to  a  fee  of  $5.00,  where  the  convict 
pays  or  F«oureK  the  coHtH,  and  though  the  conrict  reimbuneti  the 
county  with  the  proceeds  of  his  Inbor,  nod  thereby  indirectly  payii- 
the  cost  of  his  trial,  yet  the  court  hold,  the  attorney -|{eneral  is  entitled 
to  a  fee  of  only  $2.50  under  the  partial  provisions  of  Sec,  4515  of  the 
Code,  and  the  convict  cannot  lie  compelled  to  "work  out"  any 
greater  amount.     Knoz  v.  Slale,  202. 

2.  Same.  The  ojiinrt  bound  only  far  Slatr  dulg.  Although  the  defendant 
be  liable  to  judgment  for  his  costs,  he  cannot  be  ht^ld  in  custody  until 
he  pay  or  seenre  the  same ;  he  is  only  bound  for  cost™  on  behalf  of 
the  Stale.    Id. 

3.  5nn»!.  Chaj^-  83  c^nrt  qf  1875.  Vcid.  The  act  of  1876,  ch.  83,  which 
provides  that  the  convict  be  further  held  in  the  work-house,  after 
working  out  the  imprLsonmenl  affixed  by  the  jury,  and  all  the  costs 
in  the  case  to  work  out ;  "  also  all  costs  which  may  accrue  after  con- 
viction, for  clothing  and  other  necessaries,"  considered  by  the  court 
to  be  in  violation  of  the  8th  section  of  the  bill  of  rights,  which  de- 
clares that  no  man  shall  be  taken  or  imprisoned,  etc.,  or  deprived  of 
hb  liberty,  but  by  the  judgment  of  his  peers  or  the  law  of  the  land; 
this  chapter  is  lield  by  the  court  to  be  void.     Id. 

4.  Bail.  Sure^.  Clerl^f  pmcer  lo  arivgi  de/rNdanl.  A  clerk  of  the  court 
is  not  authori^sed  to  direct  the  arrest  of  n  defendant,  where  he  has. 
been  relea»ed  on  giving  securily,  or  to  direct  his  imprisonment  in  the 
founty  jail  us  a  means  of  collecting  n  judgment  rendered  against  him 
and  his  surely.     Pr,terle  y.  siaie,  261, 

5.  fieiuJiBS  arrexl,  Offiee  and  offftr.  A  iHidmun  issued  by  the  clerk  of  a 
court  improperly  and  in  violation  of  law,  and  directing  the  sherifT  to 
arrcxt  and  imprison  the  parly  named,  will  not  justify  the  officer  in 
attempting  tu  make  the  arrest;  and  the  resistance  of  the  party  by 
killin);  the  oflieer  does  not  amount  to  murder.  The  othcer  must,  at 
his  peril,  see  that  he  has  valid  process  in  his  hands  to  authorize  an 
arresl.     Id. 

6.  Sri'leiuv.  Sevfraiiff..  Cnmpetrnl  mlneia.  A  party  jointly  indicted  for 
the  same  ofTcnse,  hul  who  has  obtained  a  severance,  and  is  not  put  on 
joint  trial,  is  a  comi)etent  witness  tor  defendant.     Id. 
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7.  Same.  Dying  dtdanUums.  The  dying  declaralioUB  of  a  witneea  t«  a. 
homicide  are  not  admisKible  in  evidence.  Only  such  are  admissible 
■H  are  made  by  him  for  whoHC  homicide  the  prixouer  is  on  trial.    Id. 

8.  Jtfinirfma/  aebt.  When  mil  iuMtid.  An  indiclment  for  a  felony  against 
a  party,  the  filing  of  a  jilea  of  "  not  guilty  "  thereto,  and  the  order  of 
the  judge  to  spread  the  indictment  upon  the  minutex  of  the  court, 
are  mere  niiaisterial  acts,  in  no  wise  affecting  the  interest  of  Che  ac- 
cused. Such  prnceedings  are  therefore  not  invalid,  becauHe  had  while 
a  judge  wan  presiding,  incompetent  to  nit  upon  the  trial  of  the  cause. 
Glaiffoa  V.  Sink,  485. 

9.  Same.  Failure  to  »pread  iiidielnieni  upon  miititlee  doen  nol  involidaie  the 
muK.  Nor  does  the  ominHion  U>  have  spread  the  iudictment  upon  the 
minutes  of  the  court  either  enlarge  or  diminish  the  rights  of  the  ac- 
cuxed,  since  the  object  of  such  a  proceeding  in  simply  to  provide 
against  the  consequences  of  the  low,  abstraction  or  destruction  of  the 
original.    Id. 

10.  Sniae.  AppaintiiKHl  qf/perial  judges.  Auth/rrily  fur  mmd  fc  ^irSy  par- 
lued,  Coiuequewei  of  ornMiJon  mi  to  do.  In  the  appointment  or  Helcc- 
tion  of  special  judgen  in  criminal  comx.,  the  law  authorizing  it  muHt 
be  strictly  pursued.  Neither  does  the  ConiititHtion  nor  any  statute  of 
the  Stale  provide  for  the  appointment  of  a  Bjiecial  judge,  in  auch  a 
eoHo,  by  llio  agreement  of  the  pnrticii.  The  verdict  and  judgment 
rendered,  while  a  special  judge  so  appointed  was  presiding,  arc  there- 
fore held  void,  the  prisoner  declared  never  to  have  been  in  jeopardy, 
and  remanded  for  trial  de  lunv.    Id. 

11.  Kailttx  taii>.  Seeiiaii  4770  qf  the  Code  eimtlrued.  The  prisoner  was-ia- 
dicted  under  Section  4770  of  (lie  Code  and  convicted.  The  indictment 
reads  as  follows:  "Thedefendant  on  the5thday  of  November,  A.D., 
1877,  in  the  county  and  jurisdiction  aforesaid,  then  and  there  unlaw- 
fully and  feloniously  being  masked  and  in  disguise,  unlawfully  and 
feloniously  then  and  there  did  enter  upon  the  premises  of  Ellis  Davis, 
in  said  county  situate,  ngainst  the  peace  and  dignity  of  the  State." 
The  facts  were,  that  the  prisoner  entered  tlie  hen-house  of  the  prose- 
cutor, for  the  purjKiHC  of  stenliug  chickens,  as  acknowledged  by  him- 
self. Erld,  that  the  indictment  was  proper  and  the  conviction  cor- 
rect.     Wu/pide  V.  Stale,  ;t70. 

12.  FiiK  wid  rn>U.  Raid  and  m-ucily  for.  Bemedy.  Where  a  person  has 
been  convicted  and  hned,  and  the  court  accept.t  his  surely  given  for 
the  same,  and  he  is  thereupon  releaHcd,  he  cannot  be  rearrested  at  a 
subsequent  term,  upon  the  failure  of  the  sheriff  to  make  the  money, 
and  reniande<l  to  prison  again.  The  court  say :  Where  security  is 
accepted  by  the  court  and  defendant  discharged,  there  being  no  fraud 
practiced,  the  remedy  is  ujion  the  bond  or  recoguiianirc  for  the  line 
and  costs.     UaniiUou  v.  Stale,  3.)5. 


CRIMIXAI-  LAW-   ConHnwd. 

1^.  Venue.  P,-.ipt.-t!i  lakeit  in  nae  eomil;/  but  nirrlal  intn  ajintiier.  The  de. 
C<;ndanl>>  in  thU  cnw  were,  at  the  time  they  coniDiitteit  the  ofTenxe, 
]>riM>iiprt>  and  in  ehar^  of  an  offieer,  who  va»  taking  them  to  Mem- 
phi*  from  Jacksmn,  where  they  had  been  tried  and  remanded  to 
Bhclbj  eonnty  for  rehearing,  niid  when  in  Fayelle  countv,  on  Iheir 
wuy,  tliey  lo(ik  from  the  jrerson  of  the  profieciitnr  hin  watch,  and  car- 
ried it  lo  8hcll)y  count  V.  Held,thM  they  were  properly  tried  in  Shelby 
eonnfy  for  thin  offenee,  as  they  knew  they  were  certainly  going  to 
Shelby  county,  under  the  eircumHEanceK,  and  the  carrying  of  the 
l^nodH  to  thai  eoiinty,  in  Huch  erme,  wan  not  inToluntary.  Slate  t, 
Marifsruni,  :j62. 

14.  Same.  Briui/ing  KtiJea  prop^-ty  into  tiiin  Slate.  Tnfmiaf.  A  penmn  iukj 
lie  convicted,  under  the  nut  of  1875,  ch.  31,  for  bringing  stolen  prop- 
erty into  thii<  Slate,  but  the  judgment  of  infamy  cannot  be  prescribed 
(IS  part  of  the  pnninhinent.    Fi)Mtr  v.  Slaie,  353. 

15.  Eiiibn^emenl.  Whfil  iiavj«nri/  In  eoniiitiUe.  Principal  and  aymi.  Id 
order  to  Bustain  the  charge  of  embezzlement,  the  agent,  etc.,  must  be 
in  the  regnlar  employment  of  the  master,  and  it  roiwt  be  by  virtue  of 
Biich  employment  that  the  nicmey  or  jiroperty  appropriated  comce  to 
his  hand^.  A  mere  caxual  employment  does  not  fall  within  the 
rtlntiile.    J'lhnium  v.  Stale,  279. 

16.  Kerpen  ol  holeU.  Righla.  The  2d  section  of  the  act  of!  S76,  ch.  130, 
which  gives  a  right  of  action  to  the  keeper  of  any  hotel,  theater, 
public  bouse,  reBtanranl  or  common  carrier,  against  any  person  guilty 
of  turbulent  nr  riotous  conduct,  within  or  about  the  game,  etc.,  does 

'  not  violate  See.  17,  Art,  II.  of  the  Constitution,  forbidding  ths 
passage  of  an  set  embracing  more  than  one  Kiibjecl;  nor  is  it  in  vio- 
lation of  the  Itilh  section  of  the  Bill  of  Righlii,  forbidding  eicewive 
tines  and  punishment.    Slate  v.  Ln/tiier,  WA. 

17.  Jndgmeiilt  and  denriv.  Nolle  proaequL  Error  to  tet  anide.  Whea.  A 
nnllt  pi'imtqui  was  entered  al  one  term  of  the  court  through  mistake. 
During  that  term,  in  the  abwnce  of  defendant,  it  was  set  aside,  and 
the  caHe  retniitat«d  on  the  docket  At  the  next  term  the  defendant 
moved  to  set  aside  the  order  reinstating  the  cause,  which  was  done. 
Held,  this  wnj.  error.    Slate  v   /Won  2i\ 

18.  Precinu*  opinion  of  gmnd  /uiy  Dnf*  not  ditqualify.  The  foreman^of 
the  grand  jury  that  found  the  indictment  in  (his  case,  was  one  of 
the  committing  magiiitraleN ,  snth  fai.!  was  pleaded  in  abatement  to 
the  indictment,  urging  the  incom[ietenci  of  the  grand  juror,  upon  the 
gronnd  that  ho  liad  prejudged  the  caw  The  court  say ;  "  We  do 
not  undemtand  that  onr  laws  require  that  the  grand  jurors  shall  be 
free  from  any  previous  opinion,  hk  to  the  gnilt  of  the  atcused."  Slate 
V.  Chair-,  1116. 
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19.  Cop))  d/  iiuiletiaeiit.  Pi-imaer  enlUtat  In.  In  all  aaa.  Not  ralnd-^  la 
mpittil  caKi.  Prigoncm  in  actual  confinement  are  entitled  to  a  copy 
of  the  indictment  in  all  criminal  proHecutioua.  This  is  not  ntitricted, 
B&  would  be  inferred  from  Her.  5209  of  the  Code,  to  capital  offenses. 
The  prixoneT  cHn  waive  the  riRht,  and  if  he  docM  not  demand  it,  such 
waiver  will  be  implied.     Monef  v.  Stale,  229. 

20.  Dog  nabjeel  of  lareeny.  Niatiile  coialrnai.  I'nder  the  slatute  of  inter- 
prejotion,  t4ec.  61,  Code  of  Teniiensee,  a  dog  is  personal  pro|)ertj-,  and 
therefore,  if  of  any  value,  i«  the  subject  of  larcenv.     Slate  \:  Bjoim,  63. 

21.  Bursars-  Lanxai/.  A  conviction  for  bnrglary  willi  intent  to  com- 
mit lareeny,  is  a  bar  to  an  indictment  for  commission  of  the  larceny. 
State  V.  DeGraffrareid,  287. 

22.  Mitdemeanor.  AtleaipUd  Jtiiiny.  An  attempt  lo  commit  felony,  an 
larceny,  in,  at  common  law,  |)iinixhabte  rk  a  miiidcmeanor.    Nlfholton 

DEEDS  OF  TRKST. 

See  HoHESTEAS,  2,  3 ;  Cbahc£RY  Pbacticb,  7 ;  Vehdok's  Lien. 

1.  Cimdriied  lo  merely  retain  a  lien  or  motiffope.  Wlien.  A  deed  of  con- 
veyance  containing  the  following  clanse;  "  Nevertbelem,  this  deed 
of  conveyance  is  null  and  void  and  tif  no  effect  nntil  all  the  purchaije 
money  is  paid,  then  of  full  force  and  effect,"  is  constrned  (o  retain 
merely  a  lien  or  mortgage  to  secure  the  unpaid  purchase  money;  a 
non-compliance  with  tbe  conditions  doeti  not  avoid  it  abtHiliitely, 
Miiketly  y.  Fia»,  l^A. 

2.  E<iuity.  3b  hart  Ttlief  m,  upon  iin  rdlegniian  of  wit  of  title  or  breaeh  ^ 
fov^tant  1^  neiiin.  What  rei/iii^te.  .Irliim*.  A  parly  can  have  no  re- 
lief in  equity  for  the  alleged  breach  of  the  covenant  of  seizin,  or  upon 
an  allegation  of  want  of  title,  no  fraud  or  insolvency  being  chan^, 
unless  a  clauHe  in  the  deed  changes  ita  character  from  an  executed  to 

Id. 


H,  Stile  of  laiui.  Under  after  death  of  laahr.  Jtighl  lo  pmeetd  wit  teairedby 
jtidgmaU  at  lav>.  Riijhlt  (^partia.  The  power  of  a  trustee  toxell  land 
for  the  purpose  of  paying  a  debt,  is  a  power  to  sell  coupled  with  an 
interest,  and  is  not  revoked  by  the  death  of  tbe  maker  of  the  <leed. 
The  creditor  necured  by  the  deed  may  proceed  against  the  trust  prop- 
erty as  the  primary  fund,  whether  before  or  after  the  death  of  tbe 
debtor ;  and  this  right  is  not  waived  by  obtaining  a  judgment  at  law. 
Hodga  V.  OiU,  378. 

4.  RighOt  of  benefirinrg  lo  oKodS  reiiU  of  pmiierty  foniti/ed  lo  «emw,  hin  dtbf, 
irkere  Iniglee  HaM  only  legal  lille  KilioiU  piienexnon.  Denied.  A  tnuitee 
holding  the  legal  title  to  land,  under  a  deed  of  trust,  to  secure  cred- 
itors, but  not  in  possesion,  has  no  right  to  the  rents,  nor  can  the  same 
be  attached  by  a  second  creditor  for  the  payment  of  his  debt.  MeOall 
V.  OiirtAorB,  61. 
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DOWER. 

See  Homestead,  1,  2,  3. 

EVIDENCE, 

Sw  Bit-LS  AKD  Notes,  l,:i,5,  (i,  10, 12,13, 17:  CwMnfii.  Law,  6,  7; 
OnfTBACTs,  3;  Ferries,  2;  Frato  and  Deceit,  5 ;  Makrikd 
WoMBp,  7,  8 ;  Railboadh,  1 ;  Wilm,  1,  2,  3. 

Bfeoi'dt  uf  eounlg  court  ai-e.  When.  In  eourW  of  equity  the  records  of 
the  ooiinty  court,  when  duly  certified  lo  und  regularly  filed  m  eri- 
denec,  becciiue  nurh  lui  much  oit  a  dcpouitloD  or  aay  other  leatimony. 
Leeuny  v.  Ddp,  415. 


1.  Linage.  lajiaielion.  Chatifery  Court.  Hw  no  poifer  to  prolMl  parties 
piii«iai«g  itlaliUe  privikga  and  fi'anehuie$.  IClni.  SlateiHent:  The  banks 
of  (he  river  are  owned  by  difTerent  persons ;  both  run  a  ferry  and 
have  the  ximie  landing; ;  one  with,  the  other  without  a  license.  BM, 
land  may  be  appro])rialed  to  the  nue  nf  a  public  ferry  a»  an  easement 
for  the  beiicRt  of  the  public,  but  a  j>erKon  who  runs  a  ferry  under 
a  licenwe,  has  no  nucb  riKht:;  iiKainnl  third  pcrxonii,  wbo  set  up  an  op- 
poHition  without  license,  an  a  cimrt  of  e<|uity  can  protect  by  injunc- 
tion or  otherwise.     T-evirai/  v.  De/p,  415. 

Fmj;  INSIK-XNCK. 

See  Marribb  Womks. 
FRAUni'LEST  OONVEY.VNTE. 

See  Attai'hment  ;    Raskruitx'v. 

1.  Viiliiulary  enrirei/nnn  of  priijierty  ill  fiiiHd  nf  i-rediln--».  Norvell,  BoODe 
A  Co.,  of  MeinphiB,  obtained  credit  from  Brady  &  Co.,  in  New  Or- 
leans, t]irou)cb  one  of  tbcir  uienibcrH  (.McKeon),  upon  the  faith  of 
his  individual  estate,  which  he  jiromined  should  remain  in  his  own 
name,  and  be  subject  to  his  debts;  that  soon  afterwards  McKeon 
mnde  a  voiuutary  conveyance  of  hj«  prot>erty,  when  his  firm  was  in 
doubtful  circum stances,  irithoiit  wnrninj;  Brady  &  Co.,  who  continued 
the  credit  previously  obtained.  Hdd,  such  a  conveyance  is  evidence 
of  fraud,  in  faet,  und  the  refiLitralion  of  the  deed  does  not  alter  the 
csi<e.  The  property  so  conveyed  will  be  liable  lo  the  satisfaction  of 
debts  due  such  creditor,  thouK'i  contracted  subsequent  to  the  convey- 
knce.    A  debtor  han  no  riglit  to  convey  all  of  bis  tangible  property 
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Uld  leave  hiH  creditors  to  take  their  chanceB  of  realizing  their  debts 
from  RHsetK,  conHiuling  of  bills  and  nvcounte  payable,  irhere  the  proof 
failfl  to  show  that  niich  utinets  were  available  tii  creditors.  Ax  the  deed 
is  void  for  fraud,  in  fact,  all  the  creditors  will  be  allowed  lo  share  the 
proceeds.     Levering  v.  NontU,  ITfi. 

2.  Sinne.  Ihi/emU  n/  dd>ti.  Doa  not  rebut  evidence  0/  fraud.  Whm, 
Where  a  debtor  makes  a  voluntary  conveyance  and  afterwards  pays 
»  large  part  of  his  liabilities,  thih  does  not  rebut  the  evidence  of 
fraud.     Id. 

niAUD  AND  DECEIT. 

1.  I^uly  making  repreMiiUitium  thai  tiJUi-axinh  become  /al»e.  Not  liiibte. 
When.  Horrigan  applied  lo  Thacher,  the  cashier  of  a  bank,  for  in- 
formation concerning  the  solvenc;)  of  Toof,  Phillips  &  Co. ;  Thacher 
replied  favorably  ax  to  their  credit,  and  upon  this  assurance  plaintiff, 
from  time  to  time,  purchased  large  amounts  of  the  bills  of  accept- 
ance of  said  firm.  Right  montliH  later,  Toof,  Phillips  &.Cn.  faUed, 
and  plaintiff  lost  j;2,0IX>  by  his  investments;  thereupon  he  brought 
suit  against  Thacher  and  the  bank  for  deceit.  Held,  an  honest  state- 
ment of  a  mere  opinion,  however  erroneous,  as  lo  the  solvency  or  re- 
liability of  another,  cannot  furnish  the  grounds  for  an  action  of  this 
character.  A  party  cacinol  be  held,  in  such  a  cose,  to  have  given  a 
continuing  guaranty  against  future  contingencies,  nor  lo  have  bound 
himself  to  notify  the  other  of  what  be  may  well  1>e  assumed  to  be 
able  to  discover  for  himself.  Bnn-u/iin  v.  Bant,  IJtT. 
%Same.  Slatiiutent.  The  substantial  avermentw  of  the  indictment  arei 
"  The  plaintiff  in  error  represented  himself  lo  be  a  practicing  physi- 
cian ;  that  he  bad  restored  sight  lo  Ned  Williams,  a  blind  man ;  that 
he  represented  lu  the  prceecutor  his  house  and  residence  were  infected 
with  poison;  lliat  the  poison  was  in  the  bed  occupied  by  the  grand- 
daughter of  the  prosecutor;  that  the  grand-daughter  was  Ibo  person 
poisoned.  Jle  proposed  to  find  the  poison  and  remove  it  for  a  valua- 
ble consideration  to  be  paid  to  him  by  the  prosecutor ;  the  prosecutor, 
relying  upon  these  false  and  fraudulent  repreiwntalions,  and  believing 
them  lo  Iw  true,  paid  to  the  plaintiff  in  error  the  sum  of  $■22.00," 
etc.,  etc,  Beid,  that  the  indictment  is  sutlicient  to  KUstain  a  convic- 
tion under  section  4701  of  the  Code,  sup|K>rtcd  by  the  facts  of  this 
case.     Snaeu  v.  Suile,  45. 

3.  Same.  SauK.  Il  is  insisted  that  the  falfte  pretenses  comjdained  of 
are  not  such  as  would  be  credited  by  a  person  of  ordinary  caution. 
The  court  say  :  "  We  are  aware  that  such  language  is  used  in  some 
of  the  cases  pa.'vted  upon  by  this  court.  This  restriction  upon  the 
operation  of  the  statute  is  not,  in  our  opinion,  authorized  by  its  lan- 
guage. If  ordinary  caution  is  to  have  its  influence  in  the  application 
of  the  law,  it  must  lie  such  ordinary  caution  as  we  may  naturally  and 
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^ea^iona<l]y  expect  to  eiint  under  ihe  pitetimHtnnces  and  conditions  in 
life  "f  the  person  practiced  upon.  The  qiiention  is,  What  caution  ia 
ho  capable  of  enercising?     Id. 

4.  Same.  Same,  Ledgerdemaia.  It  \h  intiiBted  there  h  no  proof  showing 
the  faUitr  of  Ihe  claimed  Biiperhumnn  power  of  the  pretender,  wnd 
therefore  he  cannot  be  conviclcd.  The  court  Hay;  "  We  reply,  tha 
ne^livc  k  not  susceptible  of  actual  proof,  but  iv  of  that  class  of  things 
which  bear  to  Ihe  inielligent  mind  the  conviction  clear  and  conclu- 
aive  of  itH  own  faliiehotKi.     Id. 

5.  Same.  Same.  BvUleiax.  It  wait  error  not  to  withdraw  the  proaecn- 
tor's  evidence  to  the  effect  that  one  of  the  patients  of  the  pretender 
had  (old  bim  that  he  wa«  not  benefitted,  when  the  prinoner  had  statad 
to  the  prosecutor  that  he  hod  cured  him,  etc.,  nit  evidence  of  hts 
skill.    Id. 

■G.AJtNISHMENT. 

See  Pebsos.s  Usdeb  Disability,  3. 

1 .  Giau'diaa  and  Mnrd.  Mnrried  uiom«n.  BtUn  imd  nof«.  A  gamiahmMtt 
may  Ket-olf  against  a  debt  due  by  him,  notes  taken  hy  hin  guardisn, 
a/einc  covert,  payable  to  her,  as  guardian,  for  monevfl  belonging  to 
him.  they  having  come  to  his  podseinion  upon  niajoril.v.  JUerrunax  v. 
Cbnnnniri,  93. 

2.  Same.  Same.  Staiuit  of  Umilatioia.  When  the  statute  operates  on 
the  remedy  it  must  be  pleaded.  .An  ure  teniie  defense  is  not  admiaBi- 
bio ;  if  the  notes  were  barred  by  Ibe  statute  which  it  was  not  pleaded, 
the  f«t-off  will  be  allowed.    Id. 

3.  Same.  Same.  Tnitlt.  Wheu  a  party  borrows  money  from  a  trustee, 
without  security,  it  ie  a  breach  of  the  trust,  of  which  he  has  notioe, 
and  thereby  becomes  a  quasi  truftee  himnelf,  and  is  estopped  from 
pleading  the  Hlatiite  of  limitations  against  the  recovery  of  snch  k 
debt.    Id. 

(JUARDIAN  AND  WARD. 


HOMESTEAD. 

1.  Dmner.  Widva  not  ailitled  tn  bolh.  When,  Adoiinittmliaa,  Where  a 
husband  has  died  in  1869,  the  rights  of  his  widow  to  homestead,  etc, 
are  determined  by  the  act  of  181)8,  which  does  not  enlarge  the 
widow's  rights  or  interest  in  her  husband's  estate,  as  against  the  ad- 
ministrator. .A  homestead  is  not  among  the  articles  exempt  from 
execution,  which  dcttcend  to  the  widow,  and  not  to  tlie  adnitnistrator; 
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her  rightH  to  Huch  are  an  the  head  of  a  family,  againxt  a  creditor, 
who  u  seeking  to  enforce  bin  debt,  by  execution  or  attachment. 
Longford  v.  I,eait,  127. 
2.  Same.  Same.  Deed  if  Imet.  Mortage.  Fbaei'  of  moFrUd  votium  to 
alitnaU,  In  coniitruiiig  a  deed  of  trust  by  a  husband  and  irife,  con- 
taining the  following  clauHes:  "We  hereby  relcniw  and  relinquish 
all  right,  claim,  and  interest  whatever,  in  and  to  said  Int  of  ground, 
which  lit  given  by  or  rexiillf  from  all  lawn  of  this  State,  pertaining  to 
the  exemption  of  homeslead  or  dower,"  the  court  say :  "  Although 
we  have  no  special  statutes  authorizing  a  feme  fot^erl  to  rt-lense  her  in- 
choate right  of  dower,  yet  we  think  i>be  may  convey  or  releane  this. 
right  under  the  name  principle  that  our  laws  allow  her  to  convey  any 
other  intereHl  she  may  have  in  lands."  The  above  language  we  hold 
to  be  eufticicnt.     AlwUer  v.  BiUler,  2i)9. 

8.  Same.  Same.  The  court  hold  the  following  clause  in  a  similar  deed 
to  merely  convey  th?  homestead  int«reM,  leaving  the  dower  right  un- 
affec(i«l :  "  And  in  the  event  of  sale  we  waive  all  equity  of  redemp- 
ti<m  and  re-piirchnsc  and  hiimeslcad  in  said  pn)perty."     Id. 

4.  iSiiine.  IM)t  amiraiUed  be/ore  paieage  of  Uan.  Slalule  of  limUaiimt. 
San  promiM  after  pamage  of  lam.  The  statute  of  limitations  operates 
OR^  to  bar  the  remedy;  a  new  promise,  therefore,  is  not  the  substan- 
tive cause  of  action,  but  the  original  debt.  Hence,  under  the  act  of 
1870,  a  homestead  is  not  exempt  from  the  payment  of  a  debt  con- 
tracted before  its  passage,  although  the  bar  of  the  statnte  has  been 
completed,  if  the  dpw  promise  is  made  eabiequently  thereto.  Woodie  v, 
Ib-rfes,  r,w>. 

6.  Same.  Bitjht  of.  Ihruiot  iirevail  mxr  vendor'i  and  meehaaic'e  lien.  When. 
Sack  lien  nmlimieK.  Hots  hug.  And  may  be  eiifoi-ml.  H-ne.  The 
homestead  right  cannot  prevail  over  the  lien  given  by  the  statute,  in 
favor  of  one  fucniMhing  the  material  fur  the  building  on  the  lot 
claimed  as  a  homestead,  and  this  lien  includes  not  only  the  huildlngB 
erected,  but  also  the  lot  upon  which  they  arc  erected,  and  continues 
for  one  year  after  the  time  at  which  the  materials  were  furnished. 
The  lien  thus  given  by  statute  may  bo  enforced  by  attachment  either 
»t  law  or  equity.     Thumptony.  Wiekertliam,  2i(i.   . 

fi.  Sanie.  Pnaaaurn.  Hunting  out  land,  or  farming  it  u|>on  shares, 
without  living  uimn  any  part  of  il,  though  residing  in  a  house  ad- 
joining the  same,  is  not  a  possession  of  said  land  as  a  hnmesieail,  and 
does  not  give  the  homestead  right.     Wndr  v.  Wnde,  Gl'l. 

7.  Sam€.  YiiuiUary  alienalion  of.  When  a  husband  anil  wife  execute  a 
oonveyance,  and  the  pame  is  acknowledged  a-  required  by  law,  they 
part  with  their  right  of  homestead,  although  the  deed  may  contain 
no  erpraw  stipulation  conveying  (he  homestead.   lM!tTV,Btmea^i;Sd3. 
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HUSBAND  AND  WIFE. 

See  HojCBSTBAD,  2,  7 ;  Married  Womek,  1,  2,  3,  4,  7,  8,  10. 

JUDCiMEST  AND  DECREES. 

See  Appeal;   Criminal  Law,  17;    Baii,  Bond;    Pleading  am* 

Practice,  4;  Redemition,  3;  Sudrooation,  2,  5. 
Offic€  and  ogicen.  Servux  of  peorat.  ChaueeiT)  prerfioe.  A  jadgment  can- 
not be  vRcated  in  chancery,  on  ihe  ainiple,  unsupported  evidence  of 
the  judgment  defendant,  that  he  was  nc)t  served  with  process,  where 
the  writ  shows  the  officer's  return,  though  he  may  not  remember  tho 
fiict  of  service.     Tatam  v.  CiirtM,  360. 

LANDLORD  AND  TENANT. 

1.  SnWemenft.  A  tenant  occupying  premises  under  a  lease  not  for  a 
definite  period,  sowed  a  crop  of  oata  in  November,  1872,  harvealed 
them  in  1873,  and  plowed  in  ihe  stubble  to  get  a  new  crop.  His  ten- 
ancy was  terminated  the  first  of  September,  1873,  without  objection 
or  reservation  hy  him.  Held,  that  he  wa><  nut  entitled  to  enter  and 
gather  the  crop  of  oats  in  June,  1874.    Baidriima  v.  Cardweli,  389. 

2.  Lkn.  For  aupplietfumighed.  Tenant,  tlr.  The  act  of  1875,  ch.  IIG, 
gives  the  landlord  a  Hen  on  the  crop  for  neceHsary-supplies  of  food 
and  clothing  furnished  the  tennut,  without  any  written  contract  there- 
for.   LeieU  V.  JUahone,  374. 

LIFE  INSURANCE. 
AaignmerU  q^  paliey.  Ihwing  kudxm£»  life.  A  husband  who  has  t&k«m 
out  a  policy  of  insurance  on  his  own  life,  payable  in  the  usual  form 
to  him,  his  eieculon,  adminifltrators  and  asugoB  may  dinpose  of  the 
same  by  will.  The  provisions  of  the  Code,  sees,  2204  and  2478,  direct- 
ing that  such  a  policy  shall  survive  to  the  benefit  of  the  widow  and 
children,  and  shall  not  be  subject  to  the  debts  of  the  husband,  ontf 
apply  when  the  policy  remains  undiaposed  of  by  the  husband  in 
his  lite  time.     WilUami  v.  Oai-mii,  .)16. 

SIANDAMITS. 

See  CoNSTiTnrroNAL  l^w,  4. 
SUUemciU  of  aue:  Brown  &  Co.  obtained  judgment  agaital  the  City  of 
Memphis  in  the  Circuit  Court  of  the  United  Slates  of  West  Tennessee 
for  paving,  etc.,  which  court  ordered  a  ])ereniptory  mandamus,  com- 
pelling Ihe  city  council  to  paw  an  ordinance  levying  a  special  tax  1« 
pay  said  judgment.  A  levy  of  fifty-four  cents  on  the  one  hundred 
dollars  was  made  in  obedience  thereto,  which  was  construed  also  to 
apply,  by  the  Federal  Court,  to  merchants'  capital,  a  number  of 
whom  filed  a  petition  in  Ihe  State  Circuit  Court  at  Memphis,  praying 


MANDAMUS— Om*mu*i. 

for  a  eertioniri  and  luperaeiUos  to  bring  up  and  hnve  supenieded  th« 
digtrass  warranla  agninsl  each  of  (hem,  id  the  hands  of  the  city  lax 
collector  for  the  collection  of  the  tipecial  tax  assessed  against  them 
MTerally,  which  the.v  aver  to  l>e  illi^al  upon  two  grounds;  finit,  be- 
cause Ihe  ordinanre  itwlf  in  illegal,  the  city  government  having  do 
power  under  the  charter  and  laws  to  levy  the  tax ;  second,  beoanse 
the  amount  of  ibe  lax  is  too  tai^,  Hince  the  amessment  of  their  cap- 
ital for  the  year,  which  wax  made  under  the  act  of  1ST3,  TJoialett  the 
Constitution  I  and  a»*s*seH  their  capital  above  the  ]iroper  amount. 
Jf«rcAanf«  v.  Memphi',  76. 

1.  Juri»dietiiin.  Of  Sbite  and  Ftdenii  CniirU.  It  exdative  and  iruiepmdent, 
^yhere  a  State  or  Federal  Court  hax  rightful  jurisdictiou  of  parties 
and  the  subject  matter,  it  mntit  be  allowed  to  proceed  to  judgment 
and  execution;  their  jurisdidioD  being  exclusive  and  independent, 
process  iKsiiing  from  the  one  cannot  be  enjoioed  bv  suit  in  the  other. 
Id. 

2.  Ar^iaido.  SbUe  coiu-t  ran  takejufiadiiixim.  When.  Ca**«  might  arise 
where  the  State  court  could  take  juriadiclion,  that  Ik,  if  the  city  was 
proceeding  to  collect  a  tax  from  properly  exempt,  or  to  collect  double 
the  amount  assessed,  the  taxpayer,  without  denying  the  legality  of 
the  levy,  might  have  liin  remedy  in  a  State  court  to  avoid  paying 
that  which  under  the  levy  he  was  not  bound  to  pay.     Id. 


Frmi  Federal  CoiiH.  Detente  ojoiiwi  In/  petition,  iriiJi  new 
partiee.  Miut  be  made.  Wliere.  Not  neeemay/or  pelitionen  to  Aove  been 
partie*  le  the  original  tuH.  Taxpayen  are  eaiilled  la  no  noitee,  an  ordi- 
nraux  ieiying  a  lax  being  Ui/itiative  in  cJiaracla:  The  deciiion  of  ii  miai 
orderiag  a  atandamia  hat  the  effect  o}  ajudgmenl.  When,  When  a  man- 
damus from  the  Federal  Court  order»  a  tax  to  be  levied  to  satisfy  ita 
jadgment,  petitioners  avoiding  the  payment  of  such  tax  have  no  re- 
lief in  the  State  covirte,  since  the  jurisdiction  to  correct  the  judg- 
ment, or  protect  parties  from  its  effect,  must  either  l>e  in  llie  court 
rendering  the  judgment,  or  one  having  Ihe  revisory  power  upon  writ 
nf  error.  The  question  being  the  same,  the  State  courts  cannot  take 
jurisdiction  merely  because  the  ]ietitioncrs  are  new  i>artie»;  it  was 
not  necessary  that  petitioners  should  have  been  jiartien  to  the  original 
suit,  since  the  act  of  adopting  an  ordinance  levying  a  tax  is  not  judi- 
cial, but  legislative,  in  character,  no  notice  to  taxpayers  is  requisite 
to  give  it  validity.  The  decision  of  the  court  ordering  such  u  man- 
damus has  the  eSect  of  a  judgment,  .ind  leaver  the  defendant  without 
discretion.  Id. 
4.  Same.  Imtet  in  itaiure  of  fieri  fadai:  When.  If  a  mandamus  issuea 
to  compel  the  levying  and  collection  of  a  tax  to  satisfy  a  judgment 
of  that  court,  it  issnes  in  the  nature  of  an  ordinary  fieri  faeiai,  and  ia 
not  an  original  proceeding,  hut  simply  a  mode  of  executing  the  judg- 
ment of  the  court. 
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MAKI>AMrS-ainriim«t 


6.  ContlUiilion.  Qmttnied.  Merehanls'  Ioj.  The  proviiiion  of  tlie  Con- 
Mtitiition  relied  upon  in  this  caw  in  codBlrued  to  meui  simply  that 
no  merchanls'  lax,  that  ya,  the  privilege  tax  upon  merchtultii, shall  be 
levied  upon  that  part  of  their  capital  used  in  buyiog  gooda  tn  sell  to 
non-residents,  but  the  |tro|)erty  tax  u|>on  merchants  shall  l)e  uniform 
with  the  general  pro|«rty  tax. 

MARRIED  WOMEX. 

See  GARNisnuENT,  1 ;  IIom»-'TEAD,  i,  2;  Ijfe  iNimRAKCE. 
\.  Stpande  i«i'i>eity.  iH-niiiiare  eoltfied  and  i-eioi-eile'l.  Hui^iKTi  cunxnt. 
Jtntiirti'm  ittio  ixaseftiiiii .  A  married  woman  coUcctod  the  insurance 
on  a  boiisi'  whi[-h  itho  had  owued.  and  invested  it  again  in  real  exiale, 
her  hUKhniiil  iifUk'nling  to  her  i.-i>n(rol  and  disposition  of  the  fund. 
Brld,  that  Iho  money  ho  eoliectol  was  not  i50  reduced  into  the  j)(t»ies- 
sion  uf  thL'  husband  that  the  etiuily  of  (he  wife  wan  defeated.  Gox  v. 
SnXI,  Sm. 

2.  Chosf  in  iiriian.  Salurtluu  intii  pmuagrtiH.  \  chuHc  in  scliun  of  a  mar- 
ried woman,  though  it  nccrnes  during  covertnn.',  does  not  become  the 
property  of  llic  husband  unlew  r;:iluctHl  iulo  his  jMiHs.'w-iou.     Id. 

3.  Wi/e't  eni-ii)iiii>-  Rcdarlhm  into  immexti'iii.  Persimal  property,  (hough 
purcharfd  with  the  earnings  of  n  married  woman,  is  Bubjsct  to  the 
huxbauil's  <leb[s,  though  he  did  not  reduce  the  money  to  pomewion, 
whero  there  is  no  separate  .wtalL'.     Id. 

4.  StmliU,  that  a  wife  is  a  coni|iatent  witness  in  her  own  behalf,  though 
her  husband  be  a  necessary  party  to  the  same  cane  witii  her.     Id. 

5.  I\Hrer  In  dt'inut  uf  ivjuiiHle  penpciy,  Mnrlyaijt.  Holmes  Erwin  sold  a 
lot  to  Kdwanl  Cliirk,  in  (rust  for  his  wife  Ellen,  the  deed  providing 
that  sniil  Bllcn  should  have  the  )Miwer  uf  disposing  of  said  pro)ierty 
by  deed  or  will,  as  if  she  wan  a  /ewie  *A.  ifc/'J,  that  this  power  car- 
ried with  it  the  {lower  to  mortgage.  Same  principle  decided  in  the 
unreported  case  of  WitUaitut  v.  WhUeiaim,  Se[>tember  term,  1H73,' at 
Jaeksou.  Tiih  case  distiiiguip'hed  from  the  catie  of  Trmplt  v.  Bead,  4 
Heis.,  ;t4,  where  the  power  conferred  upon  the  fntir  moerJ  was  to  dis- 
pose of  bv  last  will  aud  tewtumout,  or  bv  deed  of  gift.  Suifd  ». 
Oai-k.  m. 

6.  Onrerlii.H  of  terlijimte.  CVd:  NiHai-y  jmWic  The  provisioti  of  the 
0>de  for  eorrt'ction  of  a  I'erlifieate  of  privy  examination  by  the  clerk, 
by  making  oath  in  ojien  eouri  to  the  truth  of  such  correction,  applieit 
til  a  notary  public  as  well  as  to  a  clerk,  and  the  correction  may  be 
made  upon  the  notary  making  ihc  oath  required  in  the  court  of  an- 
other Slate.  It  make^  no  difierenee  lliut  the  correclion  was  made 
after  the  defective  prolate  had  been  as«.>rted  by  the  pleading 
BHnklry  v.  ToHMxy,  275. 


MABRIED  WOMEN— Om/i'Hi«i 

7.  EndtTiee.  Omtnicta.  Tbe  suit  being  agaiiut  the  defendaut  iienwn- 
allv,  and  not  an  the  repKaentative  o(  her  hiiKband,  ptabtifi'  could 
testify  SH  lo  s  contract  made  with  the  deceased  husbund.     Johxeim.  v. 

jm,'s5i. 

8.  Sfjxirale  etlate.  ProjiU.  The  profile  and  accretions  of  a  wiia'a  sepa- 
rate estate  in  land  enure  to  the  wife,  and  cannot  be  seized  for  the 
husband's  debts,  unleaa  it  be  clearl7  nhom)  b;  die  CKditor  that  the 
wife  has  Telioquighed  to  the  husband  her  si^arate  interest  in  said 

profits  and  aeoretiotiB.     NrJtmi  v.  Holliag,  653. 

9.  Oteda,  Priny  enxmiaalian.  A  certificate  by  a,  comniiBHiouer,  appointed 
under  sec.  2077  of  ibe  Cude,  for  the  privy  examination  of  a  married 
woman  as  to  her  deed,  which  omits  the  words  "and  having  been  ex* 
amined,"  is  fatally  defective,  and  the  deed  is  void.  E(«tf  v.  Sidiaxd- 
»»,  293. 

10.  BUl»  and  aolee.  Public  p<di<y.  A  note  .exe<.'Uted  by  a  huHband,  living 
separate  from  his  wife,  to  a  trustee  for  her,  as  an  inducement  for  her 
to  return  to  him,  id  uiidKin  jinrlum,  and  conlravenes  public  policy,  and 
is  not  tolerable  in  taw.     Qqidand  v.  Bom,  223. 

MECH-UJICS  LIEN. 
See  H0M£9IEU>,  5. 


CoatUn  nniii  any  bM,  nJien.  Child  not  io  be  bomtd  mtkmit  malhtr'i  rontent, 
vhtu.  An  order  of  tbe  county  court  binding  a  minor  to  involuntary 
wrvitnde,  Ls  not  conclusive  npon  him  or  the  mother,  when  Dimle  upon 
the  court's  own  luoliuu,  without  notice  to  either  tbe  minor  or  the 
mother,  and  the  court  having  determined  the  existence  of  none  of  the 
facts  necensary  to  make  their  action  proper  in  such  cases. 

The  court  say:  "The  failure  of  the  mother,  upon  being  subsequenlly 
informed  of  the  order  of  the  court,  to  taiie  action  to  repudiate  the 
binding,  would  not  necessarily  render  the  action  of  the  court  valid, 
especially  as  against  the  minor  himself,  upon  the  supposition  that  he 
had  been  abandoned  by  the  mother.  If  the  mother  he  able  to  sup- 
port the  child,  it  cannot  be  bound  without  her  assent  in  open  court. 
If  the  mother  be  not  able,  or  it  xhe  has  abandoned  him,  yet  if  the 
child  is  able  to  support  and  take  care  of  himself  by  his  own  labor, 
we  think  the  court  has  no  power  to  hind  hini,  without  he  is  in  some 
way  a  party  to  the  proceeding  so  as  Io  bind  or  estop  him,  which  we 
think  dooi  not  appear  in  (his  caue."     Som»  v.  Stephens,  433. 


See  BiU£  iKD  Notes,  7,  16, 17,  IS;  ]>eei«  of  Tsrsc,  1;  HomX' 
sTBAi>,2;  Habbixd  WoHEX,  6;  BcBBoeATioK,  1 ;  VxNsoB'e  Lun, 
41— VOL.  9, 
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tlORTGA.QE-OonlUiv^. 

Properly  nU  in  tttt.  A  craii  yet  to  be  planted,  ih  the  auhjwt  of  &  valid 
mortgage.  Such  an  aaligiuiient  is  held  by  the  court  to  be  lawful. 
FattTM  T.  Wyaa,  260. 

MULTIFAEIOUSNESa 

See  Chanc£KT  Fbactice,  1. 

OFFICE  AND  OPFICEKS. 

See  BiLU  akd  Notes,  13;  CoNsrrrcTiosAi.  Law,  4;  C'khunai, 
Law,  1,  2,  4,  G;  JcDQKEirF  akd  I>iiCBEEB;  Habhied  Womek,  6, 
7;  PiiADDioAiroPEAcncE,!,  4|  AcrtOHS. 

1.  Forfeiture  ^fee»  by  offan.  Wkeit.  Id  cases  where  tlie  I«giislBtiire 
has  made  the  performance  of  any  duty  pertaining  U>  an  office  a  con- 
dition upon  which  fee)  or  salaries  are  to  be  paid,  the  officer  is  nol 
entitled  to  demand  bin  fees  until  such  duties  are  performed.  May- 
nard  T.  SUiie,  225. 

2.  Satat.  Clerh  of  dreuU  amri.  Clerks  of  circuit  court  Bhal]  forfeit 
their  costs,  as  provided  in  sec.  6242  and  Bul>-«ec8.  6  and  7  of  the 
Code.    K 

3.  Magirlrata.  Fra  for  lating  down  proi^  m  eriniinal  eata.  Under  sec. 
HOSi  of  the  Code,  under  (he  caption,  "proceedings  before  con>inittin|; 
magistrate*,"  it  is  enacted:  "The  evidence  of  witDesHeH  examined 
shall  be  reduced  hi  writing  by  the  magistrate,  or  under  his  direction, 
and  signed  by  the  witnesses  respectively."  For  such  services  magis- 
tral*^ are  allowed  the  same  fee  as  jirewribed  by  law  for  the  taking  of 
Oeposilioiis.    >^le  v.  Aiilli<my,  227. 

4.aerh.  Fas.  l^».  Sa.Abnl.  Sub-mt.  IQ,  iitiO,  bo7Q,  4560.  Suk- 
mtiont  amitriied.  i<everal  ijucatious  of  clerk's  costs  are  decided  in 
this  case,  too  numerous  to  be  set  out  in  head  note.   Ftrkint  v.  SlaU,  1. 

5.  DutHd  attorney-general,  Fta  of.  Owfs.  JUbfiont  againtl  dreuit  dtrld. 
The  district  attorney-geueral  is  entitled  hi  s  fee  of  $2.60  only  in  each 
case  of  failure  by  clerk  lo  enroll  cases  determined  in  his  court,  such 
failure  being  a  mJMlemeanor.     Wrlglii  v,  Shelby  Oaaniy,  145. 

6.  iSkBiK.  Same.  Statute  of  limiMiow.  In  pursuance  of  his  duty  under 
sec.  3228  of  the  Code,  the  district  attorucy-geueral  can  have  bis  mo- 
tion against  delinquent  clerks  at  any  time,  until  the  proper  statute  of 
liuitatioDS  forms  a  bar.    £i. 

7.  Same.  Same.  'Qmnly  liiMe  for  feet.  When.  In  cases  where  execu- 
tion upon  the  motion  is  ictnmed  nulla  boaa,  the  county  in  which  BUch 
BaQm  li  ntsde  Ib  llkble  Att  fea  of  the  dislrict  aHorn^-geiw^aL    U. 


PABTNEESmP, 

Sbaule  of  six  year*  doa  niH  mn  of/aintt  partner.  When.  No  right  of  ac- 
tion for  an  account  accrucA  to  a  retiring  partner  that  can  be  "effectu- 
ally proHecnted  "  until  the  liquidating  partners,  having  poHeewion  of 
the  atiBets,  h&ve  settled  the  debts  of  the  partnerBhip.  The  statnte  of 
BIX  yean,  in  such  cue,  does  not  run  aga^t  the  retiring  partner. 
Miikr  V.  Harrit,  101. 


1.  Privtiege  tax.  Sluing  maeime.  Sec  28  of  Art  2  of  the  State  Conatitii- 
tion,  which  ordainH  that  "the  L^slature  ahall  have  power  to  tax 
merchantfi,  peddlem  and  privil^ee  in  Buch  manner  aa  they  may  from 
time  to  time  direct,"  and  hoc.  30  of  art.  2,  ordaining  that  "no  article 
manufactured  of  the  produce  of  the  State  shall  be  taxed  otherwise 
than  to  pay  the  inspection  fees,"  are  not  repugnant  to  sees.  6  and  10 
of  the  CouHtitntion  of  the  United  States  regulating  commerce  between 
the  Stales.    Howe  MaeJtine  Oa.  v.  Cbffe,  618. 

2.  Same.  Same.  These  two  clauses  most  be  construed  part  paiM,  from 
which  it  appeam  that  a  distinction  is  drawn  between  a  tax  upon  the 
article  in  ipeek,  and  the  tax  npon  the  privil^e  of  peddling  the  arti- 
cle, and  confers  upoa  the  Legislatore  the  power  to  levy  a  tax  npon 
the  privilege.    Id. 

3.  Same.  Staae.  The  act  of  the  Assembly  which  enacts  that  "all  ped- 
dlera  of  eewing  machines,  or  peddlers  selling  by  sample,  most  pay  a 
t&T  of  ten  dollars,"  and  that  exempt  articles  manufactured  of  the 
produce  of  the  State  from  taction,  are  not  in  contravention  of  the 
provision  of  the  Constitution  of  the  United  States  authori^iing  Con- 
grew  to  regulate  commerce  between  the  States.    Jd. 

PEESONS  UNDER  DISABILITY. 

1.  Injanl.  Tbrh.  laability.  An  infant  is  liable  for  his  tort«,  and  his 
property  may  bi>  tahen  in  eKecutton  to  satisfy  a  fine  and  costs  in  a 
criminal  prosecution.    Diid  v.  fPood,  298. 

2.  LiabiiUy  In  nifety  for  /ne  and  route.  Where,  in  such  case,  the  Infant 
given  security  for  the  fine  and  costs  to  prevent  being  held  in  custody, 
and  his  surety  pave  the  same,  and  on  motion  takes  judgment  over 
againKt  the  minor,  this  judgment,  though  ariung  out  of  a  civil  con- 
tract, is  valid  and  binding  upon  the  infant.    Id. 

3.  Etecation.  Qvardiim.  Qaimekmeat.  Such  judgment  may  be  enforced 
in  favor  of  the  surety  against  the  property  of  the  infant  by  garnish- 
ment served  upon  the  guardian.    Jd. 

4.  Oiumliaa  ad  Uiein.  Ordinarily,  an  idiot  or  lunatic  should  defend  a 
suit  by  his  committee;  but  if  he  has  no  committee,  another  person 
will  be  appointed  his  gusreinn  ad  lUem  to  defend  the  suit,  Sleifd  v, 
Clark,  m. 


PLEADING  AND  PRACTICE. 

See  Buss  juid  Notes,  10, 13;  Bbdemption,  2. 

1 .  AUachment,  Affidavit  /or  not  «uom  to.  Olerl^t  faiiare  U>  mg»  Ute  aril. 
May  be  had  in  forma  pauperit.  Wheit.  The  fact  th»t  the  clerk  failed 
to  attest  tb&t  the  affidavit  had  been  sworn  to,  is  not  fatal  to  an  attach- 
ment, bnt  bU  failure  to  rign  the  writ  renders  it  void,  and  cannot  be 
cured  by  amendment.  Ad  ancillaiy  attachment  maj  be  had  in  fiinna 
pauperis.     WUfy  v.  lifimdt,  581. 

2.  Qai  Ian  aeiiona.  Bond*.  Paapti'K  oath.  Qui  tarn  actiouH  must  be 
|)ro«ecuted  with  bond  and  tieuuritv.  The  rif^ht  to  Hue  in  forma  pnB- 
jterw  IK  a  penonal  rif^ht,  not  a  privilege  to  be  cxcreltted  in  a  re]>re- 
Hentalive  ea)iacily.    Joknmn  v.  Hun/er,  185. 

3.  JudffmtHM  and  rloTtrt.  AcHont.  Justice  of  lit  peaee.  An  action  mav 
be  maintained  in  the  circuit  court  on  a  judgment  had  before  a  justice 
of  the  peace,  under  which  exccntion  has  inHiied  and  levied  npon  land, 
and  returned  into  the  circuit  court  for  condemnation.  Boj/d  v.  Mamt, 
349. 

4.  n^ort  jiixtife.  Oriioran.  FctiUon  for.  Mii^aix  nof  sngideiU  (o  tmtaiit. 
Plaintitr,  in  a  |>etition  for  Krlini-nri  to  bring  up  cause  from  a  juHlice 
of  tile  peace,  alleged  that  be  bad  a  good  defense  to  the  action,  bui 
understood  the  csiie  to  htt  set  for  the  26th,  when  it  wan  tried  on  the 
19th,  and  that  he  did  not  diiicover  hii  mistake  until  too  late  to  ap- 
peal.   Held,  not  snfGcieut  to  KU|))iorl  the  petition.     Gu  v.  Kent,  492. 

6.  ■fiipplyiiii/  liirl  papei-H.  Affidavit.  The  fact  that  a  parlr  to  a  Huil,  in- 
stead of  the  clerk,  makes  affidavit  ft!  loss  of  papers,  is  not  revenible 
error.    Johiitan  v.  Ho/f,  351. 

PRINdPAL  AND  AGENT. 

Kee  Banes  and  Banking;  Ohiminai.  Law,  15. 
PRINCIPAL  AND  SURETY. 

See  Bills  and  Notes,  9,  14,  17,  18;   Chancery  Practice,  2,  7.  8; 
Chancery  S.\i,b;  Pebsonb  I'npee  Disabimty,  2. 
Set'Off.    Silb  and  note*.    In  an  action  against  principal  and  xiitMy,  a 
debt  dne  to  the  principal  alone,  mav  be  set  olT  against  the  plaintiff's 
suit.     G'fgi/fnheliiier  v.  Rnteiifeld,  Sa'i. 

rrBLIC  Sf-HOOL  L.VW. 

Violatai.  When.  A  contract  to  set  out  trees,  nhrubbery  and  eveisreens 
around  a  school 'houae,  or  a  contract  to  enclose  a  scbool-boDse  with  a 
feni'C,  and  to  furnish  furniture  for  the  room,  is  aucb  a  contract  a« 
tbe  Board  might  make,  bui,  when  made  with  a  director,  it  is  in  vio- 
lation of  the  19th  section  of  the  public  school  law,  and  is  a  misde- 
meanor under  sec.  4596  of  the  Code.    StoU  v.  MrUi-aJy,  659. 


See  CoRPOBATioKa,  11,12. 

1.  Omtiam  rari-ien.  Liability  for  frtiffhl  InM.  Qmneelinii  ii'nw.  PHrlly. 
Siirdei'  r^  pmif.  Efiifenee.  The  inct  of  a  series  at  connecting  Iine« 
over  which  freight  in  trniiHported,  is  liable  fur  lo»«  or  dsmage,  Hiibjert 
to  the  limitatioQM  xtipulnted  for  in  the  contract  of  iihipment  with  ihe 
tinit  line,  unleHH  it  appeani  that  the  iosn  did  not  oocnr  on  the  road 
Kned.  The  burden  if  upon  xoid  road  to  kIiow  (hal  the  Iohb  did  not 
occnr  on  its  line.     Jtaili-oad  Go.  v.  Hollottay,  188, 

2.  .Sbnie.  Saint.  A  slipiilation  that  the  clBim  for  low  muat  be  made  at 
the  time  the  gondii  are  delivered,  will  not  protect  (he  company,  where 
the  claim  in  made  in  a  reanonahle  lime  after  the  loxn  if  aocertained. 

Id. 

3.  Same,  Dari  Biver  Vidlty  Narrov!  Oavge  BaUroad  eharUr.  The  charter 
of  the  I>iick  River  Valley  Narrow  Oange  Railroad  dJHCUtifled,  and 
held  valid,  eiccpt  an  to  powers  nought  t»  be  conferred  by  it  which 
are  inelnded  in  the  [■hnrlcrs  granted  by  the  I^iKtalHre  to  the  Nash- 
ville and  Decatnr  and  the  Tennensee  and  Alabomft  railroad  compa- 
nies.    WiOiami  V.  Bailrami  (h.,  488. 

4.  'Same,  Mariluilt  foutily  boruh.  The  liondx  iiwued  hy  Manhall  connty 
in  payment  of  her  HuliHcriplion  l<)  the  capital  stock  of  Maid  company, 
held  valid  and  binding  on  the  county.    Ji. 

REDEMPTION. 

See  Chancery  Practice,  7. 

1.  (^  realalale.  Filial  yai/mtnU,  The  purchaser  may  receive  partial 
paynientfi  or  demand  the  full  amount.  In  tlie  abitence  of  any  other 
nKreement,  pnKial  paymenln  must  be  understood,  with  reference  to 
the  redemption  laws,  and  by  the  favor  of  the  purchaner.  If  at  the 
end  of  two  years  the  whole  amount  be  not  paid,  the  purchaaer  be- 
comes debtor  to  the  original  owner  lo  the  extent  of  the  amount  paid, 
which  may  be  recovered  either  in  chancery  or  by  an  action  at  law. 
Raiiib.,  V.  Jhnelln  418. 

2.  Sak  of  laml.  Pleading  and  prartiff.  A  tender  of  the  proper  amount 
of  money  to  the  purchaser  of  land  sold  under  a  deed  of  trust,  with  an 
ofTer  to  give  the  credit  on  his  judgment,  by  a  fconu  Jide  creditor,  who 
HcekH  to  redeem,  is  snflicient  to  secure  his  right  against  such  pur- 
chaser, though  the  tender  lie  refiiHed  by  him.     Burton  v.  BoblTwm, 

:l,  JurfyHJCHto  njw7  ilfriffr.  B<Tir<u:  AdmiHiMixiloi:  Where  a  debtor, 
whose  land  has  l)eeii  sold  to  satisfy  one  judgment,  and  bought  by  the 
creditor,  die?)  after  a  second  jndgmenl  is  obtained,  but  before  the  re- 
demption of  the  land,  il  is  not  necexsary  for  the  second  judjipnent 
creditor  to  revive  his  judgment  agaimt  the  heirs,  in  order  to  redeem, 
Bledme  v.  McCorry,  3^0. 


REOISTRATION. 

See  BiLis  aki>  Nothi,  16 ;  Prapptilrxt  Cou^iri-ANPE,  1 ;  Vemiwr's 


REPLEVIX, 

See  Pi^ADiNo  ANT>  PnAmcE,  ij;  AenoMS. 

1.  Will  tutt  lie,  niltai.  Adim.  The  actinn  of  replevin  doeH  noil  ie  to  re- 
cover part  of  a  chatWl.    Jonbwn  v.  Stofkard,  260. 

2.  I^vpert}/  latl.  Br  xtatute,  where  the  property  attached  is  replevied,  the 
bond  repreAenlH  the  debt  and  ittandii  in  lien  of  the  property,  and  jndn- 
raent  may  be  givcti  on  the  liond  for  the  valne  of  the  property,  where 
it  ha»  been  loHt  before  trial,     ^tpmm  v.  Van  IVt,  73. 

REVEXI'E  1-AWS. 

Omwlrwtim  of  artt.  .Sli£>  bffort  paynenJ  of  lar  on  whitkg,  fiid  oniy  rhai 
•na/U  vilh  inimi  In  drftiuiil  Ihr  iitivniK.  Omtnt/in  nxKniry  to  ael*  o^  Oan- 
ip^m.  A  Kale  of  l)randy  before  payment  ti(  the  tax  iraponed  by  the 
revenue  lawH,  in  not  void  iinlem  made  with  intent  to  avoid  the  pay- 
ment of  the  revenue,     ftwe  v.  Ooid,  420. 

S.4LE  OF  LAND. 

See  Chancery  Hai.e;    nREim  qf  Tritbt,  3;    Redemptior,  2;   Ven- 
dor'b  Liks. 

Ferhi/  Qmtrari,  Impi-oefmaiit.  When  a  vendor  of  laod,  by  verbftl  sale, 
piitH  the  vendee  in  piwHeitHion,  and  the  vendee  oecupics  and  ums  the 
land  for  a  time,  and  then  abandons  the  contract  and  refuiiex  to  take 
tlie  land,  in  miiii  by  the  vendor  againHt  the  vendee  for  am  and  occu- 
pation (the  vendor  Iteinx  in  no  defanlt),  the  vendee  will  not  be  al- 
lowed to  set  off  the  valne  of  improvenienbt  made  by  him  while  in 
poHHOwion  aKain''t  the  vendor'*  claim  for  iiBe  and  uccnpation.  G«tArU 
V.  Holt,  S27. 

SPECIAL  Jl'lKihX 

SeeCBiMiSAi,  Law,  10. 

SPECIAL  LF/ilSLATIOX, 

UmviMitntional.     Mimieipal  rurfonUinia.     Bond  for  HUbi.     An   act  pro- 
viding that  citie»  of  n  certain  impnlation  and  over  i 
suits,  etc.,  witlioul  giving  bond  for  costn,  id  uncontititutional  and  vi 
Mem^it  v.  FiAtr,  238. 


Oanttrwium  i^.  Where  tlie  lulter  (.-laiiw  in  u  Het^tiun  of  hd  act  a  din- 
tinct  and  Heparnblc  fruiti  the  fiTHt,  it  will  not  render  lliu  wliule  HtX'tiun 
invalid  oeceiwarily  for  ike  one  to  be  declared  vuid.     TxUiiuiM  v.  Gxlx, 


STATUTES  CITED. 

1866-70,  ch.  89 242  1831,  oli.  fl 325 

1875,  ch.  13,  sees.  44, 118  _472  1875,  cli.  83,  sec.  U 202 

1875,  ch.  130,  sec.  2 584  1845,  Dec.  II,  uec  38 -&4« 

STATUTE  OP  FRAUDS. 

See  CoNTBACTS,  3. 

STATUTE  OF  LIMITATIONS. 

See  Al>iini»ntA.TiOi(,  1,  2 ;  Billh  and  Nutk<,  I>  ;  Cobfobatiomu,  9 ; 
OAXllIBHMEin,  2, 3 ;  HoxEBTEAD,  4 ;  Partnehbuip  ;  8^0^17,1,3. 

1.  VenSoi'a  lien.  Where  the  legal  title  hait  passed  to  the  vendee,  and  no 
lien  wag  retained  in  the  deed,  the  notes  given  for  the  purchase  money 
maj  become  barred  by  the  statute.  The  implied  lien  of  the  vendor 
ie  then  also  extinguished.     FUher  v.  PUhtr,  71. 

3.  lUgattlfor  d^ag.  Where  a  reqaest  for  delay  is  made,  the  party  agree- 
ing not  to  take  advantage  of  the  statute  of  three  years  for  non-resident 
creditors,  he  vill  not  be  estopped  frou  pleading  the  utatute  of  uix 
vearK  in  defenae  of  the  debt.     iKa/onej  v.   ICiiwn,  403. 

3.  Wills.  Adminalmior' and  frerulon.  Ti-uia.  Where  a  vill  directs  tlial 
certain  landii  shall  1>e  sold  for  the  pnymeut  of  debts  generally,  thia 
iloev  nut  create  Kuch  a  trust  in  favor  of  creditors  nf  will  prevent  the 
running  of  the  ntatute  of  limitntimui  agaituit  the  colleclion  of  their 
[-laims  out  of  thiii  specific  properly.  The  ei-ediluni  uiust  still  present 
and  volkct  their  claioiH  through  the  perwiiial  rvpreseutative  as  such, 
subject  to  the  same  limitations  that  apply  in  other  csse».  Hvbbard  v, 
.^>pa,231. 

4.  Same.  Same.  yoii-retidenU.  Where  the  tcHlatrix  lived  and  died  in 
Virginia,  leaving  land  in  thbt  State,  in  u  suit  by  creditors  from  that 
State  seeking  to  subject  the  land  in  this  to  their  claims,  our  statutes 
in  favor  of  the  pcruooal  reprcHentative  here  are  held  to  apply,  though 
they  bar  the  debt*  of  such  creditors,  whether  the  laws  of  Vii^inia 
would  recogniie  tbem  or  not.     Id. 

5.  Execulon  and  adminitleoion.  InsotreiU  proceedingt.  Chanrtry  pnuliet. 
Judgmtat  an  iut<  againii  Eieculor  irilhin  leveit  yam.  BUijUed  after  sMwn 
yBon  (0  tubfeel  itaUy.  Where  euit  against  a  perbonal  representative  is 
biooght  within  t^  time  prescribed  by  Uw  for  nioh  tcdetu,  the  bar 
oi  the  tUitiite  is  saved  as  to  tiie  whole  asael*  of  the  eatate,  embraciii; 
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realty,  deteended  to  the  heir,  which,  upou  exhsiixtioD  o(  the  perwin- 
iJty,  may  Iw  reached  by  bill  \a  ohanrery  fur  that  purpose,  filed  mure 
liian  seven  yearn  aftur  death  of  the  tentator,  the  running  of  the  Mtatule 
belnjf  defeated  by  the  eommencemenl  ot  the  original  suit  within  l«i) 
nnd  a  half  yearn  from  the  qualification  cif  the  executor,  which  was 
diligently  prosecuted  lo  judgment.  WoiMi-idye  v.  Page,  32S, 
6.  Same.  Suik.  Supreme  foiiH.  Sdrc/adwi.  The  judgment  creditor  io 
this  ca»§e  sued  out  a  ieir'faeia»  in  the  supreme  court,  againHt  the  heirs^ 
to  show  cause  why  the  judgment  Khould  not  be  revived,  and  eatisfied 
out  of  the  real  ef-tate  descended  lo  them.  The  court  aay :  To  a  scire 
/ada»  sued  out  by  a  judgment  creditor,  to  subject  the  realty  descended 
toihe  heir,  the  latter  may  make  all  defenBes  that  were,  could  or  should 
have  been  made  by  the  penranal  represenlative  in  the  orig^inal  action, 
the  judgmeut  against  the  jiersonal  repre«entaUve  being  only  priina.^ieM 
evidence  of  indebtcdnexs  agaitut  the  heir.  He  may  also  make  an 
issue  with  the  personal  repretientalive  as  lo  the  mismanagement  and 
waste  of  the  personally.  It  is  doubtful,  therefore,  whether  the  su- 
preme court,  a  court  of  appellale  Juriadiclioa  only,  has  jurisdiction 
of  euch  writ  of  Kire  /aria'.  In  this  case  the  queetiuu  need  nut  be  de- 
cided, because  there  was  no  plea  of  fully  administered  in  the  original 
action,  without  which  there  can  be  no  further  proceedings  at  law 
against  the  heir.    Id. 

SUBROGATION. 

1.  iloilgagc.  Bilk  and  milee,  AdmiaUli'olion.  Iruioliiml  prorrfdini/*. 
ChaitceiT/  pracHee,  The  heirv  of  an  estate,  on  the  awiuiu]itiun  that  it 
wuH .lulveni,  paid  otl' certain  mortgaieeti  on  lands;  snbiieqnently,  nu 
discovering  iheir  mistake,  ihey  claim  lo  be  Hubn^ated  to  the  rightn 
of  the  mortgagors  against  the  lands.  Hrld,  that  if  the  facts  and  cir- 
cumstances show  definitely  tliat  at  the  time  of  payment  such  right 
was  not  intended  to  be  exercised,  or  ccnild  not  l)e  exercised  witliout 
injustice  to  others,  then  no  such  right  can  he  held  lo  exist.  They 
cannot  claim  benefit  of  subn^ation  by  any  poul  fado  intention,  wish 
or  interest  growing  out  of  sul)Mequent  wants.  The  right  and  iulenlion 
musi  both  conctir  lo  make  a  cn«e  of  subrogation.     Betrhfr  v.  H'iakr- 

2.  Same.  Same.  Judgmeiilr  and  dfrreex,  lAen.  Kor  are  the  lieirs  iu  such 
case,  entitled  to  any  priority  over  other  general  creditors,  because  they 
have  ]>aid  off  judgments  had  against  their  intestate  during  hia  life- 
lime,  when  the  lien  of  the  judgments  so  paid  had  expired,  by  not  hav- 
ing been  enforced  within  the  twelve  months  provided  by  law.    it 

3.  Same.  Same.  EnUppeL  H  the  heirs  hai'e  had  Ibeir  claiuB  proved 
befoce  the  clerk  and  maeter,  and  had  them  ollawcd  la  simpU  credit- 
ors in  hie  report,  it  being  confirmed  without  exoeption,  the  court  My : 
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It  a  pFobnble  that  this  of  itself  would  operate  m  an  eatoppel  upon  the 
beir»,  M  showing  a  purpose  not  to  rel,v  on  the  right  of  subrogation. 
The  paMies  may  come  in  on  the  footing  of  their  claim  for  debts  paid, 
bj  virtue  of  such  report  aud  IIh  confirmation,  bj  a  decree  of  the  court, 
which  has  Dot  been  diHturbed,  and  cannot  now  be  axaailed.     Id. 


1,  Hoie  and  th  tshat  maa    tupreme    court   con  ezercm  it.        Under   the 

aathoritj  given  the  eapreme  court  b;  eeca.  393S,  3934,  4612  and 
4513  of  the  Code,  to  auperaede  interloculorj  orders  and  decrees,  that 
court  can  simply  suspend  or  auperaede,  for  the  time  being,  (he  eTecn- 
tion  of  such  orders  and  decrees  as  are  of  a  nature  to  be  actively  and 
afflrmatively  enforced,  and  are  in  fieri;  but  have  no  power,  in  thif 
■lode,  to  reverse  the  action  of  the  inferior  coart,  or  to  set  aude,  or 
annnl,  or  supersede  orders  or  decrees,  which  are  merely  of  a  n^ative 
or  prohibitory  chanoter,  or  anch  as  have  been  executed.  Bedmtmd  v. 
Rtdmond,  Ml. 

2.  .Saiae.     CKanedlot't  fioL     Nor  haa  the  supreme  court,  in  a  proceeding  of 

this  character,  the  power  to  supersede  the  ^  of  a  chancellor  award- 
lug  extraordinary  proceaa. 


See  Bail  Bohd;  Bills  and  Notes,  1,  2, 18;  Chanceky  Sale. 

1.  laabiiiiy  of  mt  nMt,  Though  ndminutiiitor  o^  Au  dtxxaned  prtnnpaf  u 
proteiied  bi/ At  itatule  (^  limiiatioiu.  Although  the  adminiKtrator  of  a 
principal  in  a  note  may  defeat  a  recovery  upon  the  note  by  the  plea 
of  the  statute  of  limitations,  yet  the  exoneration  of  such  administra- 
tor does  not  relieve  the  sureties  of  his  intestate  from  liability.  Beetrr 
V.  PuUiam,  153. 

2.  Bemtdy  o/'  mrcfy.  When  the  surety  on  such  a  note  is  compelled  to 
pay  the  debt,  he  then  has  cause  of  action  against  the  administrator 
of  either  the  principal  for  the  amouat  so  paid,  or  the  administrator 
of  a  co-security  for  pro  rata  contribution.     Id. 

S.Same.  Sight  of  aelim  atenia.  Whai.  SUHule  i^  kmitalwii*.  When 
the  surety  is  entitled  to  his  motion,  upon  rendition  of  his  judgment, 
yet  his  cause  of  action  is  the  payment  of  the  judgment,  and  the  stat- 
ute begins  to  run  from  that  time,  and  not  from  the  rendition  of  the 
judgment.    Id. 


See  OoNmrnrnoNAL  Law,  1,  2,  3,  6,  6,  7;    Corporationb,  1,  2,4,7  j 
Hardamds,  6 ;  Telbskaph  Ijnbs  ;  PKDDi.nt«,  1,  2,  3. 
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TXXATIOS—Oantaaud. 

1.  Merehanft  lax.  MerduM.  lAetrwe  to  neU.  A  truatee  ta  whom  goodn 
ere  aaaigned,  and  who  nells  them  from  the  store,  but  without  replen- 
ishing the  iXook,  is  not  a  merchant,  within  the  meaning  of  the  law, 
so  aa  to  be  bound  to  take  out  Ilcemw  or  ]isy  tax  in  order  to  sell  the 
goods.     AynutI  v.  EdmunJium,  610. 

2.  EamptUM.  Qtrporatioa.  Saiiroad.  Cheulen.  Tke  word "  exemp- 
tion" is  not  comprehended  within  the  words  "rights  and  pri- 
vileges," tw  applied  to  a  corporation  claiming  a  right  of  exemp- 
tion from  taxation  hy  virtue  of  a  section  of  its  charter,  conferring 
upon  it  the  rightt  and  privUega  of  a  like  coporation,  which  latter  cor- 
poration was  by  express  terms  of  the  charter  exempt  from  taxation.  ' 
WHmk  v.  Oaina,  546. 

3.  Same.  PubUe  poliey.  Exemptions  From  taxation  are  contrary  to 
public  policy,  and  can  only  be  alloweal  when  granted  in  clear  and 
unmistaltable  terma.  If  the  language  in  which  thej  are  claimed  to 
be  granted  leaves  ft  doubtful,  the  benefit  of  the  doubt  mnsl  be  given 
to  the  State,  the  life  of  which  is  taxes.     Id 

A.  Exemplum/roitt  laxaUon  not  amgnahU.  An  exemption  from  taxation 
ia  personal  to  the  corporation  or  individual  poasesaing  it,  and  is  not 
aengnable.    id. 

TELEGRAPH  LINES 

TaxMe.  Telegraph  lines  ore  considered  ns  partaking  of  the  nature  of 
really, in  analog^'  lo  the  new  doctrine  that  railroads  and  rolling  stuck 
are  so  treated,  and  couxequently  under  the  act  of  March  24,  IST5, 
Huch  properly  is  held  by  the  court  liable  to  t^tate  and  county  tax, 
notwithstonding  it  also  pavs  a  privilege  tax.  T^gm-ph  Co.  v.  Siaie, 
509. 

TRUSTEES. 

See  Dkeds  OF  TacffT,  4 ;  GARswHiiEttT,  3;  Taxation,!. 

1.  TeHlnmCTiftirj.  Sol  requimi  to  give  bond.  Whm.  Testamentary  Irut' 
tees  are  oot  governed  by  the  proviKions  of  the  Code,  sec.  1974,  et  m/.. 
in  r^canl  to  giving  bond,  filing  inventorieH,  etc.     Kerr  v.  While,  161. 

■>.  Samr.  Chaneery  praetiiv.  Before  a  court  of  equity  will  interfere  with 
the  execution  of  a  leHtatueutHry  truxt  by  a  trustee,  some  danger  from 
the  miHeonduct  or  incapacity  of  Ihe  trustee  nnist  be  »liown,or  at  least 
apprehended,  with  good  cause.    Id. 


Bee  Bn.L8  and  NuTEa,  11, 12. 


VENDOR'S  LIEN. 

B«?  IIoMEttTKAi),  5 ;  Wtati.'tb  oy  I. 

Mmiyayr.  Veed  <J  Inut.  Soir  <jf  land.  Segiidralum.  tkaleiiirtU  of  aiM : 
A  vendor  sells  and  conveyn  land  by  deeii  absolute  upon  ita  face,  ai'- 
knowledginK  the  full  payment  of  Ihe  purchane  money,  and  tbia  deed 
if  duly  re^»tered.  A  credltiir  of  tbe  vendee,  desiring  to  obtain  w- 
eurity  tor  a  pre-exUling  debt,  procured  tbe  vendee  to  execute  a  deed 
of  trntil  upon  the  land  to  Hecnre  Ihe  debt,  tbe  deed  Htipnlating  for 
delay  an  iiHnal  upon  the  part  i>f  the  creditor.  The  benefita  of  thli 
deed  were  formally  accepted  by  the  truBlec,  aod  creditor  joined  in  its 
execution ;  the  deed  waa  then  duly  registered.  Some  yean  afterword, 
when  the  truHtee  wa«  proceeding  to  advei-(it>e  the  property  for  sale 
under  the  deed,  the  vendor  filsM  bin  bill  claiming  a  lien  for  unpaid 
purcha»e  money,  and  claiming  priority  over  (he  IruHt  creditor.  HrM, 
that  a  vendor  who  has  thus  conveyed  nilhout  reserving  an  expretw 
lien,  baa  no  apecifie  and  fixed  lien  upon  the  property,  and  acquiren 
none  nntil  hia  bill  is  filed  for  the  purpoxe;  and  if,  before  thlK  be  done, 
any  other  creditor  secures  a  fixed  or  specific  lien  upon  tbe  property, 
he  will  prevail  over  the  vendor,  and  a  creditor  who  accepts  a  deed  nf 
trust  to  iwiire  a  debt  xlandK  in  this  attitude.    Slmrp  v.  Fly,  i. 


See  Stattte  or  Limitationh,  3. 

1.  Evidenee.    It  is  admissible  to  prove  the  statement  of  llie  testator 
that  he  signed  the  will  in  the  pretence  of  the  Bubscribing  v 
Beadia  v 


2.f!amf.  Ad  of  1869-70  coatirued.  Under  tbe  act  of  1869-70,  T.&  8. 
Code,  sec.  3813,  a,  b,  c,  d,  tbe  devisees  and  legatees  under  the  will  are 
competent  witnesxes  to  prove  the  declarations  of  the  tentator.     Id. 

3.  Same.  iVcmmptvnt.  When  the  fact  that  the  signature  of  the  sub- 
acribing  n  itiiimiii  are  genuine  is  established,  and  nothing  elae  appears, 
the  presumption  that  the  attestation  was  in  tbe  presence  of  the  testa- 
tor is  conclusive.  Bat  if  there  be  positive  teHtimony  oa  the  subject 
by  tbe  Bubaeubing  wituesses  or  otherwiBe,  it  then  becomes  a  question 
for  the  jury  to  settle  upon  all  the  evidence.     Id. 
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